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In  the  Senate  op  the  United  States,  Marti  as,  iSfia 
Resolved,  That  tbree  hnndred  copies  of  tbe  edition  of  the  report  of  the  impeach ni Rut  ir'\a\ 
pnblisheil  at  the.  CortgresGionai  Printing  Oflicc  be  fiirinsh<!d,  ae  tbe  trial  pro^rasea!,  for  tlie 
use  of  the  Senatj?,  auti  that  five  thomaud  copies  of  the  entiru  work,  with  au  iudex,  ije  printrd 
and  bound  for  tbe  use  of  the  Senate. 

Apiiil  14,  I8GS. 
Besolsed,   That  there  bo  printed  for  the  use  of  tbe  Senate,  at  tlie  close  of  tito  pending 
impeacliment  trial,  five  thousand  copie«  of  the  report  thereof,  in  addition  to  the  numbir  of 
copies  thereof  heietoforo  ordered  lo  bo  printed. 

In  the  House  op  Eepreseni'atives,  march  13, 1868. 
Resolved,  Tha,t  the  Congressional  Printer  be  directed  to  famish  five  copies  of  the  trial  nl 
intpeachment  of  the  President  of  the  United  Slates,  in  bonk  forni,  to  each  member  of  th( 
House,  the  next  morning  after  its  publication  in  the  Daily  Globe,  and  to  print  and  bind  five 
thousand  copies,  nlien  completed,  for  the  members  of  the  House. 


Note  by  the  Editoh. — The  phonographic  lepoit  of  the  trial  (from  which  (he  preser'" 
volumes  have  been  made  up)  was  made  for  the  Conprpssional  Globe,  bj  ils  Senate  reporleri.. 
Messrs.  Bichard  Sutton,  D.  V.  Murphy,  and  James  T.  Murphy.    The  index  was  pri-porcd  \; 
Mr.  Fisher  A-  Foster. 

It  was  necessary  to  print  the  work  as  the  trial  progressed,  and  the  limited  space  left  for  il ^ 
sketches  of  the  introductory  proceedings  rendered  it  necesHary  to  abridge  them,  and  to  pui 
liah  the  report  of  the  debate  on  the  right  of  Senator  Wade  to  sit  as  a  member  of  the  conrt,  v 
the  appendix  at  tbe  end  of  the  third  volnme.  This  appendix  also  eontnina  a  few  authoritief 
in  adifition  to  those  composing  the  brief  prepared  by  lion.  William  JJiwrence,  M.  C.  frfini 
Ohio,  and  presented  by  Mr.  Manager  Cutler  as  a  part  of  bis  opening  argument,  which  h.'*  ■ 
been  fiimisbed  by  the  first-named  gentleman. 

'  ^  B.  P.  P        , 
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A,  message  of  Fre«ideDt,  March  3,  1867,  rslomlnf  wllh  objeetiona  teuan-Ol-otace  b 

ill 1—53 

proceedings  of 

orders  by- 
da  Senate,)  liat  daring  tbe  trial  no  pereonB  bf  sides  those  "ho  have  the 

BhaU  be  Bdmltted  eioept  upon  tickets  hened  by  the  ficrgeaol-at-annB. 
that  no  senator  shall  speak  more  tlian  once,  nor  (o  exceed  fltteeo  mlu 

final  question,  except  bj  leave  of  Senate,  to  he  had  wilhoBt  debate. 

priv  liege  of 
Agreed  to., 
ules  during  • 
,i  provided 

the  floor,  &c., 

leliberatloa  on 
byRule«Ut 

toy 

ote,  wilt 

loat  debate,  on 
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Manager  Bi 
Hr.  Nslaon. 


HBDBgsr  WiUlBDIB 


thatnoaeoalorsbnllapnakmorethanoace,  nor  to  eiceed  thirty  mlanlea, 
final  qucBlion  (  offered  nnd  rejected,  (yflas  16,  oays  M) 

during  dellberatlouB  on 

motious  by— 
that  npoii  filing  replication  tbe  trial  proceed  rartbTdtb ;  offered  and  denied, 
So  amend  Rule  XXI,  bo  ™  to  allow  ancb  of  mauagen  aud  counsel  as  dsalro 

SZ&fSS^-iLl^l 

of  Adiatant  QenBral  ThomBa'B  deelatatlosa  10  Hr.  Bnrleigb,  Febniar;  Bl,  ] 

I    20aE06 

of  ITesidenfi,  letter  to  General  arant,unaceoinpaBie'dwilbenclwqres I^M 

of  queirtlon,  Wbelber  General  aHerman  gave  Prealdeol  an  opinion,  &e  .... 
of  PreKldeat's  mesBage  to  Senate  February  34 

1-498,505,608 

Blodgett.  Potter.    (See  Tetlhuoi^.) 

1-4  17 

on  application  of  conn  Bel  for  thirty  dayato  prepare  for  trial 

I    "74" 

i;::^,'^^ 

-lEj/ion-iFtiliimi^       ^ 

reinarkB  on  the  compelonoy  of  the  PreaidBnt  pro  lempare  to  sit  aa  a  member  o 
that  tbe  conelniloa  of  tbe  oral  argament  be  by  ona  manager.  ES  provided  hi 

L  Knle  XXI  i  offered  ™d 

rrr*.?".-.'^"!, .» 

1.    II-S,  ia,4ra,<B0,M3.489 

Burleigh,  Waller  A.    (See  TeitiniBm.y 

Butler,  Betdanilu  F.,  of  MBBBachueetla,  a  manager 

I— in 

on  moUon  relallig  to  the  number  of  ajjeakereon  dnal  argument 

I— 19B 

OD  ftdnilsBibllltr— 
of  A^olant  Oeoenil  Tliomae'xdedatatlons  to  Mr,  Burleigh,  Feb.  91,  ISS 
toSertBOf  WarDepurtment 

^.....'..i-Uaa 

) 1—187,192,193,195  alT 
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ler,  Betiamln  F,  of  UaHaehnnlti,  argnnent  b;,  oa  ndoiSBlbillly— Centinatd. 

of  teiep-nmn  reHutoB  to  IhB  reooontruwlon  of  AlatmniB 1—270,271.373,375.376 

of  Clu-oULCle'H  iwpoTt  of  PrHtd«ut^a  apwcb  In  reply  to  Hod.  lUverdy  JnbDKia..._..I — S8fl,  S89,  397,301 

of  Ijcadei'a  nport  nf  Pieildeni'a  upeeeli  M  CleTelana I— ^iS,  393,324 

of  PredOent'i  deolnHtloiia  to  AdJutsDt  Ocnaral  TtioiDaH,  Feb.  31 1— ISO,  431,  i!S 

pitortoManliO.Mtonssotforee 1—429,  430 

of  conierBstiotulwtneFiiFreeMeatandOeDeralSberiuiui,  Jan.  14. ..1—4^2,  463,  483,488,469,471),  471 

47a,  473. 175, 179 

of  qnestjon  respocllng  Deportment  of  (Is  Atlantlo I— 181,  4K 

of  tender  of  War  OfSee  to  General  Shsraiaii 1— 482,  4S3,  (94 


m  rwordB  of  NsTf  Department 1— S6),  56S,  563,584,  565,586 

of  employmentof  ooun^BlbjPreiiaenlloeetupteiteaM 1—597,800.801 

of  FreddenC'a  declaralUtna  to  Mr.  Perclo,  Feb.  21 : I— ^S,8S7 

to  Secretary  Wflllea 1-887,671 

ot  advice  to  Pieiddent  by  Oablnet  toucblne  cmiaUtuDouaUt;  of  tennre-of-aSlee  act 1—676,  617,  619 

toscUngeonniuetionof  tenara^f-offlceaet 1—691,695 

of  cabinet  loniMiltatUniilimncd  to  obtalnliig  a  Jndiolal  detition,  &e 1—898,  eSS 


it  papen  In  Hr.  BiodgsU'e  • 
_i pUcatlOB  of 


CamerDD,  Sbnou,  a  senator  from  PennsflTanla 

UDxel  be  permitted  to  file  srgnme 


eresfter  bold  night  BeadoDB  from  elgbt  untdl  sleTBn  p.  m-t  offerea n— a83 

118,33;  oaya,  17) 11—308 

...-.1—194,240,266,267,370,371,832,738.    11—19,368,283,489, 170, 173,481,489,487, 49!,  497 


m  E.    (See  TiOlmoKf.) 

iah,  aaonatorfrom  Aliebigan.. 


9  of,  rcqneRted  as  piesldiiij 


'  qneBlion  dnrlng  tha  trial— [ihf  Itfr,  Sufflnfr.) 

iaJr—iSy  Mr' brail) 

i—\Bf'Mr.simaer/\ 

■"   tBtiaaeied,aai.—[BfMr.Headenm!]  ' 


Tiewaof,  on  form  of  pnlilne  final  qoeation 11—480 

appeals  &om  decliflonB  of 1I-18B.    HI— .IM 

opinion  of  Mr.  Snmnernn  the  qneBllon,  Can  tbe,  presidios  la  llie  genate,  role  or  vote? lU— 381 

Clarice,  D.  W.  C.    '"      -   -■  ■ 


Cole,  ComellnB,  a  senator  EVom  Califoruia . . 

remarluby 

Committee  (in  Honse)  to  communicate  to  Sei 

Andrew  Jobnaon ;  ordered  ....-....-...-...- -. ................1—4 

^)pointed 1—3 

appear  at  bar  of  Senate 1— S 

report  to  Honee 1—3 

^nHonae)  to  prepare  artldesof  Impeaebraent  agalnBt  Andrew  Jobnson ;  ordered......... I — 3 

appointed .' 1—3 

rrooMof 1-3,8 

(la  Senate)  to  consider  andreportontbemeuiageoftbeHotlBerelBlhigtDlbe  Impeachment  of  Andrew 

Johnson;  ordered  and  appointed  - - -. .T— 5 

reporter 1—1,13 

(In  Senate)  to  request  the  attendance  of  lbs  Chief  JuiUce  aa  preildlne  ofHcer  In  the  trial;  ordered  an! 

appointed I— 10 

Cooipeiancy,    (Sea  E^ideane.} 

that  Kole  XXIII  be  amended  by  Inacwing  ■'  suyeot  to  operation  of  Hale  VII." 

ofittred  and  agreed  to ...1—18 

that,  nnlesB  otherwlBe  ordered,  trial  proceed  Immediately  after  replication  filed ;  oSered 1—31 

agreed  to,  (yeas,  40;  nayB,  10) 1—33 

thattbeSenatecommenee  the  trial  30th  March  InAant;  agreed  to,  (yea>i,9e;  nayi,  34) 1—85 

prencriWog  form  of  &aal  question;  ofletad II — 4TB 

that  Senate  proceed  lu  vole  on  remalninKarlldeB;  rejected,  (yeas,  96 ;  nw«,  98) 11—193 

reinarksby I— 17. 18, 24, 31, 33,  §3, 85,178,  IBil,  308, 810,336, 918, 967,377.301, 331, 359, 370, 390. 450, 

451, 452, 490, 197, 591, 537, 56^  S7;(,  676, 699, 71* 

n— 5,  8,  99,  ISS,  303,  S80,  306,  3S2,  470, 171, 413, 474, 170, 4T6, 178, 186, 189, 192, 193, 191 

qnestlonsby ; I— !!16,SM 
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remerhBoa  thecompelniEy  otlhe  FrfeLdeiit;irg  tingiin-eto  Bit  ss  a  member  gf  the  court 111—3(17,395 

Uial  Rd1«  SXl  be  Hmended  to  allow  ae  many  of  managarB  tad  connsel  to  "peak  on  fioBl  argumeat 

adopted,  (veal  9D;  navB.  14) '.'. l!!'.'".ll"!""";!"!!I"!l"'."l"'.'.'/!llI!".I!l— 633 

(bat  >nch  of  mui»ger>  and  couaMl  a>  cfacKnie  bave  leave  10  file  aiEnmenl «  before  AprU  S4 1  0lR>red 

p™oriW^ftrm  of  fln'SVo««™'!°'offe'ea -"-'■'— 

remarks  by I— .TR,  ISl,  185,  an,  346, 247, 388,  STfl,  298, 3S5. 367, 3M,  3TI,  414, 4«B,  SOT,  314, 51S.  53a.  SiS,  589, 

611,  ei4  ftS,  631, 633, 6SS,  673. 879, 699,  TOfl.  716 
n-3, 4.  S.  6, 8,  IV,  11, 83, 84, 413, 469, 470, 471,  (73, 4T3, 474, 476, 478, 4B1, 483, 484,  OS,  498, 491 494, 498 

quesOoBby I— 7CT 

ConverB^tioni.    (See  Eitidaiai  Tcslfnuma.) 

Corbelt.HeniyW..  ft  BBUalor  from  Oregon 1—11 

order  b  j— 


..n—T 


in  New  HampsbiTH  . . 


Curtis,  Beijninln  K.,  of  MamacbnBetlB,  eonnsel. . . 
inolion  by- 
tor  BD  allowance  of  three  days  to  prepare  pro 

urgninent  by — 
on  application  for  forty  days  to  prepare  anawi 


OB  adBiksibEiity — 

of  AdJntBot  Genentl  Thomas's  declarationfl  to  Mr  Bnrleigh  Ffbrnary  al  1B6B  1-198  109 

of  FreHldeufB  letter  to  QeneralarBnt,anaeconipealedwltbe[u:lo8uiea  I—  44 

of  telenuDB  relating  to  the  reconstmctlon  of  Alabama  1-^370  a~l  'TS 

of  Preddeot'a  meenage  lo  aenate  February  84  1—537  538 
of  eitrse'a  from  records  of  Navy  Departinenl                                          1—562  563. 564  665  566  567  568 

of  employmeul  of  eooBsel  by  PreaWonl  to  g»t  up  teal  cate  1—603, 601 

of  Freddent'a  declHrallons  to  Secretory  Vi  ellea  I— CSS 

of  artvlMlo  ProBldeut  by  cabinet  touching  coofllilmlonalit)  of  tcnare  of  office  act  1—677  6-8  689  692 


egflUy  foi 
nays,  49). 


io  sit  ai  a  member  of  the  court lU— 363, 366 

1—36 

-.1—35,487,587.519,538.    H- 249, S83, 469, 483, 485 


'ear,  Joaeph  A.    (See  Teilimami.} 
vclaratioDD.    ISoe  Evtdaicc  i  Tettbiumy.) 

remarka  on  the  competency  of  tbe  Pces[daal  ^fb  us^ierc  to  sit  as  a  member  of  the  court III— 388, 389. 

VCUmentB,     (gee  Evidence.) 

loolktle,  Jame»K,,  aaenator  tTom  Wiwonsin 1—34 

order  by— 
-L..  ,_  o_.. . gj^g  conaael  thall  alternate,  two  and  two;  managers  lo  open  and 


that  on  Anal  arcrnment  managers  and  cociunel  sbi 

close:  offered  and  Indetlnilely  postpoued,  (yEO.,.  -.,  — ^,,  -„,..- - -.. 

remarks J— a3J,  376, 4B6, 489, 535, 436, 61  [,  833, 740, 741.    II— 9,487, 4t 


_, _ _... .111-344 

Dralie,  Charles  D.,  a  senator  from  MlBsonrl I— H 

remarks  on  tbo  eompeteucy  of  the  Prei^eDtpra  lenwrs  to  sit  as  a  member  of  the  court 111—380,399. 

390.303 
orders  by— 


flwer  on  or  before  SOth  March ;  agreed  to,  (yeas,  38 ;  nsyi,  20) . . . 
uircSefJusUiwpmidiAgbL'noprlviiBge'of  ruling       


(ameodment  to  Rule  VII,)  offered 1—330 

I— S7T 

lo  file  his  writleu  opinion  at  the  time  of  giving  bii 


13;    aay«,38> 

_tt  the  fii  teen  minutes  Bllowcd  by  Rnle  XXIII  elinll  be  fer  the  whole  deliberation  on  final  qnestlon, 

and  not  lo  final  question  oh  eacb  article :  oflSrei II— 4T4 

adopted 11—478 


.  .1—33,  B3i  175, 176, 179,  IBR  SOT,  a(»S09  836, 347, 3M^E76  877, 278, 380, 398, 335, 336, 4S 


485, 489, 430, 497, 90^,  5i4  5I»,  520.^,  53^,  935, 338, 54S,  6IIS.  634, 680. 693, 696 
11—84, 188, 473, 474, 476, 477, 484, 487, 491, 497, 493 
wwstioohy 1—533 
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.nnvter  bo  filed  April  1,  raplleatloo  three  dajB  tliereafter,  and  the  matter  atanfl  for  trial  April  a, 
ibm  the  dDora  bIibII  be  closed  far  deliberKtkm  npoa  final  question,  tbe  official  reporlarg 
ot  iodeflolttly  poBtponcd,  (js«B  SB 

ibM,' (V^'a  aeVwVao)'"  "!;  "I !;;  r."; "';;;;"  I" !  j; ;.'"""!  ^" ;!;  I  ;■  1^ 

lliHBrUclMibsreiidnded— tJtfa»  II,  ie69:j  offerod II-^B2 

that  &e  S^ale  Don  proc«d  to  vota  npon  tho  arUclM,  aceordiliE  i"  Ibe  ndee  of  the  Senate  ofi^rod 
May  16 n— 4BS 

remiulLs  by I— 94,  &^  86 

n— 3, 10, 11,  IS,  H,  141, 188, , ,  ..„...,  ..., .._, ....  „_  .„,  „., ,  _., ... 

i»by 1—566,897 

opmion  on  the  case Ill— S9 

EviKtsI  Wliltem  M.',  <rf  Now  York,  oounael 1—19 

moUons  by- 

that  after  repllcatlna  died,  oountrel  boallnned  reasonable  tlnte  fio  propatc  for  Erial;  ofFered 1—43 

foranadjonniineotineonBeqnBnceDflllneMofMr.  Slanbery 1—533 

OQ  ^plication  for  thirty  days  10  prepare  lor  trial I— fi8,71 

OB  right  irfcouoBd  to  i^emoiBininatJjn  of  a  witness  recallsdhJwnrt^"'"■^^';;;^^'"il^5S,'5^^ 

on  adnriaslWllty- 

o/AdJatBntOeiierBlThoraBs'Bdsclaratlonsto  Mr.  Bnrleigtj,  PsbrnarjSl,  1B68 1-a08,SCI7 

loolarkiiofWarDtparlnient 1—319 

of  President's  letter  to  aeneral  Grant,  nnaccfunpaoied  with  encloBBrog 1—344,315 

of  sppolDlineDt  of  Edmond  Cooper  to  be  Assistant  Secretary  of  the  Treseury. I—WS,SS3,SSt 
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that  as  many  of  mani^rs  and  eonnsei  as  shall  choose  be  perndtted  to  speak  on  final  aj^mc 


11, 495.    ir— 13,474 
I- 188 

m— 2(js 
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ttaT  btieailee  (he  banr  of  meflting  bball  be  12  o  clock  to  «aeh  day  except  Sniidaj 

Bdopt«d  (yBaB2L  nays  13) 
rematke  bv  I— IT  TS  ITO  298  315  SOB  701  T09     U— «  S  i3  OT  E17 

quwHoa  by 

m^Bb'eck  William  S    o(  Obin  coanael 


opJDlr  u  on  Ibe  esse  HI— 

HeudisrBon  Jobn  B    s  nenator  ftom  Missouri  I- 

orders  by— 
that  sppllcstlon  for tblrty  iayt  to  prepare  tor  tnal  be  posiponed  ontlt  aftei  repUcaUon  filed    oll^red 

that  preBidlug  officer  may  mle  all  qaestl  las  of  evidence  vlucfa  rollDB  eIibU  etaotl  aa  the  Jodguieut 


rsss 

I-ai  183  347  365 

opinion  on  tbecaae 

HeodrfekB  Thoma*  A    BBanat 

fibelTihidentprpii 

order  by— 

tkal  trial  proreed  wltb  ail  i 

■onvenlent  deapateh 

eetion    offered 

ramatka  by 

I--B6  IBC  Sll 

opinion  on  tbecwe 

Hour  of  meeting  oriiec  flung 

atlla.ra-[By»fr 

ottered 

adopted,  (yeaa  99  nays  14) 

ord-r  firing  Btiaoelockm 

each  day  eieept  Su 

adopted  (yeoB  SI  nays  13) 

Howard,  Jaw*  M    a«natorfi 

omMhhlean 

remorka  oa  Uie  compeleacy  i 

ifllelralJeutjrBi. 

orders  by— 

(In  Senate,)  that  IbemeBSi 

m  of  the  Bon«  re 

(bi  Senate,)  that  the  Senati 

irapeaebmenl  of  Aiidr  « 

JohnwHi    reporleilB 

1  &c    agrve'l  to  Mai 

Andrew  Jehnaon  ■! 

i-WBtmws 


n— 4,8 

n— 13  a82,S83  4T3  474  4TB  483  464  487  488  489 
111—95 

I— B31 
1-633 

n-39 


382,383  3^  389  39U  393  31 


111  proceed  to  coagider  tbi'  Jnipeach- 

riday  March  IJ  at  1  o  cJoek  p  m 

to  exceed  15  minatea  on  one  quesUon,  during  fluid 
debberationB    offered  and  rejected  iyea«19  uayaTO  II— 

mkal^    1—5.9  12,16  17  34.36  69  77  78  83,1611  180  188  914  23S  %5.  £76  334  335  346  361370  451  4 


adopted 

'497' M'4''Mb, 'Sfl^Hie,  618  671,6811"'^ 716  7»i'  "il— 5,'l0"i4 


qneMIOMby  l-~276  530  566.  DBU 
anlnlon  on  tba  com  IU— 31 

Howe  Timotby  O    a  eenntor  from  Wisconsin  I— 11 

remariiH  on  tie  eompeteney  ot  Iba  Prtsldent  pro  laapare  to  iK  aa  a  member  of  the  eonrl  111—360 

■    by  1-^8,490  508  320  533,608  611740  0—12,383  983  471 


Impeachable  crbne!^  definition  of  ISS  U 

reBOlnlloii(m  Home)  proiidlng  for  Ibo  [By  Mr  Coiwdft  iei  31  1668  ]n 

B^ted,  (yeas  196  iii^s  47) 
Committee  (In  Honiic)  to  comnianlcate  to  Senate  Its  aclHin  diroctlnE-  an— 
ordered 

appear  at  bar  of  Sennie 


appointed 
report  of 


se  (in  Houai 
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ImpeadiiDHit  of  Aiidi«w  JohDiOD— Condoned. 

order  (io  Honee)  limltiiig  debale,  Hud  lUrectloe  procee^ngB  irhsn  artkleB  of,  are  report«d  to  Boiuo— 

adopted,  r jem  106,  Days  37) 1—3 

mansenrB  elected  Bod  San»le  noltHed 1—4 

dlrouted  10  carry  artloloH  to  Soualo -.__,__._ ,' I — 4 

HounB  laformea  tbat  Seuatein  ready  to  rec^ve  .,....,„ .„,„.-.,.,.,,  1—4 

Houw  In  Commlttse  of  the  Whnla  to  attend I— 1 

nnieLesof : ll'"^^^'l^^'JJ^J!'.V.'^"'."lV^'.'^'/^\'.VJ'."\\^'.^V."    1—6 

ruLi'Bof  procalurB  on  the  tilal  of 1—8, 13 

anmer  of  tespondeot 1—37 

repltcatloa I— 81 


pearanoe  entorwi  and  couniwl  nanwd. 

iy  days  aakedtopnpare answer.. ......._._ ^..- 

ihof  offliie  Apih'i5[i^^"^^^^^"^"^^^'"^^^^^";I"!J^'"!:^"^"^■■";■■■."^■;;;." 

tpenidoD  of  Edwin  M.  SlantoD,  Seeretsi?  of  War,  and  desiguatlon  of  Qennral  OranI 
(sm™.  commnnlcaled  to  Sanate  December  13,  ISar 

Boral  of  Edwin  M.  SlaDtDn,  Secietarv  of  War,  and.deBtenUloD  of  LureoEO  Tbomss  Seraetary  ad 
.  .    .     „.   „,  — ,  ■J_jj 


t-lS5 
1 

.      .  ..     ..  _    158,848 

ouuAur  a  di^ntel  of  power  to  remove  and  appoint  communicated .,., _ ._-.  I-^IST,  I5t) 

appointment  of  Bdmnnd  Cooper  AaniBlaut  Secrelary  of  Treannry 1—163,161 

order  Uiat  Ai^ataDt  General  Thomas  resume  hia  duties 1-^340 

luutmctlons  to  OenerBlOrSDt  not  to  obey  orders  from  Var  Department,  nnlesa.  &a 1—340 

letter  to  General  Oraat  In  regard  to  hlB  having  yaealed  the  ofBco  of  SecrelMy  ad  butrlm I^B4l 

telegram  to  OoTemot  Parsons I— 373 

mesMgeconuiiDOlcaUngTeliorl  relating  lo  amendment  of  the  Conalltnilon I—^t9 

reportB  of  ■peeob  AngnitlB,  18e6,  In  reply  to  Hod.  Reverdy  Johnson 1—398,301 

BtCleTelRDd,Beptoinl)OT3,IBS6 1-325,358,333 

M  8t  Iiouto,  BoptBmber  e,  1866 1—340,348 

DOtlfleHtion to  Beontoryof  Treasury,  AuguBt  U,  16fi7,  of  sufpentiobof  Hr.  Stanton,.....,.,.,...  I — 364 

eonTersaBon  Willi  Gsoeral Emory 1-^33,9:16 

with  General  Wallaoe 1—353,256 

with  Mr.  Wood 1—373 

wIlliMr.  Blodgetl 1— 3JS 

wi.h  Adjutant  Oencral  Thomas I— 417, 418, 420, 4i!J,  428, 430, 437, 438, 439, 453, 433 

with  LleDlenautQeneral  Sherman 1—461,481,483 

wilhMr-Cox 1—597,605.609,613 

■wIlhMr.  Merrick 1—617^633 

wUh  Mr.  Perrln I— BSjeM 

Willi  Secretary  Welles I— 664,  mi  675 

tender  of  War  OFHce  to  Uoutennnt  General  fihennnn I— 461,483,4e!(,5l7.Sie,S21,93B,S39 

BOminaHonDf  Mr.  Bwing  Secretary  of  War,  Feliruary  22,  1868 1—508, 518, 537, 555, 5M 

inelmnlonetoteBtLoreuzoTtacmas's  right  toofgce 1—61)9,6119.630 

Bcquitlal  on  article  XI U-486,487 

ni'/.V... '.'.'.'. V/.'.''V.V.V.V.'.V.V."/."V.V.'/.ll'.'.".r,'.llV.'."".l' 11' ll'.'.l'.V.'.'.'.".  II— iM 


uUt, trial  proceed  at  the  expiratiou of  10  days,  unless  for  causes  aTioad  to  the  coutrafy :  offered...  1—83 

considered... -..,.. ..-....,.-.,,,-......., .._,,.., I — 84 

IhBtSonatncommencetbe  tiialSdof  April!  oilered 1— SS 

remartsby I— 18,33,78,89,83,84,85,147, 154, 160, 161. 176, 306, 308, 909,336, 337. 347, 265,370, 398, 312, 

335,303,3S5,3«8,3T0,37S,397,452,486.487,4M,5OT,  PI5,5I7,  518,  519,520.521,  599, 
533, 534, 598, 529, 532, 534, 537, 562, 563, 564, 569, 368,  573,  683,  589,  590,  613,  830,  631. 
626,644,631,661.669,675,676  680,693,709,  711,  714,  T16,  T17,  71B,  791,  733,  738,  739, 
740,741.  11—5,6,13,118,166,189,218,363,281,383,383,306,389,169,175,479,483, 
484,485,187,190,498, 

questions  by 1—306,365,507,317,680 

opinion  on  the  case Ill- -50 

JnDe»,J.  W,    Seo  TmUmaiy. 


,.I— 1S3.    in-355 
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LpRiBlntive  bmloosB.    (Ses  Pmctici.) 

iirsamenl  Ijj-  '  

onsppIteBtlonof  couDaeltortblrtydaystoppepBtefortrial IS» 

m. 

ilirected  lo  tarry  arUelestoSenate '. .'.',^^'.'.'.".'.'.".'.'.'^'^'.^""!I!!^'^'.". "."!!.';."    1—4 

HouBB  In  CommUtee  of  Ihe  WbolH  lonttend 1—4 

BppESr  Bt  bar  of  Stoale  w»h  arlicles l—S 

dflmand that  Ibe  Senatfltake  prDvegs,  &o -'----,- ---. --.--^ - .._.  T — IG 

MeCreeiy,  ThoiuaB  C,  a  ienator  from  Kanttmky 1—11 

moUonby lI-~48» 

McDoniOd.  Wtllism  J.  ,  (S«e  TfUimmii.) 

McEoen.  Daoiel  O.    (See  Tealimoxt.j 

Mi^lgS,  B.  J.      (866  7-aUHBOBH.) 

3IoITlci^  BIcbscd  T.  (See  T-atlmmy.) 
Moore,  William  O.  (8ee  Taaimny^ 
Mwibmd.  Jsnwa  K.  (See  nslinionu.) 
Morgan,  Edwin  D.,  b  uenMnr  from  New  York I— U 

thBtSeDalen»'<tonMDiidE.yn«t(HHy  li)B(lt  a.lD  for  dellbentllon  and  on  Taesday  at  IZm 
proteed  la  vote  «ith<  ut  debate  on  the  several  uticleB— each  senator  to  be  permitted lo  file  hm 
nritten  opinion  nllbln  tno  days  after  the  vote    offered  FT—  47S 


tiby 


Morri 


m  Iha  compateiicy  of  the  President  pro  temponto 
f«  proceed  on  Moaday  next  to  take  tba  yeaa  aat 


B  on  Ihe  competency  of  the  I 


III—), 
1  member  of  the  court  111—164  H 

m  the  BTtleles  without  debate    aDj 


11—476 

re  4S3,4M  as 
ill— iM 


in  final  areuraeat 1—534.    II— 9 

.- 11—116,141 

. . . .  u— 144,  afis,  as^  3OT,  s«8,  SBO,  sei,  38S,  aea,  ^4, 307 


a  BBn&IDr  from  Xevsda  .. 


nesi 

ion.  Whether  it  18  eomp 
hereby  a  part  of  the  roi 

eimtiiirfie' 

Fnaidei 

W^r^ 

ff^  of  tile 

s'^Me 

■rii,-i^ 

'!5 

iffl' 

I  terrilorUl  and  emontlve, 
'been  Uken,  lobe  pr^tt.d' 

llBlof,  » 

permitted  to  file,  wltbln  tiro  day! 

'iitBt 

the 'vol 

1-5*8 

AtAaUhave 
II— 47S 

"S^ckalew 

£Siis».r* 

111-340 

■li^" 

iif^Ti^ 
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-.111—319 


Opinion,  fllrf  by- 
Mr.  Sumner 

Mr.  Tlinon 

Mr!  Vm  Winkle  V/."//////.V/"/////.lV/"////////.V//.l".'l'//.^*."V/.l',l'/,r'>l". 

Mr!  Williams  11"'.!"/// ;'/."///i"."!i"it'."!;!!i!""!!!*i'.;!!;;!!^;""i!;;;";'''";ii!'.iiii— 347 

Mr.  Wilson JU—SM 

Mr.  Yatoi in— lOS 


1  BTgniuent  thereon 

lioiiB  lo  one  hout,  bj  rale  XS,  btu  refsn 

,  and  not  l»  eaeli  person  sarerall  J 

legii^aUve  session 


eT.^;=ci™^ 

ment  tram  its 

diamiBBbig  witness 1—531 

1  records  can  only  be  addreBsed  ta 

tie  BSnersl  rales  of  tlie  Senate  in  1 

tt  leglsUtl 

ve  MBrto. 

Lgovera 

Prenlduat.    (See  jahntnn,  A^evr.) 
qnesllon,  Whetber  it  la  eompelent 

for  the,  to  1 

lake  (he  oath  and  bec< 

ime  tberaby  a  part  of  the  Htgrl— 

*i?££'^'°*'' 

l-W 

ii,  367, 38S,'383. 38B,  389, 390;  39ii  393, 401 

Question,  flnal,  order  that  when  dooi 

•s  BhaU  be  dosed  for  delibet 

■ss,;.^)—""'""-";,  __, 

order,  that  aenale Vrocefd  lo  \'oit 
argoinMits-[/y  Mr.  5™»er.l 

lontbose- 

feral  artli 

cles  at  tirelvi 

1  o'clock  on  da;  after  the  dose  of 

order,  tliat  Ibe  SmaWmeel  on'lio 
dar,  at  Um..  proceed  to  vote 

nday  neit 

TCithODl  d 

(May  li; 

1  at  11  a. 

,s 

for  deliberation  on,  and  oa  TueB. 
articles,  &e.-[Bi,  JMr.  Morrjli,  if 

orders  ntltoed  preacribing  form  at. 

by-. 

Mr.Conkllne , 

,  Google 
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Question,  floBl— Contlnned. 
ordiMi  oB^red  prescribing  farm  of,  b;— 

Mr.  Sumner U— 1»B,S19,«B 

Tiewiof  Chief  JuBtloe  on  form  of  putllDg 11—490 

order  that  the  views  of  Chief  Jiutioe  be  anterod  on  Ui9JotiiiuJ—[i^  Mr.  flacinieicj 

offered  una  agreed  lo H— 4B0 

order  that,  In  pnt  m  proposed  h;  prflsidJDg  officer,  and  each  seualor  ilw  and  answer  '^Gnlltj^'  or 
'■Not  guHlj"  onljr— jBy  Mt.  SiamcrJ] 

■  offered  and  agreed  10 11—481 

oraer,  that  the  Biandlng  order  of  the  Senaia  that  it  will  proceed  to  vote  on  the  aiiioles  at  13  o'clock 
m.  tB-morrow  be  reicinded,    [Bf  Mr.  Edmaidt.] 

offered  May  II,  1368 11—438 

agreed  to II— IBS 

'W  proceed  to  role  upon  the  articles,  according  to  the  rules  Bf  the  Senate-^ 

Ma»16 .'. n— 485 

Bgreeuto .,.-- 11—486 

etana^I^  Mr.  WOUnaa.] 
agreed  to,  (yeas  34,  oajs  19) n— 484,485 

Article  XI :  That  he  attsmpted  tn  prewnt  the  eiecutioo  of  the  tenore-of-offlce  act  by  nnlawfully 

the'eiMuUou'of  the  clInBe  in  ibe  appropKBtlnn'act  of  186T  requiring  that  all  orders  shonid  pass 
through  the  General  of  tbe  Brmy,  and  the  reconstruction  acta  of  March  5, 186J ;  (yeaa  35,  nays 

19) 11-^86,487 

order  Ibat,  he  now  taken  on  remaining  artlcles—l^  Mr.  CmtAliug.] 

offered  and  ngecled.  (yoss  3^  nay«  28) H— 493 

thallJie  seFeralordersheretothre  adopted  as  to  order  of  Totiag  on,  heresdaded — [By  Mr.  IfiltiantBA 

offered...; 0-490,491 

agreed  lo 11—495 

Article  II:  Thai  he 


iByMr.  Edmaii^t.] 


tbeCoD>tltutlonaDdlhetenureKif.olGce 
Uken  on— 
Article  HI :   That  be  appointed  Lorenzo  Thomaa  to  be  Secretary  of  Wa 


..n— 49T 


RaaiBey,  Aleionder,  a  senator  from  Minnesota I— 11 

n-marksbj I— 2T6 

Banilall,  AlexBodec  W.    (See  TaUnms.) 

Replication,  read  and  aied 1—84 

Rom.  EdmnddG.,  a  aenaCor  from  Kansas I— II 

motion  by H— 495 

Rule  TH,  order  atneij^ng,  lu  reapect  to  sabmltting  questions  of  OTideucQ,  ^c,  to  &eDal&^[J^  Mr. 

ofiirod.  1— 185;  agreed  to,  (yeas  31,  nays  19) I— ]88 

VII,  order  amending  and  reqaiiing  voles  upon  Incidents  qaeatlons  lo  be  irlthont  division,  unless 
demanded.  &c.—iB3  Mr.  Draie.] 
offoreJ,  1—330;  agreed  to 1-317 

XX,  QonalrDction  of!  , 1-307,208 

XXI,  motion  to  amend,  so  as  to  allon  sncb  of  managers  or  counsel  as  desU^c  to  bo  heard,  to  speak  on 

final  argnment— [By  JKaHa^er  Bingham] I — (50 

XXI,  moUou  to  remove  limit  fixed  by,  as  to  number  vrho  may  partiidpate  In  flnal  argument— [SjiJIfr. 
Frelinshiiyaen.] 

offered.....:. 1—451 

discussed  by- 
Manager  Williams 1—491 

Manager  Stevens 1—494 

Manager  BontweU I— *9S 

Mr.  Stanhery 1—495 

Manager  Butler 1—496 

Mr.  Evans 1-497 

abled,  (yeas  38,  n  "  " 

,n,r  in™n.«..iiiionnMBnonoi  kuib  vn— i  ™  jMr.  ..dmiih^.  i  ^^^^ 

t,  tba't  the  fifteen  minutts  allowed  by,  shall  be  f "     ' 


XXni,  order  amending,  to  irabject  It  to  operation  of  Kule  VU— [^  Mr.  CorMbig.^ 

ilDuteV  idYowed' byV  sbail'be  for  the  wbiie  deiibciati^ 

—  , Ju  each  arlicJo— li^  JMf.  ftuitj 

11—474;  adopted 11—478 

nd  directing  proceedings  when  i 
adopted;  {yeas  lOa,  nays  37). 

Bulirign.    (See  EviJencei  Practice. 

Bimhibnry,  wniard,  a  senator  from  Delawa™ I— IS 

SewBfd,  Wedi-rick  W.    (See  T^ininy.)' 
Sberldan,  James  B.    (See  Tollnanji.) 

Bherman,  John,  a  senator  from  Ohio .-. ;..I— 11 

temarkson  the  oompetency  of  the  President  tto  URpon  to  sit  ai  a  membei  of  the  court ni— ^0,371, 


Mr.  Wai^ima,  nflltinoJ:)  - -'-  •    "■"  ■"' 

of  proooduro  and  pracilce 

'  n,  adopted  tbr  guidance  of  court,  as  far  as  applicable I — 451, 


Hoslcd 


by  Google 


Ihat  under  tbe  saies  all  ijuebtloDS  oftier  tliua  of  order  Blinilid  be  Bubnllted'  ii  Senate :  oiF 

red 1-165 

fiiKd.... 1-495 
arBUn«nl 

SSZ^Liiii-:::::::::::::::.:::::::::::::::::::::—^^^^^                 -■-».«v™ 

ShermBn,  WHliam  T.    (See  TeBimonv  ) 
SmlUi,  Francis  U.    {See  Taliaony.) 

4T7,    U-8,493 

aiotiona  bj— 

foTflnallonancB  of  thlrtj  days  to  prepare  for  trial 

1—69 

I-^l 

""•a  A^k  Genl  Thoma»'>,  decUrsllonE  to  Mr.  Buriolgh,  Pebniary  21,  1M8. .  .I-18B.  192, 193, 195.  BOB.  Q07 

oftelegr™8iBlatlngtolliere™rtra«foBofAl8l»Di» 

380,Sfil,'-«a,M4 

— I— ino,aj5 

46fl,469,"471,47a 

...:.i-l4ei:493 

of  Preaident'apurpomlo  gel  the  qnealion  boforolUe  courts 

:i^i)9'sai.soi 

Stanton,  Edwbi  M.,  Secretaiy  of  War- 

iT4,2)!0,as3,a3a 

Stark,  Everett  D.    (See  r«[f™ny.) 

11 

tbat  Manager  Logan  have  leave  to  Hie  written  argnment ; 

^'          I    741 

recnarkeonlfae  eompatency  of  tba  Prendout  pro  lemjwre  to  ^tas  a  member  of  tlie  court 

ni— 37S 

tbat  Chief  Juetiee  pre^dlng  bas  no  authotitv  to  »ot«  on  aoy  qneilion  dnrbig  tbe  trial,  &d 

■ 

that  where  Ibe  Senate  wwe  equally  divided,  and  Cblef  Jnitlee  gave  a  eaeting  vole,  sucli  vote  wa. 

tll8t  trial  proceea  wllliout  delaj  on  account  of  removal  of  Unit  provided  by  Eule  XXI: 

that  on  Onal  Bronment  the  eevraal  manngerB  nho  epeak  iball  close : 

that  tmder  role  limiting  argument  to  two  on  a  ilde,  anch  otters  as  choose  may  file  argnine 
time  before  the  ar^mlnt  or  the  doling  manager: 

nls  at  any 

,  Google 
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flaj  or  obviontly  ErrplFTant  be  redei-ved  wilhovt  o^*ct 
todeltirntloQ  JtB  vi]u«)  imd  to  be  aSKd  taii  weighed  in 


t  aeveval  articles  of  ImpeaehmeDt  at  twelve  o'dock  oil  tbo  da; 

off8nd,'.".V..'r.7.!r."T.T."." 11—189 

called  up 11—474,476 

that  aftfir  rooioTBl,  whldi  followB  eonvlction,  any  further  jnagmenl  dlBli  bBdeltnuInBd  by  am^ortly 

offered  and  laid  over 11—349 

that  Mr.  NelwD,  ooe  of  couasel,  harhi^  used  ^Bordorlj  avoids,  has  deserred  the  diuapprobatioil  of 
the  Senate : 
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,_„..-.    -„         -  1  queatjona  of  law,  (yeas  30,  naya  30) 1—186 

diwcUBg  qnealioBS  to  be  snbiiiltted  to  Senate,  onreqaest.  (yean  31,  naya  19) 1—86 

mode  of  procedure  on  final  argnment 1—408,^35,536.    n— 4,9,6,111,13, 14 

fliing  hour  of  meelins: 1—536,633.    n~UI,308 

proposing  10  receive  all  evldeiice,  not  trivia  without  oyection 1—590 

fOr  reporting  deliberation)!  on  Soal  quesUoa 11—188,474 

flilLB  day  tor  flnal  vote 11—478,477 

for  flSng  opiniona H— 477 

preeeriblng  form 


jHngvotstobe  takenoneleventliBrticlBflrBt,  {yeas  34,  nays  19).., 
IB,  final,  of  "  Guilty"  or  ■'  Net  guilty  "— 


"TAAuaw 


,  Google 


IMPEACHMENT  OF  THE  PRESIDENT. 


Wedivesuav,  April  22,  1868. 

The  Chief  Jastice  of  the  United  States  took,  tbe  chair. 

Tho  usual  proclamation  having  been  made  by  the  Sergeant -at- arms. 

The  mauagerB  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tivee  and  the  counsel  for  the  respondent,  except  Mr.  Stanhery,  appeared  and 
took  the  seats  aasigued  to  them  respectively. 

The  metnhei-s  of  the  House  of  KepreBentatives,  as  in  Committee  of  the 
Whole,  preceded  by  Mr.  E.  B.  Washbume,  chairman  of  that  committee,  and 
accompanied  by  the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the 
seats  provided  for  them. 

The  Chikf  Justice.  The  Secretary  will  read  the  minutes  of  Monday's  pro- 
ceedingp. 

Mr.  Ed.munds.  Mr.  President,  I  move  that  the  reading  of  the  journal  be  dis- 
pensed with. 

The  Chief  Jus'iice.  Unless  there  be  some  objection  it  will  be  so  ordered. 
Tho  Chair  hears  no  objection.  It  is  so  ordered.  Senators,  the  business  under 
consideration  when  the  Senate  adjourned  on  Monday  was  an  order  offered  by 
the  senator  from  Nevada.  [Mr.  Stewart,]  which  the  clerk  will  read. 

The  chief  clerk  read  as  follows  : 

Ordered,  That  the  managers  on  (he  part  of  tLe  House  of  Representatives  and  the  counsel 
of  the  respondent  have  leave  to  file  written  or  printed  argumentB  before  the  oral  argument 


Mr.  ViCKERS.  Mr.  President,  I  beg  leave  to  offer  this  as  a  substitute. 

The  Chief  J.ustick.  The  Secretary  will' read  the  substitute. 

The  Chief  Clerk.  It  is  proposed  to  strike  out  all  of  the  proposed  order,  and 
insert  in  lieu  thereof : 

As  Uie  counsel  for  the  President  bavo  signified  to  tbe  Senate,  sitting  ae  a  court  for  tbe  trial 
sf  the  im peach laent,  that  thej  did  not  desire  to  file  written  or  printed  arguments,  but  preferred 
to  aipte  oraYtf,  if  allowed  to  do  so ;  Therefore, 

Unsolved  Tbat  any  two  of  the  managers  other  than  those  wbo  imder  the  pl'eaent  lule  are 
M  open  arid  close  the  discussion,  and  who  have  not  already  addressed  tbe  Seuate,  be  permit- 
ted to  file  writteu  arguments  at  or  before  the  adjournment  of  to-day,  or  to  make  oral  addresses 
afler  the  opening  by  one  of  the  iuana£rers  and  the  first  reply  of  the  President's  counsel,  and 
l^at  otbertwo  of  the  coonselfor  the  President  who  have  not  spoken  may  have  the  privilege  of 
reply,  but  alternating  with  the  said  two  managers,  leaving  the  closing  ai'guaieiitf*r  tbePivsi- 
dent,  and  the  uiaaagers'  final  reply  to  be  made  under  the  origicai  rule. 

Mr.  CuRTi.s.  Mr.  Chief  Jnstice,  it  may  have  some  bearing,  possibly,  on  the 
vote  which  is  to  be  taken  on  this  proposition  if  I  were  to  state  what  I  am  now 
authorized  to  state,  that  the  extent  of  Mr.  Stanbery's  indisposition  is  such  that 
it  will  be  impracticable  for  him  to  take  any  further  part  in  this  trial. 

'J'he  Chief  Justice.  Senators,  you  who  agree  to  the  amendment  proposed 
by  way  of  substitute  by  the  senator  from  Maryland  will  say  aye. 

Mr,  CoNNKSS  called  for  the  yeas  and  nays,  and  they  were  ordered, 

Mr.  Yates.  I  ask  for  the  reading  of  the  amendment. 

The  Chief  Justice.  The  Secretarj- will  read  the  original  proposition,  and 
tileo  the  substitute. 
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The  eliief  clerk  resd  the  order  propoi^ed  by  Mr.  Stewart  and  the  amendment 
of  Mr.  Vickcrp. 

The  question  on  the  amendment  being  taken  by  yeas  and  nays,  resulted — 
yeaa,  26 j  nnye,  20;  as  follows: 

Yeas — Messrs.  Buckalew,  Ctagin,  Dttvie,  Doolitlle,  Edmunds,  Feseenden,  Fowler,  Fre- 
linghujsen,  Grimes,  Hendtiukx,  Johnson,  McCreery,  Morrill  of  Maine,  Morton,  Norton,  Pat- 
terson of  New  HampHbire,  Patterson  of  Tennessee,  Saulshury,  Spfngae,  Tiptou,  Trumbull, 
Tan  Winkle,  TJekers,  Wiliey,  Wilson,  and  Yates— 26. 

Kays — Messrs.  Cameron,  Cattell,  Chandler,  Conness,  Corbelt,  Drake,  Ferry,  Henderson, 
Howard,  Howe,  Morgan.  Morrill  of  Vermont,  Pomeroy,  Bamsey,  Koss,  Shermnn,  Stewart, 
Sumner,  Thayer,  and  Williams — 20. 

Not  votikg— Messrs.  Authooy,  Bayiird,  Cole,  Conkling,  Diion,  Hai-Ian,  Nye,  and 
Wade-e. 

Mr.  PoMEROY.  The  senator  from  California  [Mr.  Cole]  who  sits  by  my  side 
has  been  called  suddenly  to  leave  the  city  on  account  of  a  matter  of  deep  interest 
to  his  family.  He  wished  mo  to  ?ay  this  to  the  Senate  in  explanation  of  his 
absence. 

So  the  amendment  was  agreed  to. 

T^e  Chief  Jijstice.  The  question  recurs  on  the  order  as  amended. 

Mr.  CoNNESS,  called  for  the  yeas  and  nays,  and  they  were  ordered  ;  and  being 
taken,  resulted — yea-s,  90;  nays,  26;  as  follows: 

Yeas — Messrs.  Bncfcalew.Cragin,  Davis,  Doolittle,  Fowlor,  Hendrieke^  Johnson,  MeCreery, 
Moiton,  Norton,  Patterson  of  New  Hampshire,  Patterson  of  Tennessee,  Saulshory,  SumuKr, 
Tipton,  Trumbnll,  Vickers,  Wiliey,  Wilson,  and  Yates— 20. 

Nays — Messrs.  Cameron,  Cattell,  Chandler,  Conness,  Corbett,  Drake,  Edmonds,  Ferry, 
Feseenden,  Frelinghuyseo,  Grinies,  Henderson,  Howard,  Howe,  Morgan,  Morrill  of  Maine, 
Morrill  of  Vermont,  Pomeroy,  Ksmsey,  Boss,  Sherman,  Spraguet  Stewart,  Thayer,  Van 
Winkle,  and  Williams— a6. 

KoT  VOTING — Messrs.  Anthony,  Bayard,  Cole,  Cookling,  Dixoa,  Harlaa,  Nye,  and 
Wade— 8. 

So  the  amendment  was  disagreed  to. 

Mr.  Vickers.  Mr.  President,  I  send  an  order  to  the  Chair. 

Mr.  Manager  Stevens.  Mr.  Chief  Justice.I  desire  to  make  an  inqniry;  and 
that  is,  whether  there  is  any  impropriety  in  any  manager's  publishing  a  short 
ailment  after  this  vote.  After  the  motion  m.ade  here  on  Monday  some  few  of 
ua,  I  among  the  rest,  commenced  to  write  out  a  short  argument.  I  expect 
to  finish  it  to-night,  and,  if  the  lirat  vote  had  passed,  I  meant  to  fito'  it.  I  ■ 
do  not  know  that  there  is  any  impropriety  now  in  printing  it,  except  that  it 
will  not  go  into  the  proceedings.  I  woold  not  like  to  do  anything  which  wouid 
he  improper,  and  I  inquire  whether  there  would  be  any  impropriety  I 

Mr.  Ferry.  Mr.  President,  I  inquire  whether  it  would  be  in  order  to  move 
the  original  order  upon  which  we  have  taken  no  vote,  introduced,  I  think,  by 
the  senator  from  Maasaebusetts,  [Mr.  Sumner.J 

The  Chief  Ji;stick.  It  would  not.  As  the  Chief  Justice  understands,  the 
matter  is  finally  disposed  of.  A  proposition  has  been  offered  by  the  senator 
from  Maryland,  [Mr.  Vickers,!  which  will  be  read  for  information  : 

The  chief  clerk  read  the  order  proposed  by  Mr,  Vickers,  as  follows  ; 

That  one  of  the  managers  on  the  part  of  the  House  be  permitted  to  file  hia  printed  argu- 


ment before  tbe  adjournment  of  to-day,  und  that  after  an  oral  opening  by  ^  manager  and  the 
reply  of  one  of  tbe  President's  eounsei,  another  of  the  President's  counsel  ahafl  have  the 
privilege  of  filing  a  written  or  of  making  an  oral  address,  to  bt  followed  by  the  closing  speech 
of  one  of  the  President's  counsel  and  the  final  reply  of  a  manager,  under  the  existing  rule. 

The  Chief  Justice.  This'  ordor  is  in  the  nature  of  an  amendment  of  tbe 
rules,  and  cannot  be  considered  now  unless  by  unanimous  consent. 

Mr.  CoNiVess.  That  was  offered,  I  believe,  two  days  since,  if  I  am  not  mis- 
taken, by  the  senator  from  Nevada. 

The  Chief  Justick.  It  has  jtist  been  offered  by  the  senator  from  Maryland, 
If  there  is  no  objection  it  will  be  now  considered. 
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Mr.  CoNNESS.  I  offer  a  substitute  for  it. 

The  Chief  Jl'sttcb.  It  is  before  the  Senate  for  consideration,  and  the  sen- 
ator from  California  proposes  a  substitute. 

Mr.  Sherman.  I  should  like  to  have  it  read  again.     It  was  not  heard.    ' 
The  Chikf  Justice.  In  a  moment.     The  Secretary  will  read  the  order  pro- 
posed by  the  senator  from  Maryland,  and  also  the  snbstiiute  proposed  by  the 
senator  from  California. 

The  Chief  Clerk.  The  order  as  proposed  by  the  senator  from  Maryland  is: 
Ordered,  Thfit  one  of  the  managers  on  the  part  of  the  House  lie  permitted  to  file  liia  printed 
orBument  before  tlia  adjoiimmeut  of  to-day,  anil  that  after  an  oral  open'ng  by  a  manager, 
and  thti  reply  of  one  of  the  President's  counsel,  finotber  of  tbe  President's  counsel  shall  have 
Ibe  privilege  of  filing  a  written  or  of  making  an  oral  address,  to  be  followed  by  the  closing 
speech  of  one  of  the  President's  couusel,  and  the  final  reply  of  a  manager  under  the  existing 

The  senator  from  California  proposes  to  amend  by  striking  oat  all  after  the 
word  "  ofdered,"  and  inserting : 

That  6uch  of  the  mant^rs  and  counsel  for  the  President  as  mny  cboese  to  do  so  have 
leave  to  file  arguments  before  Friday,  April  24. 

The  Chief  Justicf,.  The  question  is  on  the  amendment  proposed  by  way 
of  Buhstitate. 

Mr.  CoNNESS  called  for  the  yeas  and  nays,  and  they  were  ordered. 

Mr.  BucKALBW,  I  would  move  to  lay  the  resolution  and  amendment  on  the 
table  ;  but  I  desire  to  have  the  order  and  amendment  read  again. 

The  Chief  Jiisticg.  The  order  and  proposed  amendment  will  he  read  again. 

The  chief  clerk  read  the  order  and  the  amendment. 

Mr.  Co\\ESS.  Mr.  President,  I  wish  to  modify  my  amendment  so  as  to  read 
"on  or  before  Friday,  April  24." 

The  Chfef  Justfcg.  That  modification  will  he  made  if  there  be  no  objection. 
The  ijuestionis  on  the  motion  of  the  senator  from  Pennsylvania,  [Mr.  Bnckalew,] 
to  lay  on  tbe  table  the  proposition  and  pending  amendment. 

The  Aotion  was  not  agreed  to. 

The  Chief  Justice.  The  question  recurs  on  the  amendment  proposed  hy  the 
senator  from  California.  Upon  that  question  the  yeas  and  nays  have  been 
ordered. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas,  24 ;  nays,  25 ;  as 
follows : 

Yeas — Messrs,  Cameron,  Cattell,  Chandler,  Conkling,  Conne?s,  Corbett,  Cragin,  Drake, 
Ferry,  Henderson,  Hoiiard,  Morrill  of  Vermont,  Patlerson  of  New  Hampshire,  Pomefoy, 
Kamsey,  Sherman,  Stewart,  Sumner,  Thayer,  Tipton,  WiUey,  Williams,  Wilson,  and  Yates— 

Nays— Messrs.  Anthony,  Bajjard,  Bnckalew,  Davis,  Diion,  Doolittlo,  Edmunds,  Fesaen- 
doa.  Fowler,  Frelinghuysen,  Grimos^Iendricks,  Howe,  Johnson,  McCreery,  Morgan,  Mer- 
ton,  Norton,  Patteraon  of  Tennessee,  Koss,  Saulsbury,  Sprague,  Trumbull,  Van  Winkle,  and 
Tickers— ys. 
Hot  voting — Messrs.  Cole,  Harlan,  Morrill  of  Maine,  Nye,  and  Wade — fj. 

So  the  amendment  was  not  agreed  to. 

The  Chief  Justice.  The  question  recurs  on  the  order  proposed  by  the  sen- 
ator from  Maryland,  [Mr.  Vickers.J 

Mr.  Johnson.  I  move  to  amend  the  order  by  inserting  "  two "  instead  of 
"  one  "  before  the  words  "  of  the  managers,"  at  the  beginning  of  the  order. 

Mr.  Sherman.  Say  "all." 

Mr.  Johnson.  Ho  ;  I  will  not  say  all ;  that  would  be  objectionable. 

The  Chief  Justice.  The  question  ie  on  the  amendment  of  the  senator  from 
Mai-yland,  [Mr.  Johnson,]  to  strike  out  "'one  "  and  insert  "  two." 

The  question  being  put,  the  Chief  Justice  declared  that  the  amendment 
appeared  to  he  agreed  to. 

Mr.  GoNKLTNG  cilled  for  a  division. 

Mr.  Howard.  I  ask  how  the  order  will  read  if  amended  ? 
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The  Chief  Ji'stjce.  It  is  proposed  to  strike  out  "  mie  "  in  the  first  line  and 
insert  "two,"  so  as  to  read: 

That  tivo  of  the  maonsers  ou  tbe  part  of  tie  Houpo  be  permitted  to  file,  i&c. 

Jlr.  CoNKijNG.  I  beg  to  withdraw  tbe  cai!  for  a  division ;  I  made  it  under  a 
mi  Bap  prehension  of' tbe  ainenrlnieiit. 

The  Chief  Justice,  Tbe  Chief  Justice  nnnonnced  the  vote  aa  agreed  to. 
The  amendioent,  then,  stnnda  as  agreed  to, 

Mr.  CoNNESS.  What  ia  the  state  of  the  question  ntyw,  the  amendment 
ad^lerl  ? 

The  Chief  Justice.  The  amen^meat  is  adopted.  The  question  is  on  the 
order  as  amended. 

Mr.  Manager  Williams.  Mr.  President  and  Senators,  I  beg  leave  to  suggest, 
as  I  do  very  respectfully,  that  the  eflect  of  this  order  as  it  now  stands,  requiring 
that  any  argument  which  may  be  presented  shall  bo  in  print  to-day,  will  be  to 
leave  the  matter  substantially  as  it  was  before,  because  there  ia  but  one  of  the 
managers  prepared,  as  I  believe  is  well  understood.  Although  three  of  them 
wonld  like  to  put  in  arguments,  there  is  but  one  of  them  who  is  so  prepared  just 
now ;  that  is  to  say,  whose  argument  is  in  print.  So  that,  in  this  shape,  it  would 
be  keeping  the  word  of  promise  to  the  ear  and  breaking  it  to  the  hope. 

Mr.  Johnson.  What  time  would  the  manager  like? 

Mr.Mansger  Williams.  If  you  would  say  "written"  instead  of  "printed," 
it  would  be  satisfactory. 

Mr.  Sherman.  I  move  that  the  order  be  so  amended  that  "the  managers  shall 
have  leave  to  file  wiitien  or  piinted  arguments." 

The  Chief  Justice.  It  is  moved  to  strike  out  the  word  "  two" 

Mr.  Shbrmaa.  Ko,  sir. 

The  Chief  Justice,  The  Chief  Justice  does  not  understand  the  amendment. 

Mr.  Sherman.  Will  the  Secretary  read  the  first  clause,  and  I  will  submit  an 
amendment. 

The  Chief  Justice.  The  Secretary  will  read  the  first  clause.  " 

Tbe  chief  clerk  read  as  follows  : 

Ordered,  That  two  of  the  managers  on  tbe  pnrt  of  lh«  House  be  pormitled  to  fill'-  I'lfir 
printed  argameut. 

Mr.  Shbeman.  I  move  that  the  language  be,  "The  managers  on  the  part  of 
tbe  House  be  permitted  to  file  printed  or  written  arguments." 

Mr.  Fessenden.  That  cannot  be  done  without  reconsidering  the  vote  by 
which  we  inserted  the  word  "  two." 

The  Chief  Justice.  A  motion  to  strike  out  the  word  "  two"  and  insert  any- 
thing else  wOl  not  be  in  order;  but  a  motion  to  add  the  words  "or  wri'ien"  will 
be  in  order. 

Mr.  SfiisRMAN.  I  will  then  move  to  reconsider  the  vote  adopting  the  amend- 
ment of  tbe  senator  from  Maryland,  [Mr.  Johnson,]  inserting  the  word  "  two." 

The  Chief  Justice.  The  senator  from  Ohio  moves  to  reconsider  the  vote 
by  which  tbe  word  "one"  was  stricken  out  and  "two"  was  inserted. 

The  motion  was  not  agreed  to 

The  Chief  Justice.  The  question  recurs  on  the  amendment  to  insert  after 
tbe  word  "printed"  the  words  "or  written." 

Mr.  6rime3.  I  wish  to  have  the  order  reported,  so  as  to  know  when  these 
written  arguments  are  to  be  filed.  ["  To-day."]  Then  I  ask  unanimous  con- 
sent to  inquire  whether  or  not  it  is  expected  that  the  counsel  for  the  President 
will  examine  these  written  arguments  to-day  and  be  able  to  make  a  reply  to 
them  to-morrow  morning? 

The  Chief  Justice.  The  question  is  upon  udding  after  the  word  "  printed  " 
the  words  "  or  written." 

The  amendment  was  agreed  to. 

Mr.  Wilson.  I  ask  that  the  prder  be  read,  as  modified. 
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The  chief  clerk  read  as  follows  : 

Ordered,  Tiiat  two  of  the  nianagera  on  the  part  of  tbe  Honas  be  permitl«d  to  file  their 
printed  or  written  argnmenis  before  Iho  adjonmment  of  tiviSity,  and  that  atler  on  oral  argu- 
ment by  one  niBnager  and  tlie  reply  of  one  of  the  Piesident's  counsel,  another  of  the  Preai- 
^ent's  connsel  shall  have  tho  privilege  ol  filing  a  written  or  making  an  oral  address,  to  be 
followed  by  the  cleaing  speech  of  one  of  the  President's  counsel  and  the  final  reply  of  a 
manager  under  the  csisting  rale. 

Mr.  CoBBETT.  Mr.  FrcKident,  I  move  to  insert  in  place  of  tho  word  ■'  auother" 
the  word  "  two,"  so  m  to  make  it  the  same  on  the  part  of  the  President's  coun- 
sel as  on  the  part  of  the  managei^. 

The  Chief  Justice.  The  Clerk  will  rend  the  order  as  it  stands  now,  and  as 
it  will  bo  if  amended  as  proposed. 

Mr.  I'owLEB.  Mr.  Chief  Justice,  the  noise  ia  so  gi'oat  in  the  hail  that  we 
cannot  hear. 

The  Chief  Justice.  Conversation  in  the  Senate  chamber  must  be  sus- 
pended. 

Mr.  PowLEB.  Particularly  in  the  galleries. 

The  Chief  Justice.  Conversation  in  the  Senate  chamber  must  he  sus- 
pended, including  the  galleries. 

The  Chief  Clebk.  It  ia  proposed  to  strike  out  the  word  "another"  before 
the  words  "  of  the  President's  counsel,"  and  to  insert  "  two  ;"  so  that  the  order 
will  read  : 

Ordered,  That  two  of  the  managers  on  the  part  of  the  House  be  permitled  to  fiie  their 
printed  or  written  argumentabeforo  the  adjournment  of  to-day,  and  that  after  an  oral  opening 
by  a  manager  and  the  reply  of  one  of  Ihe  President's  counsel,  two  of  the  President's  counsd 
shall  have  the  privilege  of  filing  a  written  or  of  making  an  oral  address,  to  be  followed  by 
the  closing  speech  of  one  of  the  President's  counsel  and  the  final  reply  of  a  manager  under 
the  eiisting  rule. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  if  you  will  allow  me  to  say 
one  word  on  this  question,  as  the  rule  now  stands  two  of  the  President's  counsel 
are  permitted  to  make  oral  arguments.  By  the  amendment,  withont  the  modifi- 
cation of  inserting  "ivro"  instead  of  "another,"  we  understand  that  tJireeof  the 
President's  connsel  will  bo  enabled  to  make  oral  arguments  to  the  Senate.  That 
is  as  many  as,  under  any  circumstances,  would  wish  or  be  able  to  do  so. 

Mr.  Manager  Stevejjs.  Mr.  Chief  Justice,  this  would  embarrass  the  managers 
among  themselves  very  much.  Would  it  not  do  to  aay  that  "  the  managers  and 
the  counsel  for  the  President  may  file  written  or  printed  arguments  between 
this  and  the  meeting  pf  the  court  to-morrow  V  That  would  disembarrass  us  of 
all  our  difficulties,  and  I  cannot  perceive  its  inconvenience. 

Mr.  Bayard.  Mr.  Chief  Justice,  I  move  to  lay  the  resolution  on  the  table, 
and  I  ask  for  the  yeas  and  nays. 

Mr.  Nelson  rose, 

Mr.  Bayard.  I  withdraw  the  motion, 

Mr.  Fes9exdk\.  Mr,  President,  I  ask  if  the  order  was  not  adopted. 

The  OHiEF  Justice.  It  has  not  been. 

Mr.  Fessenden.  I  understood  it  to  be  adopted. 

The  Chief  Justice.  It  has  not  yet  been  adopted.  An  amendment  waa 
adopted,  but  the  vote  has  not  been  taken  on  the  order  itself. 

Mr.  'Trumbull,  Mr.  President,  I  should  like  to  inquire  what  the  question 
before  the  Senate  is  prior  to  the  motion  to  lay  on  the  table  1 

The  Chief  Justice.  The  motion  to  lay  on  the  table  is  withdrawn. 

Mr.  Trumbull.  What  is  the  motion  pendingi 

The  Chief  Justice.  Tho  motion  pending  is  to  strike  out  the  word  "another" 
and  insert  the  word  "two." 

Mr.  Trumbull.  I  would  ask  the  unanimous  consent  of  the  Senate  to  appeal 
to  the  aenator  from  Oregon  to  withdraw  that  amendment.  The  counsel  do  not 
ask  it. 
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Mr.  CoEBETT.  Mr.  President,  as  the  order  ia  satisfactory  to  the  Preeident'a 
eoooBel  as  it  now  stands  wichont  the  amendment  I  withdraw  the  amendment. 

The  Chief  Justice.  The  question  ia  on  adopting  the  order.  The  clerk  will 
read  it  as  it  now  stands. 

The  chief  clerk  read  as  follows  : 

Ordered,  That  two  of  ttie  managera  on  tbe  jivl;  of  the  House  bu  permitted  to  file  their 
printed  or  written  arguments  before  the  adjournment  of  to-clay,  and  that  after  an  oral  open- 
ing by  a  manager  and  the  reply  of  one  of  the  President's  eoanael,  another  of  the  President's 
counsel  shall  hare  the  privilege  of  filing  a  written  or  of  muhing  an  oral  address,  to  be  fol- 
lowed by  tbe  closing  speech  of  one  of  the  President's  connsel  and  the  final  reply  by  a  man-  ' 
Rger  under  the  existing  rule. 

Mr.  COiWBSS.  I  ask  for  the  reading  again  of  the  first  part  of  the  order. 

The  chief  clerk  read  the  order. 

Mr.  CoNNESs.  That,  Mr.  President,  I  desire  to  stiggest 

The  Chief  Justice.  The  senator  from  California  can  speak  by  unaninions 
consent. 

Mr.  CoNNESS.  I  will  not  ask  consent,  nor  speak.  I  move,  at  the  instance  of 
one  of  the  managers,  to  amend  so  that  it  will  read  "before  to-moiTow  noon," 
that  that  length  of  time  be  given  to  file  either  written  or  printed  arguments,  as 
they  are  not  ready  to-day. 

Mr.  G-BiMES.  How  can  the  other  side  reply  to-morrow  ? 

Mr.  Hemjebson.  I  desire  to  offer  a  sabatitute. 

The  Chief  Justice.  The  first  question  ia  on  the  amendment  proposed  by 
the  senator  from  California,  [Mr.  Conness.] 

The  amendment  was  agreed  to. 

The  Chief  Justice.  The  question  now  is  on  the  substitute  proposed  by  tbe 
senator  from  Missouri,  [Mr.  Henderson.]     The  clerk  will  read  it. 

The  chief  clerk  read  as  follows  : 

Strike  out  all  after  the  word  "ordered,"  in  tho  original  proposition,  and  insert: 

That  all  the  managers  not  delivering  oral  aignoients  may  be  permitted  (o  Hie  written  arga- 
ments  at  any  time  before  the  24t!i  instant,  and  the  eonnsel  for  the  Piesldent  not  making  oral 
arguments  may  file  writleo  arguments  at  any  time  before  Tuesday,  the  ?8th  instant. 

Mr.  Henderson  called  for  the  yeas  and  nays  on  the  amendment,  and  they 
were  ordered. 

Mr.  Thayer.  I  move  to  lay  tbe  whoie  subject  on  the  table. 

Mr.  Sphahue  called  for  the  yeas  and  nays,  and  they  were  ordered ;  and 
being  taken,  resulted — yeas,  13;  nays,  37;  as  follows  : 

Yeas — Messrs.  Bo ckalew,  Conkling,  Diion,  Doolittle,  Edmunds,  Grimes,  Henderson, 
McCreery,  Norton,  Ross,  Sprague,  Thayer,  and  Williams — 13. 

Nays— Messrs.  Anthony,  Cameron,  Cattell,  Chandler,  Connsss,  Cocbott,  Cragin,  Davis, 
Drake,  Ferry,  Fessenden,  Fowier,  Frelinghuysen,  Harlan,  Hendricks,  Howard,  Howe, 
Johnson,  Morgan,  Morrill  of  Mmne,  Morrill  of  Vermont,  Morton,  Patterson  of  New  Hamp- 
shire, Patterson  of  Tennessee,  Pomeroy,  Ramsey,  Sanlsbury,  Sherman,  Stewart,  Sumner, 
Tipton,  Trumbull,  Van  Winkle,  Vickers,  'Willey,  Wilson,  and  Yatea— 37. 

HOT  VOTING — Messrs.  Daynrd,  Cole,  Hye,  and  Wade — 4. 

So  the  motion  to  lay  on  the  table  was  not  agreed  to. 

The  Chief  Justice.  The  question  is  on  the  amendment  proposed  by  the 
setuitor  from  Missouri  to  strike  out  all  after  the  word  "  ordered,"  and  to  insert 
what  will  be  read  by  the  Secretary. 

Mr,  Henderson.  Before  it  iaread  I  desire  to  modify  it  so  as  to  make  it  read 
«  Monday,  the  S7th,"  instead  of  "Tuesday,  the  28th." 

The  Chief  Justice.  The  Secretary  will  read  the  amendment,  as  modified. 

The  chief  clerk  read  as  follows : 

Strike  ont  all  aft«r  the  word  '  '■  ordered,"  and  insert : 

That  all  the  managers  not  delivering  oral  aygnoients  may  be  permitted  to  file  written  argu- 
ments at  any  time  before  the  34th  instant,  and  the  counsel  for  the  President  not  making  oral 
orgtAaenfa  may  file  written  argnments  at  any  lime  before  Monday,  the  '^h  instant. 

Mr;  Henderson.  I  will  say  "before  11  o'clock  on  Monday,  the  27th  insUnt," 
BO  that  tbey  will  be  in  at  the  time  of  meeting. 
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Mr.  DoOLTTTLE.  Mr,  Chief  Juatice,  I  desire  to  inquire  of  the  Chief  Justice 
whether  under  that  rule  all  the  managers  would  not  be  permitted  to  deliver  oral 
arguments  ? 

Mr.  He.mdebson,  It  does  not  change  the  present  rule. 

The  Chief  Justice.  The  Secretary  will  read  the  order  proposed. 

Mr,  EvARTS.  Mr,  Chief  Justice  and  Senators,  aa  we  understand  the  order  now 
proposed,  it  would  not  enlarge  the  privilege  of  the  President's  counsel  in  address- 
ing the  court.  Any  liberality  that  should  heahown  by  the  Senate,  so  far  aait 
could  be  availed  of  by  the  President's  counsel,  under  the  peculiar  circumstancea 
in  which  they  are  placed,  would  probably  need  to  include  an  opportunity  on 
their  part  to  make  oral  nddressea. 

Mr.  Nelson.  Mr,  Chief  Justice  and  Senators,  I  have  felt,  and  still  feel,  aa 
almost  irresistible  repugnance  to  saying  anything  to  the  Senate  upon  this  sub- 
ject. In  the  first  place,  in  the  view  which  1  entertained  of  the  Constitution  and 
laws  of  our  country,  I  regard  it  as  a  matter  of  right  in  the  President  of  the 
United  States  to  appear  by  counsel.  I  suppose,  following  the  analogies  of 
courts  of  justice,  that  the  Senate,  sitting  as  a  court,  have  the  light  to  regulate, 
the  number  of  counsel,  and  to  confine  it  within  reasonable  limits.  InnsmueU 
as  the  Senate  had  indicated,  by  a  rule  which  was  adopted  before  the  commence- 
ment of  the  trial,  the  number  of  persons  who  were  to  address  the  Senate  in  the 
progreaa  of  the  trial,  I  felt  reluctant  to  ask  that  any  alteration  of  that  rule-should 
be  made  in  behalf  of  the  President's  counsel,  for  the  very  simple  reason  that  it 
has  never  been  to  me  a  source  of  satisfaction  to  attempt  to  address  an  unwilling 
audience,  and  much  less  would  it  be  a  source  of  gratification  for  me  to  attempt 
to  address  the  Senate  when  they  had  indicated  by  a  rule  that  they  were  unwill- 
ing to  hear  further  argument.  On  a  former  occaaion  I  stated  to  the  Senate  that, 
intending  on  our  part  faithfully  to  adhere  to  the  rule  which  yon  had  prescribed 
for  the  conduct  and  management  of  the  trial,  two  of  the  President's  (ounael  had 
determined  not  to  address  the  Senate  ;  that  three  others  of  the  Preaident'a  coun- 
sel had  aaaumed,  witli  our  consent,  the  manugement  and  direction  of  the  case, 
and  that  in  our  arrangement  it  was  left  to  them  to  make  the  ailment  before 
the  Senate.  As  an  application  was  made  on  the  side  of  the  managers  to  enlarge 
the  number,  I  thought  that  it  would  not  be  improper  on  our  part  to  ask  to  be 
permitted  to  appear  for  the  cause  and  to  argue  it.  Since  I  made  a  few  brief 
observations  to  the  Senate  the  other  day,  Mr.  Stanbery,  upon  whom  we  relied 
to  make  the  leading  argument  in  behalf  of  the  President,  uas  been  confined  by 
sickness.  It  is  uncertain  whether  be  will  be  able  to  address  the  Senate  at  all ; 
the  probabilities  at  present  are  that  he  will  not ;  and  even  if  he  should  make 
the  effort,  the  chances  are  that  he  will  be  unable  to  make  that  ai^ument  to  the 
Senate  which  he  had  intended  to  make. 

Under  these  circumstances,  I  desire  to  say  to  the  Senate  that  I  would  like  to 
be  permitted  to  addresa  the  Senate  in  behalf  of  the  President.  Indeed,  I  desire 
that  the  rule  shall  be  so  enlarged  as  to  give  all  the  President's  counsel  the  privi- 
lege of  addressing  the  Senate,  either  orally  or  in  writing,  as  we  may  find  con- 
venient to  do.  I  have  stated  that,  owing  to  the  circumstances  indicated,  we 
have  not  prepared  written  ai^uments;  and  it  is  too  late  now  for  the  two  counsel 
who  had  not  intended  to  addresa  the  Senate  to  make  sueh  preparation  ;  but  in 
the  progress  of  the  case  I  have  made  such  notes  and  memoranda  that  I  think  I 
could  argue  the  case  before  you  and  I  feel  constrained  by  a  sense  of  duty  to 
ask  the  Senate,  under  these  circam stances  to  allow  the  whole  of  the  counsel  to 
make  addresees. 

I  beg  leave  to  assure  yon,  senators  that  in  doing  this  I  am  not  animated,  as 
I  trust,  by  a  spirit  of  idle  vanity  md  by  the  desire  to  make  an  addrias  in  a 
great  cause  like  this.  I  have  lived  long  enough  in  the  world  to  know  ttst 
sometimes  we  can  make  more  by  our  silence  than  by  an  eSoit  to  make  a  public 
address,     I  am  satisfied  from  my  experience  that  great  risks  attend  such  an 


vedb,  Google 


10  IMPEACHMENT  OP   THE   PHESIUENT. 

effort,  especially  when  ■wb  attempt  to  address  tlie  Senate  or  any  other  assembly 
extemporaticouBly ;  and  were  I  to  consult  my  own  feelings  and  inclinations,  I 
would  not  make  this  I'cqweHt;  but,  imdei- the  peculiar  cireumstances  by  which 
we  are  surrounded,  if  the  Senate  are  willing  to  enlarge  the  rule,  I  choose  to 
take  the  ripk  and  to  take  my  chances  of  endeavoring  to  argue  the  cnae  before 
you,  8,nd  I  feel,  senators,  that,  tinder  existing  circumstances,  this  is  not  an 
unreasonable  request. 

I  may  say,  although  I  am  not  expressly  authorized  to  do  so,  that  I  am  satis- 
fied the  President  desires  that  his  cause  shall  be  argued  by  the  two  additional 
counsel  whom  he  has  provided  in  the  case,  besides  the  three  counsel  who  were 
heretofore  selected  for  that  purpose ;  and  I  trust  you  will  not  deny  us  this  right. 
I  trust  that  you  will  feel  at  liberty  to  extend  it  to  lill  the  counsel  in  the  case. 
If  we  choose  to  avail  ourselves  of  it  we  will  do  so.  I  have  no  sort  of  objection, 
so  far  as  I  am  concerned,  that  the  same  right  shall  be  extended  to  all  or  to  more 
than  an  equal  number  of  the  managers  on  the  other  side.  I  trust  that  the  reso- 
lution will  be  BO  shaped  as  to  embrace  all  the  counsel  who  are  engaged  in  the 
cause  in  behalf  of  the  Pi-esident.  I  do  not  know  that  under  these  circumstances 
I  shall  be  able  to  interest  the  Senate  at  all.  But  it  is  a  case  of  great  importance. 
On  the  trial  of  Judge  Chase,  six  of  the  managers  were  permitted  to  address  the 
Senate,  and  five  of  the  counsel  for  the  defendant  were  permitted  to  address  the 
Senate ;  and  in  a  great  case  like  this,  one  of  such  momentous  magnitude,  a  case 
in  which  the  whole  country  is  interested,  is  it  asking,  senators,  too  much  at  yonr 
hands,  that  yon  will  enable  us  to  present  hia  case  in  the  best  manner  that  we 
may  be  able  to  do  under  the  circumstances  by  which  we  are  surrounded  ? 

The  Chief  Ju.sticb.  The  question  is  on  the  amendment  proposed  by  the 
senator  from  Missouri,  (Mr.  Henderson.)  The  Secretary  will  read  the  original 
proposition  again,  and  also  the  amendment. 

The  Chief  Clerk-  The  original  order  is  as  follows : 

Ordrrei,  Tbat  two  of  the  managers  on  the  part  of  the  House  be  permitted  to  file  their 
printed  or  written  arguments  on  or  before  II  o'clock  to-morrow,  and  that  after  an  oral  open- 
ing by  a  manager  and  Ihe  reply  of  one  of  the  President's  counsel,  another  of  the  President's 
counsel  shall  have  the  privilege  of  6ila(r  a  written  or  making  an  oral  address,  to  lie  followed 
by  the  closing  speech  of  one  of  the  President's  couaBei  and  the  finalreply  of  a  manager  under 
the  eiistiug  rule.  ^ 

The  amendment  of  the  senator  from  Missouri  is  to  strike  out  all  after  the 
word  "  ordered"  and  insert: 

Tbat  all  the  managers  not  delivering  oral  argumeota  may  he  ponnitt«d  to  file  written  argti- 
raents  at  any  time  before  the  21th  itislant,  ond  the  counsel  for  the  PreBident  not  making  oral 
argameata  may  file  written  arguments  at  any  time  before  11  o'clock  of  Monday,  the  27lli 

Mr.  Howard.  Mr.  President,  I  rise  to  make  an  inquiry,  whether  the  proper 
coBBtruction  of  the  amendment  offered  by  the  honorable  senator  from  Missouri 
does  not  open  the  door  and  repeal  the  twenty-first  rule ;  in  short,  whether  it 
does  not  allow  all  the  counsel  on  the  part  of  the  accused  and  all  the  managers 
who  may  see  fit  to  make  oral  arguments  in  the  final  summing  up  i 

Mr.  CoNNESs.  To  make  that 

Mr.  Edmunds.  I  object  to  debate. 

Mr.  CoNNESS.  To  make  that  entirely  clear,  I  move  to  insert  the  words  "in 
accordance  with  the  twenty-first  rule." 

The  Chief  Justice.  "  Subject  to  the  twenty-first  rule." 

Mr.  CoN.\GSS,  Yea,  "  subject  to  the  twenty-first  rule." 

Mr.  Hende«son.  I  accept  the  modification.     That  ia  what  it  means  now. 

The  Chief  Justice,  The  Secretary  will  read  the  substitute  as  modified. 

The  chief  clerk  read  as  follows  : 

Otdered,  That  all  the  managera  not  delivering  wa!  argiimeuls  may  be  permitted  to  Gle 
written  argumonts  at  any  time  before  the  24th  instant,  and  the  counsel  for  the  President  not 
making  oral  arguments  may  file  written  argunients  at  any  time  after  11  o'clock  of  Menday, 
the  27th  ioBtonl,  subject,  however,  to  the  twenty-fSrsl  rule. 
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Mr  CoNNESS.  1  wish  to  insert  ttat  language  at  the  beginning  after  the  word 
"  that,"  KO  that  it  will  read  "  that,  subject  to  the  t went y -tire t  lule  "  so  and  so 
shall  be  done. 

Mr.  Henderson.  I  suggest,  after  the  words  "oral  arguments,"  to  insert, 
"  except  the  two  managers  delivering  oral  arguments  under  the  twenty-first  rule." 

The  Chief  Justice.  The  Chief  Justice  will  suggest  to  the  senator  ftom  Mis- 
souri that  his  object  will  be  attained  by  accepting  the  amendment  proposed  by  the 
senator  from  California,  inserting  the  words  "  subject  to  the  twenty-first  rule." 

Mr.  CoNNESS.  I  ask  if  it  was  my  privilege  to  offer  itas  an  amendment.  I  do 
not  know  why  it  was  not  accepted. 

The  CHrBP  Justice.  The  Chief  Justice  nnderstood  it  to  be  accepted. 

Mr.  CoXNBSs.  I  suggest  to  the  Secretary  to  write  it. 

The  Chief  Justice.  It  was  written  and  was  accepted,  as  the  Chief  Justice 
undei'Stood,  and  then  after  it  was  accepted  the  senator  from  Missouri  proceeded 
still  further  to  modify  his  amendment. 

Mr.  CoNXBSS.  I  ask  the  Secretary  to  read  it  again  as  I  moved  it. 

The  chief  clerk  read  aa  follows  : 

Ordered,  TLnt,  autjectto  tho  twenty-firflt  rule,  all  tha  managers  not  delivering  oml  argu- 
ments Diay  be  permitted  to  Hie  wiittea  argumeuta  at  any  time  before  the  24lli  instant,  and  the 
ruunael  for  the  President  not  rndking  oral  tu'gumenta  may  file  written  argamente  at  any  time 
before  II  o'clock  of  Monday,  the  2Tth  instant. 

The  Chief  Justice,  The  senator  from  California  moves  to  amend  the  amend- 
ment proposed  by  the  senator  from  Missouri  by  inserting  after  the  word  "  that" 
the  words  "subject  to  the  twenty-first  rule." 

The  amendment  to  the  amendment  was  agreed  to. 

Mr.  TrumbuiX.  Is  an  amendment  still  in  order  ? 

The  Chief  Justice.  It  is. 

Mr.  Tbumbull.  I  move  to  strike  out  ail  after  the  word  "  that"  and  insert 
what  I  send  to  the  Chair, 

The  Chiep  Clerk.  It  is  proposed  to  amend  the  amendment  by  striking  out  all 
after  the  woi  d  "  that"  and  inserting  : 

Aa  many  of  the  managera  and  of  the  counsel  for  the  Preeident  aa  desire  to  do  so  be  pcr- 
milled  to  file  arguments  or  to  a^diesa  the  Senate  orally. 

Mr.  Edmunds,  Mr.  Stewart,  and  others  called  for  the  yeas  and  nays,  and 
they  were  ordered, 

Mr.  CoBBKTT.  I  call  for  the  reading  again. 

The  Chief  Justice.  The  clerk  will  report  tUe  order,  the  amendment  pro- 
posed, and  the  proposed  amendment  to  the  amendment. 

The  Chief  Clbek.  The  order  originally  proposed  is  as  follows : 

Ordered,  That  two  of  the  mftoageta  on  the  part  of  the  Hoaao  be  permitted  to  file  their 
printed  or  written  aiguments  on  or  before  11  o'clock  to-morrow  ;  anil  that  after  an  oral  open- 
ing by  a  maaager  and  the  reply  of  one  of  the  President's  counsel,  another  of  the  Preaideut's 
counsel  ahall  have  IheprivilegeoffHiug  a  written  or  of  mnking  an  oral  address,  to  be  followed 
by  the  dosing  speecb  of  one  of  the  President's  counsel  and  the  final  reply  of  a  manager 
uQder  the  existing  rule. 

The  senator  from  Missouri  (Mr.  Henderson)  proposes  to  amend  that  by  striking 
out  all  after  the  word  "  Ordered  "  and  inserting  : 

That,  subject  to  the  twenty-lirst  rale,  all  the  managers  not  delivering  oral  arguments  mny 
be  permitted  to  file  written  arguments  at  any  time  before  the  24th  instant,  and  the  counsel 
for  the  President  not  making  oral  argumeais  may  file  written  argumenls  at  any  time  before 
11  o'clock  of  Monday,  the  27th  instant. 

The  senator  from  Illinois  (Mr,  Trumbull)  proposes  to  amend  the  amendment 
by  striking  out  all  after  the  word  "  that "  and  inserting : 

As  many  of  the  managers  and  of  (he  counsel  for  tho  President  as  desire  to  do  so  be  per- 
mitted to  file  argnmenta  or  to  address  the  Senate  orally. 

Tlie  Chief  Justice.  The  question  is  on  the  amendment  pi-oposed  by  the 
senator  from  Illinois  to  the  amendment  of  the  senator  from  Missouri. 
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The  question  being  taken  by  yeas  and  naye,  teaulted — yeas,  29 ;  nays,  20  ;  aa 
•  follows ; 

Yeas— Mesals.  Antheny,  Biickalew,  Cotikling,  Craeio,  DftviB,  Doolittlo,  Edmunds,  Ferry, 
Feasenden,  Fowler,  Grimes,  Henderson,  Hendricks,  Johnson,  McCreery,  Morrill  of  Maine, 
Norton,  PatlersOD  of  New  HampsLire,  Patterson  ofTennossGe,  Ramsay,  SnHlabury,  Sherman, 
Spn^ne,  Tipton,  Trumbull,  Tun  Winkle,  Vickers,  Willey,  and  Yatea— 29. 

Bays — Messrs.  Cameron,  Catlell,  Chandler,  Conness,  Corbotl,  Dixon,  Drafts,  Freling- 
huysen,  Harlan,  Howaid,  Howe,  Morgan,  Morrill  of  Vermont,  Morton,  Pomeroy,  Koss, 
SlcwarC,  Sumner,  Thayer,  and  Williams— 20. 

Not  voting — Messrs.  Bayard,  Cole,  Nye,  Wade,  and  Wilson — 5, 

So  the  amendment  to  the  amendment  tras  agreed  to. 

The  CiiiEF  Justice.  The  question  recurs  on  the  amendment  as  amended, 

Mr,  BucKALEW.  I  move  to  amend  further  by  adding  at  the  end  of  the  amend- 
ment the  following  words : 

But  llie  conclusion  of  the  oral  arg^imfent  ehaJ)  be  by  one  manager,  as  provided  in  the 
twenty -first  rule. 

Mr.  Trumbull.  That  would  be  bo  necessarily. 

The  amendment  to  the  amendment  was  agreed  to. 

The  Chikf  JtsTicn.  The  (juestion  recurs  on  t 
from  MiBBouri,  [Mr.  Henderson,]  as  amended  on  1 
Illinois,  [Mr.  TrnmbuU-i 

Mr.  Cambhon.  I  me  to  inquire  whether  a  substitute  would  be  in  order  now. 

The  Chief  Jcstjcb.  An  amendment  to  either  proposition  will  be  in  order. 
Doe8_^the  senator  from  Pennsylvania  propose  to  offer  an  amendment  ? 

Mr^  Cameron.  Yes,  sir,  by  way  of  substitute. 

The  Chief  Justick.  It  will  be  in  order  to  move  a  substitute  to  strike  out  all 
after  the  word  "that"  in  the  amendment. 

Mr.  Cameron.  I  send  my  amendment  to  the  Chair. 

The  Chief  Clerk.  It  is  proposed  to  strike  out  all  after  the  word  "  that  "-  in 
the  amendment  as  amended  and  to  insert: 

All  the  managers  and  all  the  coausel  for  the  President  be  permitted  lo  file  written  or  printed 
arguments  by  11  o'clock  to-morrow. 

Mr.  Edmunds.  Mr,  President,  I  wish  to  inquire  whether  that  is  offered  as  a 
Babstitute  for  the  original  proposition  or  for  the  amendment. 

The  Chief  Jl'.sticg,  i'or  the  amendment. 

Mr.  Edmunds,  Then  1  rise  to  a  point  of  order,  that  it  is  not  in  order  on 
account  of  our  baring  voted  that  the  amendment  should  stand  as  it  is. 

The  Chief  Jostice.  The  Chief  Justice  is  of  opinion  that  it  is  in  order  as  an 
amendment.  The  question  is  on  the  amendment  proposed  by  the  senator  from 
.Pennsylvania,  [Mr.  Cameron,]  to  strike  out  all  after  the  word  "  that "  in  the 
amendment  as  amended,  and  insert  what  has  been  read. 

Mr.  HowB,  I  move  to  lay  the  order  and  the  amendment  on  the  table. 

The  motion  was  not  agi'eed  to. 

The  Chief  Jvstice.  The  question  recurs  on  the  amendment  proposed  by  the 
senator  from  Pennsylvania,  [Mr  Cameron.] 

The  amendment  was  rejected. 

The  Chief  Jitstioe.  The  question  recurs  on  the  amendment  of  the  senator 
from  Missouri  as  amended  on  the  motion  of  the  senator  from  Illinois. 

Mr.  Yates.  I  move  io  strike  out  all  after  the  word  "that"  and  insert  the  fol- 
lowing. 

The  Chief  Justice.  The  Secretary  will  read  the  amendment  proposed  by 
the  senator  from  Illinois,  [Mr.  Yates.] 

The  chief  clerk  read  the  amendment,  which  was  to  strike  out  all  after  the 
word  "  that ''  and  to  insert : 

Four  of  the  managere  and  four  of  the  counsel  for  Ihe  respondent  be  permitted  lo  make 
priulBd  or  written  or  oral  arguments,  the  managers  lo  have  the  opening  and  closing, 

Mr,  Yates  called  for  the  yeas  and  naya,  and  they  were  ordered. 
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Mr.  Johnson.  I  move  to  amend  by  inserting  at  the  close  "subject  to  the 
limitation  in  the  21st  nile,"  as  to  the  closing  of  the  case,  because  otherwise  all 
the  managers  might  close. 

The  Chief  Justice.  The  amendment  is  not  in  order,  anless  it  is  aceepted  by 
the  senator  from  Illinoia.  The  senator  from  Maryland  proposes  to  add  v snb- 
iect  tfl  the  limitation  in  the  21st  rule."  Does  the  senator  from  Illinois  accept  the 
amendment! 

Mr,  Yatks.  Yes,  sir. 

Mr.  Anthony.  I  ask  unanimous  consent  to  make  an  inquiry.  Does  not  this 
order  allow  all  four  of  the  managers  to  reply  after  all  four  of  the  President's 
counsel  have  spoken  1 

Mr.  Johnson.  Not  aa  it  ia  now  amended. 

The  Chikf  Justice.  The  Chief  Justice  thinks  it  doea  not.  The  Secre- 
tary will  read  the  amendment  as  it  now  stands. 

The  Chief  Olerk.  It  is  proposed  to  amend  the  amendment  by  striking  out 
all  after  the  word  "that"  and  inserting. 

Four  of  tlie  Ttianagi^rs  mid  four  of  the  coiius«l  fur  the  reepoodent  be  permitted  Ui  malie  prinl«d 
or  written  or  oral  aignmente,  tlie  msJiageTs  to  Lavu  tlio  openiog'  and  closing,  subject  to  the 
limitation  of  tbe  Slst  rule. 

Mr.  Grimes.  I  call  for  the  reading  of  the  21st  rule. 

The  Chief  Justice.  The  Secretary  will  read  the  Slst  rule. 

The  chief  clerk  read  as  follows  : 

XXI.  Tie  case  on  each  side  shall  be  opened  hj  one  person.  The  final  argument  on  tbe 
merits  may  be  made  bj  two  persons  on  each  side,  (unless  otherwise  ordered  hy  the  Senate 
upon  application  for  that  parpose,)  and  tbe  argument  shall  be  opened  and  closed  on  tbe  part 
ot  the  House  of  Bepresentativea. 

The  Chief  Justice.  The  question  ia  on  tbe  amendment  proposed  by  the 
senator  from  Illinois  [Mr.  Yates]  to  the  amendment  as  amended  proposed  by.the 
senator  from  Missouri,  [Mr.  Henderson.]  Upon  this  question  the  yeas  and  nays 
have  been  ordered. 

The  question  being  taken  h^  yeas  and  nays,  resulted — yeas,  18 ;  nays,  31 ;  as 
follows  : 

Teas — Messrs.  Buckalew,  Ccnkling,  Corbett,  Cragin,  Davis,  Doolittle,  Fowler,  Hendricks, 
Howard,  McCreerj,  Morgan,  Morton,  Norton,  Saulsburj,  Sprsgue,  Van  Winkle,  Vickers, 
and  Yates— 18. 

Havs— Messrs.  Anthony,  Bayard,  Cameron,  Cftttell,  Chandler,  Dixon,  Dmke,  Edmunds, 
Ferry,  Feaeenden,  FrellngbuyseD,  Grimes,  Harlan,  Henderson,  Howe,  Johnson,  Morrill  of 
Maine,  Morrill  of  Vennont,  Patterson  of  Tennessee,  Pomoroy,  Kamsey,  Koss,  Sherman, 
Stewart,  Sumner,  Thayer,  Tipton,  Trumbull,  Wiiley,  Williams,  and  WilBon-^l. 

Not  votibg — Messrs,  Cole,  Conness,  Nye,  Patterson  of  New  Hamphire,  and  Wade— 5. 

So  the  amendment  to  the  amendment  was  rejected. 

The  Chief  Justice.  The  question  recurs  on  the  amendment  as  amended. 

Mr.  Frelinghuyse\.  Isbouldlike  to  hear  the  original  proposition,  as  moved,  _ 
I  believe,  by  the  senator  from  California,  read. 

Mr.  Hendricks.  Mr.  President,  I  move  to  postpone  the  further  consideration 
of  this  subject  until  the  close  of  tbe  Brat  argument  on  the  part  of  the  managers. 
I  think  that  argument  ought  to  proceed. 

The  motion  was  not  agreed  to ;  there  being,  on  a  division — ayes,  19 ;  noes,  22. 

The  Chief  Justice.  The  question  recurs  on  the  amendment  of  the  senator 
from  Missouri  [Mr.  Henderson]  as  amended  on  motion  of  the  senator  from 
Illinois  [Mr.  Tnimbuil]  to  the  original  proposition  made  by  the  senator  from 
Maryland,  [Mr.  Vickers.]  Both  the  original  order  and  tie  proposed  amend- 
ment will  be  read. 

The  Chief  CipEBK.  The  original  order  is  as  follows: 

Ordered,  That  two  of  the  managers  on  the  part  of  tbe  Houae  be  permitted  to  file  their 
printed  or  written  arguments  on  or  before  II  o'clock  to-morrow,  and  that  after  on  oral  opeB- 
"igbyaman^erana  the  replyof  one  of  the  President's  counsel,  ansther  of  the  President's 
counsel  shnJl  have  the  privilege  of  filing  a  written  or  of  making  an  oral  address,  to  be 
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followed  by  tbe  closinsf  epeech  of  one  of  the  President's  counsel  and  the  Snal  reply  of  a 
manager  under  IJie  existing  rule. 

The  amendment  as  ameodedpropOBeB  to  strikeout  all  after  the  word  "Ordered," 
and  to  insert: 

That  as  many  of  the  monngere  and  of  the  cuuiuel  fen*  tlie  President  as  desire  to  do  so  be. 
permitted  to  file  orgutneiits  or  to  address  the  Senate  orallji  but  tho  conclusion  of  the  oral 
argument  shall  be  by  one  mannger,  as  provided  in  the  Slst  rule 

The  Chief  Jiisticb  put  the  question  on  the  amendment  as  amended,  and 
declared  htmaelf  at  a  losB  to  decide  the  result. 

Mr.  Howard  called  for  the  yeaa  and  nays,  and  they  were  ordered ;  and 
being  taken,  resulted — yean,  28;  nays,  32;  as  follows  : 

Teas — Messrs.  Anlhony,  Conkling',  Cragin,  Davis,  Dixon,  Doolittle,  Edmnnds,  Ferry, 
Pessenden,  Fowler,  Griuiea,  Henderson,  Hendricks,  Jcbnson,  McCreery,  Morrill  of  Maine, 
Morton,  Norton,  Patterson  of  Tennesei*,  Saulsbury,  Shciman,  Sprague,  Tipton,  Trumbull, 
Van  Winkle,  Vickera,  Wiliey,  and  Yates— 28. 

Kitvs — Messrs.  Bayard,  Uackalew,  Cameron,  Cattell,  Cbandler,  Corbett,  Drake,  Freling- 
huyaen,  Harlan,  Howaid,  Howe,  Morgan,  Morrill  Oi  Vermont,  Patterson  of  Kew  Hampshire, 
Pomeroy,  Ramsey,  Ross,  Stewart,  Sumner,  Thayer,  Williams,  and  Wilson — 22. 
KoT  yoTlNO— Messrs.  Cole,  Conness,  Hye,  and  Wade — 4.  ^ 

So  the  amendment  as  amended  was  agreed  to. 

The  Chief  Justic^e.  "The  question  recure  on  the  order  as  amended. 

Mr,  Edmund.s.  I  ask  for  the  yeas  and  nays  oa  that  question. 

The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted — yeas,  28 ;  nays, 
22 :  as  follows  ; 

Yeas — Messrs.  Anthony,  Cragin,  Daris,  Doolittle,  Feny,  Fesaenden,  Fowler,  Grimes, 
-  Henderson,  Hendricks,  Johnson.  McCreery,  Morguii,  Moirill  of  Maine,  Morton,  Narlon, 
Pftlterson  of  Tennessee,  Ramsey,  Saulsbury,  Sherman,  Sumner,  Tipton,  Trumbull,  Van 
Winkle,  Vickers,  ■Willey,  Wilson,  and  Yates— 28. 

Hays.— Messrs.  Bayard,  Buckalew,  Cameron,  Cattell,  Chandler,  Conkling',  Corbett,Dixon, 
Drake,  Edmunds,  Frelinghuysen,  Harlan,  Howard,  Howe,  Monlll  of  Vermont,  Patterson  ot 
Hew  Hampshire,  Pomeroy,  Ross,  Spragne,  Stewart,  Thayer,  and  Williams— "22, 

Hot  voTiSG. — Messrs.  Cole,  Conness,  Nye,  and  Wade. — 4. 

So  it  was 

Ordered,  That  as  many  of  the  managers  as  desire  to  do  so  be  permitted  to  file  arguments 
or  to  address  the  Senate  orally ;  but  the  conclusion  of  the  oral  argument  shall  be  by  one 
manager,  as  proyided  in  the  twenty-first  rule. 

The  Chief  Justice.  Gentlemen  managers  on  the  part  of  the  House  of  Hep- 
resentatives,  you  will  please  to  proceed  with  the  argument. 

Hon.  John  A.  Logan,  one  of  the  managers  of  the  impeachment  on  the  part 
of  the  HouBeofEepresentatives,  thereupon,  under  the  order  ji^t  adopted  by  tbe 
Senate,  filed  tbe  following  argument  : 

Mr.  President  and  Senators: 

Wben  one  in  public  life  is  suddenly  called  to  the  discharge  of  a  novel  and 
Important  public  duty,  whose  consequences  will  be  great,  and  whose  effects  will 
be  historical,  he  must  betray  an  inordinate  self-esteem,  and  an  unpardonable  lack 
of  modesty,  if  be  did  not  at  the  outset  acknowledge  his  diffidence,  and  solicit 


And,  sirs,  more  than  any  other  man  do  I  feel  that  it  becomes  me  to  invoke 
tbe  charity  and  to  ask  the  leniency  of  this  honorable  tribmial.  For  surely, 
never  since  tije  foundation  of  tbis  government,  has  there  been  cast  upon  any  of 
its  servants  a  duty  so  high  and  important  in  its  nature,  so  unusual  and  unex- 
pected in  its  character,  and  so  full  of  good  or  ill  in  its  consequences,  as  the  duty 
with  which  the  managers  on  behalf  of  the  people  now  fiod  themselves  charged, 
and  one  part  of  which  1  now  reluctantly  find  myself  called  upon  to  perform.  I 
sball  be  sustained  throughout  my  effort  by  the  consciousness  that  the  cause  I  in 
part  represent  is  too  great  to  be  weakened  by  my  weakness,  and  by  the  siucere 
Lope  that,  however  feeble  may  be  my  efforts,  and  however  apparent  may  be  my 
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imperfectioBB,  I  slmll  not  be  accused  of  a  want  of  fairneBS,  or  fouud  lacking  in 
concession  and  candor. 

I  wish  to  assure  you,  senators — I  wish  moat  earnestly  and  sincerely  to  assure 
the  learoed  and  honorable  counsel  for  the  defence,  that  we  speak  not  only  for  our- 
selves bat  for  the  great  body  of  the  people  when  we  say  that  we  regret  this  occa- 
sion, and  we  regret  the  necessity  which  has  devolved  this  duty  upon  as.  Hereto- 
fore, sirs,  it  has  been  the  pride  of  every  American  to  point  to  the  chief  magistrate 
of  his  nation.  It  has  been  his  boast  that  to  that  great  ofBce  have  always  been 
brought  the  moat  pre-eminent  purity,  the  most  undoubted  integrity,  and  the 
most  unquestioned  loyalty  which  the  country  could  produce.  However  fierce 
might  be  the  strife  of  paity;  however  clamorous  might  be  the  ciy  of  politics; 
however  desperate  might  be  the  struggles  of  leaders  and  of  factions,  it  baa 
always  been  felt  that  the  President  of  the  United  States  was  an  adnuuistrator 
of  the  law  in  all  its  force  and  example,  and  would  be  a  promoter  of  the  welfare 
of  his  country  in  all  its  perils  and  adversities.  Such  have  been  the  hoi.es  and 
such  has  been  the  i-eliance  of  the  people  at  lai-ge  ;  and  in  consequence,  the  chief 
executive  chair  has  come  to  assume  in  the  hearts  of  Americans  a  form  so  sacred 
and  a  name  so  spotless  that  nothing  impure  could  attach  to  the  one,  and  nothing 
dishonorable  could  taint  the  other.  To  do  aught,  or  to  say  aught  which  will 
disturb  this  cherished  feeling,  will  be  to  destroy  one  of  the  dearest  impressions 
to  which  our  people  cling. 

And  yet,  sirs,  tliis  is  our  duty  to-day.  We  are  here  to  show  that  President 
Johnson,  the  man  whom  this  country  once  honored,  is  unfitted  for  his  place.  We 
are  here  to  show  that  in  his  person  he  has  violated  the  honor  and  sanctity  of  his 
office.  We  are  here  to  show  that  he  usurped  the  power  of  hie  position  and 
the  emoluments  of  bis  patronage.  We  are  here  to  show  that  be  has  not  only 
wilfully  violated  the  law,  bat  has  maliciously  commanded  its  infringement. 
We  are  here  to  show  that  he  has  deliberately  done  those  things  which  he 
ought  not  to  have  done,  and  that  be  has  criminaUy  left  undone  those  things 
which  he  ought  to  have  done. 

He  has  beti'ayed  his  countrymen,  that  he  might  perpetuate  bia  power,  aod 
has  sacrificed  their  interests,  that  he  might  swell  his  authority.  He  has  mada 
the  good  of  the  people  subordinate  to  his  ambition,  and  the  harmony  of  the 
community  second  to  his  desires.  He  has  stood  iu  the  way  which  would  have 
led  the  dismembered  States  back  to  prosperity  and  peace,  and  has  instigated 
them  to  the  path  which  led  to  discord  and  to  strife.  He  has  obstructed  acts 
which  were  intended  to  heal,  and  has  counselled  the  course  which  was  in- 
teiided  to  separate.  The  difierences  which  he  might  have  reconciled  by  hia 
voice,  he  has  stimulated  by  his  example.  The  questions  which  might  have 
been  amicably  settled  by  his  acquiescence,  have  been  aggravated  by  hia  inso- 
lence ;  and  in  all  those  instances  whereof  in  our  articles  we  complain,  1  ' 
made  his  prerogatives  a  burden  to  the  commonwealth,  instead  of  a  ' ' 
his  conatitnentB. 

And  it  is  not  alone  that  in  his  public  course  he  has  been  shameless  and  guilty, 
but  that  his  private  conduct  has  been  incendiary  and  malignant.  It  is  not  only 
that  he  has  notoriously  broken  the  law,  but  that  he  has  criminally  scoffed  at  the 
framers  of  the  law.  By  public  hai-angue  and  by  political  arts  he  has  sought  to 
cast  odium  upon  Congress  and  to  insure  credit  for  himself;  and  thus,  in  a  gov- 
ernment where  equal  respect  and  dignity  should  be  observed  in  reference  to 
the  power  and  authority  conferred  upon  each  of  its  several  departments,  he 
bas  attempted  to  subvert  their  just  proportions  and  to  arrogate  to  himself 
their  respective  jurisdictions.  It  ia  for  these  things,  aenatora,  that  to-day  he 
stands  impeached ;  and  it  is  because  of  these  that  the  people  have  bid  ua  prose- 
cute. That  we  regret  it,  I  have  said  ;  that  tbey  regret  it,  I  repeat ;  and  though 
it  tears  away  the  beautiful  belief  with  which,  like  a  drapery,  they  had  invested 
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theaJtar,  yet  they  ffiel  that  the  time  has  come  when  they  must  expose  and  expel 
the  BacriligiouB  priest,  in  order  Id  protect  and  preserve  the  purity  of  the  temple 
Yes,  senators,  Andrew  Johnson,  President  of  the  United  States,  now  stands 
arraigned  at  this  bar  to  answer  to  the  high  crimes  and  misdemeanors  which  an 
indignant  and  outraged  people  have  at  length  alleged  against  him.  Thia  trial 
has  given  ns  many  suriwises,  but  no  one  fact  lias  given  us  more  surprise  than 
the  tone  of  complaint,  which,  by  bis  counsel,  he  has  assumed.  Of  what  shonld 
he  complain?  Did  he  think  that  he  could  proceed  in  his  unwarrantable  course 
forever  with  impunity  ?  Bid  he  suppose  that  he  eonid  break  down  every  rule 
and  snfeguard  in  the  land,  and  that  none  should  say  him  nay  !  Did  be  believe 
that  because  ihe  people  were  for  a  time  stricken  into  silence  by  the  audacity 
of  his  acts,  they  wonld  suffer  in  sadness  and  continne  to  be  dumb?  Did 
he  not  know  that  they  were  jealous  of  their  liberties  and  rights,  and  in  the  end 
wonld  pnnieb  him  wheal  tempted  to  tamper  with  either;  and  now  that  they  are  vis- 
iting upon  him  the  inevitable  result  of  his  misdeeds,  isit  of  this  that  he  complains  ? 
Pe  should  rather  give  them  thanks  that  they  have  spared  him  so  long,  and  be 
gffttefiil  that  their  magnanimity  has  preserved  him  to  this  hour.  Is  it  of  the  arti- 
cles alleged  against  him  that  he  complains  ?  Sirs,  the  people  have  selected  the 
latest  but  not  the  greatest  instance  of  his  dereliction.  They  hesitated,  in  the  first 
instance,  to  think  that  the  actions  which  they  knew  were  insidious  were  intended 
to  be  revolutionary.  They  prefen'ed  to  attribute  to  the  frailty  of  his  mind  what 
they  should  have  ascribed  to  the  duplicity  of  his  heart ;  and  when,  day  after  day, 
the  evidences  of  his  falsehood  became  stronger  and  stmnger ;  when  month  after 
month  the  baseness  of  his  purpose  became  more  and  more  palpable,  and  when  ses- 
sion after  session  the  proof  of  his  desertion  became  more  and  more  convincing. 
Still  they  hesitated,  until  further  hesitation  as  to  him  would  have  been  certain 
destruction  to  them,  and  they  presented  through  us,  not  his  most  flagrant 
offences,  bnt  only  his  last  offendinga.  Should  he  complain  that  they  denounce 
for  the  lesser,'' when  he  is  equally  guilty  of  the  greater  crimes  ?  lait  of  this  tri- 
hunalthat  he  complains  ?  You,  Mr.  President,  preside,  and  most  worthily  pre- 
side, over  the  Supreme  Court,  which  is  the  court  of  last  resort  in  all  thia  land.  To 
you  and  your  associates  isleftthcfinalarbitramentofthemost  grave  and  important 
controversies  which  concern  our  people.  By  your  education  and  habit  you  are 
fitted  to  pass  upon  serious  issues.  You  are  raised  by  your  jurisdiction  above  the 
ordinaryp.issionsand  prejudices  of  the  lesser  courts;  and  this  of  itself  is  a  guaranty 
of  your  impartiality  in  a  foram  like  this.  And  yon,  senators,  by  the  theory  and 
structure  of  our  govemment  are  constituted  its  most  select  and  responsible  legisla- 
tors. By  the  an-angement  and  disposition  of  the  functions  of  our  federal  powers, 
you  occupy  a  sphere  the  exact  parallel  to  which  is  found  in  no  other  government  of 
the  world.  You  are  of  the  President;  and  yet  so  far  separated  from  farm  that  you 
are  beyond  his  flatteries  and  above  his  threats,  You  are  of  the  people ;  and  yet 
so  far  removed  from  them  that  you  are  not  affected  by  their  local  excitements, 
you  are  not  swayed  by  their  passions  nor  influenced  by  their  tamnlts.  When  the 
Constitution  fixed  the  age  of  eligibility  to  the  Senate,  it  was  that  your  minds 
should  be  matured  and  that  your  judgments  should  be  ripened ;  it  was  that  you 
should  have  come  to  that  period  when  reason  is  not  obscured  by  passion,  and 
wisdom  is  gathered  of  experience.  To  such  an  august  body  have  the  people 
committed  their  grievances  ;  and  of  this  he  certainly  should  not  complain.  Does 
he  complain  of  us  ?  Sirs,  it  may  be  that  he  does ;  but  yet  I  feel  that  he  should 
not.  What  we  have  done,  we  have  done  promptly,  but  none  the  less  reluctantly. 
We  felt,  as  citizens,  the  irresistible  conviction  thst  this  man  was  false  to  every 
citisen ;  and  we  felt,  as  managers,  that  we  did  not  dare  to  jeopardize,  by  un- 
seemly delay  or  fatal  favors,  the  safety  of  a  nation.     We  thought 

•'If  it  were  done,  when  'tis  done,  then  'twere  well  it  were  done  quickly." 
There  had  been  too  much  dallying  with  treason  ah-eady.    If  but  a  few  short 
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years  ago  traitore  had  been  quickly  eeiEed  aod  speedily  punislied,  there  would 
never  have  been  a  ehot  -fired  in  rebellion.  If  plottere  had  been  made  to  feel  tlie 
early  grip**  of  the  law,  there  never  would  have  been  a,  resort  t»  arniB.  Wheo  we 
looked  back  and  recalled  the  memories  of  our  battle-fields — when  we  saw  the 
carnage  nmid  the  slain,  the  unutterable  woe  of  the  wounded — when  we 
remembered  (he  ahriek  of  the  widow,  and  the  eob  of  the  orphan — when 
we  reflected  on  the  devastation  of  our  land,  and  the  burdens  now  on  our 
people — when  we  turned  us  about  and  saw  in  every  direction  the  miseries  and 
the  mischiefs  which  follow  every  war,  no  matter  how  just,  and  when  we  reminded 
ourselves  that  all  this  would  not  have  been,  had  treason  heeu  executed  for  its 
overt  acts  before  yet  its  hands  were  red;  and  when  we  felt,  as  we  do  all  feel, 
that  t«  delay  might  bring  all  this  and  more  again  upon  us,  we  could  not  and  did 
not  pause.  We  urged  this  trial  at  "  railroad  speed."  In  view  of  such  results, 
self- preservation  would  have  dictated  that  we  should  ask  fia"  "  lightning  speed." 
Ought  he  to  complain  1  If  he  is  guilty,  then  there  is  no  speed  too  great  for 
hie  deserts.  If  he  is  inuocent,  there  is  none  too  great  fi>r  his  deliverance.  It 
is  the  fact,  then,  that  we  have  desired  to  advance  this  case  with  all  possible 
speed ;  but  it  is  not  the  fact  that  we  have  advanced  with  all  possible  rigor.  We 
only  desired  to  be  just ;  we  did  not  wish  to  be  severe.  If  we  had  been  actu- 
ated by  any  spirit  other  than  a  sense  of  our  high  duty,  we  might  have 
given  the  President  cause  to  complain.  We  might  have  asked,  and  afiked  it  in  the 
strength  of  authority,  too,  that  pending  the  trial  he  should  have  been  placed 
under  arrest,  or  at  least  suspended  from  his  office.  The  Ea^^lish  practice 
would  have  sanctioned  this.  May,  in  his  treatise  on  the  law,  privilege,  &c., 
of  Parliament,  says : 

If  the  accused  be  a  peer  ha  is  ttttiicJted  or  retained  in  cueCodj  hy  order  of  the  HnnHe  ot 
Ijorda  ;  if  a  commouer,  he  is  t&ken  iiito  cuaCodf  by  the  sergeaut'&t-atma  HCtinidiiig'  the  Cum- 
moiis,  by  whom  he  is  delivered  to  the  gentleBian  usher  of  tbe  black  rud.  in  ivliose  custoily 
he  remams  until  ha  is  admitled  to  bail  by  the  House  of  Lords,  or  otherwise  disposed  of  hy 
their  order.     (ChttptBr23.)  ' 

In  Wooddison,  we  find  it  was  customary  for  the  Commons  to  request  the  Lords 
that  the  person  impeached  "may  be  sequestered  from  his  seat  in  Parliament,  or 
he  committed,  or  that  the  peers  will  take  order  for  hie  appearance  according 
as  the  degree  of  the  imputation  justifies  more  or  less  severity."  The  Com- 
mons demanded  that  Clarendon  be  sequestered  from  Parhameut  and  committed. 
(6  Howell's  State  Trials,  395;  11  Howell,  733.) 

Lord  Stafford  was  sequestered  iu  1641.     (3  Nalaon's  Collections,  7.} 

In  the  matter  of  the  impeachment  of  Blount,  it  was  ordered  by  the  Senate  as 
follows,  July  7,  1797 : 

That  the  said  William  Blount  be  taken  into  the  custody  of  the  roesseoger  of  this  house 
untilhe  absU  enter  into  recognizance,  himself  in  the  eum  of  S«),01X),  wiai  two  sufficient 
sureties  in  the  sum  of  (IS.lKlfJeacb,  to  appear  and  aunwer  soeh  articles  of  inipeacliuieol  as 
may  be  exblbiled  against  bmi. 

On  the  18th  day  of  June,  1788,  in  the  Virginia  convention,  George  Masou 
objected  to  the  pardoning  power  vested  in  the  President  for  ordinary  crimes. 
Mr.  Madison  in  reply  said  :  "  There  is  one  security  in  tlus  case  to  which  gen- 
tlemen may  not  not  have  adverted ;  if  the  President  be  connected  in  any  sus- 
picions manner  with  any  person,  and  there  he  grounds  to  believe  he  will  shelter 
him,  the  House  of  Representatives  can  impeach  him^  they  (evidently  referring 
to  the  Senate,  or  the  Senate  in  connection  with  the  Hous^  can  remove  liiro  if 
found  guilty ;  they  can  ittipend  Aim  w/ien  suspected,  and  the  power  will  devolve 
upon  the  Vice-President." 

Therefore,  as  wehavenot  asked  what  we  might  have  soconsi^nlly  demanded, 

I  feel  that  he  hasnogroundof  discoutent  with  us.   What,4he)i,  is  he, to  answer? 

He  is  to  make  defence  to  the  charge  of  high  crimes  and  misdemeanors  which  the 

people  of  the  United  States,  iu  virtue  of  theii-  sovereignty,  do  prodsim  ageiittst 
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bim.  I  wieh  to  be  diBtiDctly  nnderetood,  when  I  esy  that  the  allegation  comes 
from  the  people  ic  their  sovereignty — in  their  supreme  capacity  as  the  rulers  of 
OB  ull.  By  remembering  this,  we  may  escape  from  the  narrow  confines  of  legal 
technicalities,  and  be  governed  by  more  extended  and  liberal  rales  than  prevail 
in  tliecourtB  of  the  common  law.  It  shall  not  he  truthfully  said  that  the  charges 
which  come  from  a  whole  people  are  frivolous  and  vain  ;  it  shall  not  longer  bo 
claimed  that  that  which  a  community  in  its  aggregate  capacity  asserts  is 
insufficient  and  of  no  avail ;  the  mighty  mass  of  men  who  are  the  na- 
tioR — the  great  unit  of  minds  who  ate  this  Union — of  minds  enlightened, 
of  thoughts  profound,  of  discrimination  quick,  and  purpose  steady,  of  hearts 
iree,  of  souls  resolved,  of  all  the  elements  which  make  this  nation  what 
it  is — e  nation  young  in  years,  but  mature  in  action.  The  murmur  of  this 
nation  is  mighty,  and  its  accusatioos  cannot  be  ignored.  Here,  at  least, 
it  may  he  said:  "Vox  populi  vox  Dei" — "the  voice  of  the  people  is  the 
voice  of  God."  It  is  for  this  reason  that  neither  a  demurrer  to  test  any  questions 
of  law,  or  a  motion  to  quash,  to  decide  any  questions  of  fact,  have  ever  beeu  per- 
mitted to  be  interposed  against  any  article  of  impeachment,  no  matter  wherever 
or  whenever  auch  have  been  presented.  And  yet,  before  issue  joined  upon  the 
presentoccasion,it  was  asseverated  against  those  who  favored  this  proceeding  that 
they  were  about  to  pervert  the  Constitution,  to  submerge  the  law,  and  further 
their  partisBU  ambitions  by  the  proclamation  of  charges,  which  on  their  face 
are  fabulous  and  weak,  if  not  absurd  and  contumacious;  and  in  the  answer 
which  this  respondent  has  made  he  has  announced,  as  one  of  the  issues  upon 
which  you  are  to  pass,  that  several  of  our  articles  are  insufficient  iit  law.  and 
inadequate  in  fact.  I  repeat,  sirs,  that  this  is  an  annmahmei  answer.  The  fiat 
of  a  people  when  solemnly  pronounced  against  one  to  whom  they  have  delegated 
official  favors,  and  whom  they  have  charged  with  derelictions  of  official  duty, 
can  never  be  treated  as  an  empty  eound,  nor  their  inquiry  regarded  as  an  idle 
ceremony.  And  here  I  wish  to  impress  upon  these  triers  the  important  fact, 
that  every  article  which  we  here  present  stands  in  the  light  of  a  separate  count 
in  an  indictment,  and  must  be  decided  as  a  separate  issue  on  its  own  merits.  It 
should  not  be  permitted,  where  any  count  is  found  to  contain  matter  of  sub- 
stance, that  the  accused  should  have  a  verdict  of  not  guilty,  because  of  insuifi- 
ciency  in  matters  of  form. 

It  is  the  rule  that  all  questions  of  law  or  of  fact  are  to  be  decided,  in  these 
proceedings,  by  the  final  vote  upon  the  guilt  or  innocence  of  the'  accused.  It 
is  also  the  rule,  that  in  determining  this  general  issue  senators  must  consider 
tiie  sufficiency  or  insufficiency  in  law  or  in  fact  of  every  article  of  accusation. 
But  the  insufficiency  which  they  are  to  consider  is  not  the  technical  insufficiency 
by  which  indictments  are  measured.  No  mere  insufficiency  of  statement — no 
mere  want  of  precision — no  mere  lack  of  relative  averments — no  mere  absence 
of  legal  verbiage,  can  inure  to  the  benefit  of  the  accused.  The  iusuffioiency 
which  will,  avail  him  must  be  such  an  entire  want  of  substance  as  takes  all 
soul  and  body  from  the  charge  and  leaves  it  nothing  but  a  shadow.  Neither 
shall  the  respondent  be  allowed  to  escape  because  of  any  imrnaterial  variance 
between  the  averment  and  the  proof,  If  we  have  succeeded  in  sustaining  the 
principal  weight  of  each  separate  article,  then  we  are  entitled  to  a  finding  upon 
each.  These  are  the  propositions,  which  I  gather  from  the  following  authori- 
ties :  Trial  of  Judge  Peck,  page  232,  (Mr.  Wirt,  counsel  for  respondent;)  Mr. 
Webster,  in  the  trial  of  Judge  Prescott,  page  Ss  ;  Mr.  Shaw,  in  the  same  cue, 
page  45 ;  Report  from  the  committee  of  the  House  of  Commons  appointed  to 
inspect  the  Lords  Journals,  April  30,  1794. 

Btory  on  the  Constitution  says  : 

It  is  obvious  that  the  strictness  of  ths  foima-of  proceeding  in  caaes  of  offences  at  coaimon 
law,  me  iil-adapted  to  im^schmantn.  The  veiy  liabiu  (bowleg  out  of  judicial  emplormonts, 
IliB  rigid  uiBQUer  it)  which  tbe,  discretlun  of  judges  is  limited  und  fenced  in  oa  ell  sides  la 
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order  (o  protect  persons  accnsed  of  crlmeB,  hy  nilee  and  precedenU,  and  the  adherence  to 
technicat  principles  which,  perhaps,  distiiigiiishes  this  branch  of  the  law  mure  than  Hn^ 
otber,  are  all  ill-adapted  to  the  trial  of  political  offences  in  the  broad  course  of  impeacb- 
lilenls.  •  •  ■  *  There  >g  little  technical  in  the  moda  of  proceeding;  the  charges  are 
tafflctenti;  clear,  and  ;et,  in  a  general  form,  there  are  few  exceptions  which  arise  in  the 
application  of  eTidence,  which  grow  out  of  mere  technical  rules  and  qaibblea  ;  and  it  hag 
repeaCedlf  been  seen  that  the  functions  have  been  better  understood,  and  more  Uberall;  and 
fustl;  expounded  by  staleameD  than  hy  mere  lawyers.  An  itiustnons  instance  of  this  sort  i» 
upon  record  in  the  case  of  the  trial  of  Warren  Hastings,  where  the  qnestion  whether  an 
impeacbment  was  abated  bj  a  dissolution  of  Parliament,  was  decided  in  tbe  uegative  by  the 
House  of  Lords,  as  well  as  tbe  House  of  Commons,  against  what  seemed  to  be  the  weight  of 
professional  opinion.    (Story,  sec  76S,  T(>3,J 

WHAT   ARE   IMPEACHABLE   OPCENCES ? 

The  next  queBtion  which  it  is  proper  to  aek  is,  For  what  crimes  and  miede- 
*  meanora  may  an  officer  be  impeached  ?  Can  he  he  impeached  for  auy  other 
than  an  indictable  offence  ?  Tlie  authorities  certainly  sustain  the  managera 
in  asserting  that  he  may  he.  We  cannot  search  through  all  the  casea,  as  they 
are  too  numerous,  but  will  call  the  attention  of  the  Senate  to  some  that  should 
be  regarded  as  good  authority,  aad  the  opinioaa  of  those  who  should  be  regarded 
as  learned  in  the  law. 

Mr.  Madison,  in  discussiog  the  power  of  the  President,  ased  the  following 
language : 

What  will  be  the  motives  which  the  President  can  feel  for  the  abuse  of  hl«  powor  and  the 
restraints  that  operate  to  prevent  it  1  In  the  first  place,  he  will  be  impeachable  by  this  konse 
before  the  Senate  fur  such  an  act  of  mal-adminisiration ;  for  I  cunicnd  that  the  wanton  (^ 
removal  of  meritorious  ufficers  would  subject  him  to  impeachment  and  removal  from  hia? 
own  high  trust.     (Annals  of  Congress,  lffil4-'5>  vo).  i,  page  517.)  i 

Tbe  trial  of  Blonut,  1788-'80.     Siory,  in  speaking  of  that  case,  says:  . 

In  the  argument  upon  Blount's  impeacbment,  it  waa  pressed  with  great  earnestness  that 
(here  is  not  a  syllable  in  the  Constitution  which  conSnes  impeachment  to  official  acts,  and  it 
is  against  the  plainest  dictates  of  commou  sense  that  such  a  restraint  should  be  imposed. 
(Story,  sec  802.) 

Trial  of  Judge  Chase,  February  26, 1805.     Mr.  Manager  Nicholson  Bays: 

If,  therefore,  tbe  President  of  the  United  States  shnuld  accept  a  bribe,  be  certunly  can- 
not be  indicted  for  it,  and  yet  no  man  can  doubt  that  be  might  be  impeached.  If  one  of  the  I 
heads  of  departments  should  undertake  to  recommend  to  office  for  pay,  he  certainly  might  be  j 
impeached  fur  it,  and  yet  I  would  ask  under  what  law  and  in  what  comt;  could  he  be  in- 
dicted.    (Judge  Chase's  Trial,  page  5G4.) 

In  the  trial  of  Jndge  Chase,  Mr.  Manager  Randolph  says : 

It  has  been  contended  that  an  offence  lo  be  ImpfeBchable  must  be  indictable.  For  what, 
then,  I  pray  you,  was  it  that  this  provision  of  Irapeachiuent  found  its  way  into  the  Conslim- 
tion.  *      '      If  tbe  CoDstitutiOQ  did  not  contemplate  a  distinction  between  an  im- 

Eeochable  and  an  indiclaljle  offence,  whence  Ibis  cumbrous  and  expensive  process,  which 
as  cost  us  so  much  labor  and  so  much  anxiety  to  the  nation  t  Whence  this  idle  parade— 
this  wanton  waste  of  time  and  treasure — when  the  ready  intervention  of  a  court  and  jury 
alone  was  wanting  to  rectify  the  evil!     (Annals  of  Congress,  l804-'5,  page  642.) 

By  permission  of  the  senators  I  will  read  some  extracts  that  I  have  made 
from  the  epeecbes  of  some  of  the  most  learned  men  of  England  on  this  same 
qneation,  which  was  discuBsed  in  the  trial  of  Queen  Caroline  in  the  year  1820. 
.    Earl  Grey,  in  speaking  of  the  powers  of  Parliament,  said; 

He  DiQsC  maintain  this  principle,  supported  on  (he  ground  of  parliamentary  ]aw,  and 
hottomed  on  tbe  consHtntion  of  the  country,  dint  on  all  occasions,  .when  a  gr«at  state  neces- 
sity or  a  matter  of  great  stale  expediency  exists,  Parliament  were  vested  with  extraordinary 
powers,  and  it  became  their  dnty  to  exercise  those  extraordinary  powers  ia  order  to  procure 
that  remEdy  commensurate  with  such  state  necessity  or  expediency,  which  no  proceeding  in 
a  court  of  law  could  effect.  (Ist  vol.  p.  B,  Trial  Queen  Caroline.) 
In  the  same  case.  Brougham  (since  made  a  lord)  said: 

Impeachment  was  a  remedy  for  eases  not  cognizable  by  tlie  ordiuBrr  jnrisdicUon.  *  " 
The  House  of  Commons  might  Impeach  for  whatever  was  Indictable,  but  Ibey  also  might 
impeach  in  cases  where  no  rndlctment  could  be  found..   He  aabu^tted,  therefore,  that  aome 
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(■ntisfticlary  resfon  ougbt  to  be  stated  wbj  iinpcBchmeat  was  cot  resorted  to  in  this  inatsnce. 
(Voi.  1,  p.  aa  ) 

Again,  he  Myei 

The  leani^  attornej'  general  had  Iteld  that  no  impeachment  conid  lie  unless  some  law  was 
violated  ;  but  tie  opiuiou  was  cnutraty  to  tbe  dottiiue  laid  dtjwn  bj  tha  greatest  writers  on 
the  law  ot  ioipeacbment.  I^rd  Coke  did  notao  limit  tbe  poVierofFarliacneiit.  Ueregarded 
this  power  as  most  exlenaive,  and  in  describing  it  quoted  this  remarkable  exprestjion : 
"  Tlist  it  nag  so  large  and  capsciuus  that  he  could  not  place  bounds,  to  it  either  In  space  or 
lime."  Ju  i<Iiort,  ihis  inaiim  has  been  l^d  down  as  itrerragable,  that  whatever  mischief  is 
doue,  nod  no  remedy  could  otherwise  he  obtained,  it  is  competent  for  Parliament  to  impeach. 
*  '  *  Why  was  impeachment  competent  in  the  case  of  the  misdemeanor  of  a  public 
fuDCttonary  ?  £xpreaslyhnciiase  no  remedy  was  to  be  found  by  any  other  ineaoB;  because  an 
Hut  bad  been  commitled  which  justice  required  ahonld  be  punished,  but  which  could  only 
be  reached  by  Parliament  "  '  *  •  •  »  • 

It  happened  that  the  very  first  impeachment  which  occurred  in  the  history  of  Parliament 
was  one  which  neither  related  to  a  public  otiiceT  uor  to  any  offence  known  to  tbe  law.  It 
was  the  cuee  of  Richard  Lyons  and  otiiers,  who  were  complained  of  for  removing  the  elaple  ' 
of  wool  to  Paris,  for  lending  money  to  tbe  king  on  usurious  contracts.  Tbe  statute  aguust 
usury  bail  sot  tben  been  passfd,  and  there  were  Tariouti  otber  charges  against  the  parties 
which  iormed  do  legal  ofleoce.  The  case  was  one  In  which  merchants  were,  among  other 
Ibings,  charged  wiui  compounding  duties  with  the  king  for  a  small  percentage. 

Also  the  "case  of  Sir  Giles  MompeBBen,  for  the  sale  of  patents."  Tbis  wtiB 
not  an  indiclsble  oft'enee,  and  is  tbe  more  remarkable  from  being  recorded  in 
'■Coke'8  InetituleB,"  Hence,  we  find  that  in  the  very  inception  of  iriale  of 
impeaclimeiit  no  indictable  offence  need  have  been  committed. 

Again,  we  find  Mr.  Brougham  stating : 

"That  the  house  would  exercise  the  right  of  impeachmenl,  not  because  the  offence  was 
liable  to  a  five  pounds  penalty — not  because  it  was  indictable,  but  because  gome  evil  had 
been  committed  which  the  ordinary  courts  of  law  could  not  reach.  This  be  conceived  w^ 
the  only  constitutional  principle  upon  which  impeachment  lested,  •  •  •  The  case  of 
Mr.  Has  tin  );s  illustrates  his  argument,  for  of  tbe  articles  of  impeachment  preferred  ngaisiit  him, 
fwit  out  of  five  were  for  oSences  of  a  nature  of  which  no  court  of  law  could  take  coguizaoce. 
(Vol.  1,  pp.  6i  and  63.) 

I  again  tjill  attention  to  the  arguments  and  opinions  of  leanied  men  of  oar 
own  country,  which  most  clearly  sustain  our  view  on  tlie  point  now  under  dis- 
cussion. 

On  the  trial  of  Judge  Peck,  Mr.  Manager  Buchanan  saya : 
.  ■*■  gross  abuse  of  granted  power,  and  au  usurpation  of  power  not  granted,  are  ofifences 
equally  worthy  of  and  liable  to  impeacbmcnt.    (Page  4^.) 

In  the  same  caee,  Mr.  Manager  Wickliffe's  remarks  are  so  applicable  to  the 
conduct  of  the  respondent  that  I  may  be  pardoned  for  giving  them  in  this 
connection.     He  says : 

Take  the  case  of  the  President  of  the  United  Stales.  Suppose  him  base  enough— or  foolish 
enough,  if  you  please — lo  refase  his  sanction  to  any  and  every  net  which  Congress  may  pass. 
This  is  a  power  which,  according  lo  the  Constiliitiou,  he  can  exercise.  Will  it  be  contended 
that  ho  c«uld  be  indicted  for  it  as  a  misdemeanor  in  any  court,  state  or  federal  ?  Yet,  where 
is  the  man  who  would  hesitate  to  remove  him  from  oiSce  by  impeachment?  (Peck's  Trial, 
ie3i,  page  309.) 

In  the  same  case,  Mr.  Wirt,  of  counsel  for  the  respondent,  said ; 

(Coiistitution,  art.  2,  sec.  4.)  "The President,  Vice-President,  and  all  civil  ofScers  shall  be 
removed  from  office  on  impeachmeut  for,  and  on  conviction  of,  treason,  bribery,  or  utber  high 
crimes  or  misdemeanors."  The  Constitution  itself  defines  tieason,  but  it  does  not  define 
bribery,  nor  does  it  define  those  other  high  crimes  and  misdemeanors  for  which  thess  officers 
Oray  bo  iiiipciKhed  and  removed.  Now,  what  does  the  Constitution  mean  by  the  enpression 
liigh criuies  and  miademeanors T  It  has  a  meaning;  what  is  it)  and  where  are  you  to  look 
lur  itJ  The  phrase  is  obviously  borrowed  from  the  common  law,  this  inHtruoient  thas,  by 
Hs  one  teruiB,  connects  Itself,  in  tbis  instance,  with  the  common  law,  and  authorizes  you  to 
^  lo  that  law  fur  an  explanation  of  its  meaniDg.  In  tbe  very  proceeding,  therefore,  in 
which  voa  ere  now  engaged,  the  common  law  is  iu  force  for  thn  definition  of  the  high  crime 
or  misdemeanor  which  you  are  called  on  to  punish,   (Peck's  Trial,  pp.  499  and  499,) 

Mr.  Story,  in  discussing  what  are  the  functions  lo  be  performed  in  impeach- 

The  offences  to  which  the  power  of  impeachment  has  been  and  is  ordinarily  applied  Sfl  a 
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remedy,  aro  of  a  political  pharacWT,  •  ■  •  •  what  are  aptlj  termed  |)olitical  offeucea, 
growiug  lint  of  pflrAonal  inisc«u(l  net  or  ^ross  ne^le^^t,  or  usurpations,  or  habitual  ilisreffard  of 
Ine  publie  inlerestg,  in  the  dischsT^  of  duties  of  poiUical  office  Tlifseare  so  various  in  Ibeir 
diaraciter,  and  ko  indefinable  in  ttiRir  actual  involutlans,  that  it  is  almost  impossible  t«  provide 
aystemalically  for  tliem  by  positive  law.  Tliey  must  ba  BiaminBd  upon  very  broad  aod  oom- 
preheosive  priuciples  of  public  poliuy  and  duty.  They  must  be  judj-ed  of  by  the  habiln,  and 
rules,  ftod  principles  of  uipiomacy,  of  depart  me  ntnl  updrations  aud  arraagements :  in  short, 
by  a  great  variety  of  circumalance'.  aa  well  those  tvbiiili  aggravate  ns  tboae  which  extenuate 
or  jualify  the  offenelvo  acts  ;  which  do  not  properly  belong  to  the  judicial  character  in  the 
ordinary  admitiiatration  of  jnaUce,  and  are  far  removed  from  the  reach  of  municipal  juris- 
prudencB.     ••**••    (Story  on  Coi.st.,  see  7ti3.) 

Treason  is  defined  in  the  Constitution  itself;  bribery  is  defined  by  common 
law  ;  and  Mr.  Story,  in  di^cnssing  the  definition  of  impeachable  crimes,  says  : 

The  only  practical  questionis.  What  aredeetned  high  crimes  and  misdemeanors!  Now. 
neither  the  Constitution  nor  any  statute  of  the  United  States  has  in  any  manner  deliaed 
any  crimes  except  treason  and  bribery  lo  be  high  crimes  and  misdemeanors,  and  as  such 
impeachable.  In  what  manner,  theu,  are  Ehny  to  he  ascertained  1  Is  the  silence  of  the 
statute  buuli  to  be  deemed  conclusive  in  favor  of  the  party  until  Congress  have  made  a  leg- 
islative declaration  and  enumeration  of  the  offences  which  shall  be  deemed  high  crimes  atid 
misdemeanors  7  If  so,  then,  as  has  been  truly  remarked,  the  power  of  impeachment,  except 
as  to  the  two  expressed  cases,  is  a  complete  nullity  ;  aud  the  party  Is  wholly  dlfpuoishable, 
however  enormous  may  be  his  corruption  or  crimiQality.     ( Story  e  Com.,  Sec.  7K4.) 

In  further  reasoniog  upon  the  same  subject,  he  says  : 

There  are  many  offences,  purely  political,  which  have  been  held  to  be  within  the  reach 
of  parllamenlaiy  luipoachments,  not  one  of  which  ia  in  the  slightest  manner  alluded  to  ia 
our  statute  books.  And,  Indeed,  political  offences  are  of  so  various  and  complex  a  character, 
so  utterly  incapable  of  being  denned  or  classified,  that  the  task  of  positive  legislation  would 
be  impraclicable,  if  not  almost  absurd  to  attempt  it.  ■  •  •  The  only  safe  guide, insuch 
cases,  must  be  the  common  law,  which  Is  the  guardian  at  once  of  private  rights  and  public 
liberties  ;  aud  however  much  it  may  fall  in  with  the  political  theories  of  certain  statesmen 
and  jurists,  to  deny  the  existence  of  a  common  law  belonging  to  and  applicable  to  tbe 
nation  In  ordinary  cases,  no  one  yet  has  been  bold  enongh  to  assert  that  the  power  of 
iiiipeacbmon  t  if  limited  to  nfieiioes  positively  defined  in  the  statute  book  of  the  Union  oa 
impeachable  high  ciimea  and  mlsdemeauora.     (Sec.  79S,) 

Also  same  authority : 

In  eiamining  the  parliamentary  history  of  impeachmenfs,  it  will  be  found  that  many 
offences  not  easily  definable  by  law,  arid  many  of  a  purely  political  character,  have  been 
dimmed  hi^h  crimes  and  miaderaeanorB,  worthy  of  this  extraordinary  remedy.  Thus  lord 
chancellors  and  judges  and  otbilr  magistrates  have  not  ouly  been  ImpeachiHl  for  bribery,  aud 
acting  grossly  contra'y  to  the  duties  of  their  ofiice,  but  for  misleading  their  sovereign  by 
ilucnustitutional  opinions,  and  for  attomprs  to  subvert  the  fnndamental  laws,  and  iutioduce 
arbitrary  power.  So,  wliere  a  lord  chancellor  has  been  thought  to  have  put  the  great  seal  to 
an  ignominious  treaty;  a  lord  admiral  to  have  neglected  the  safeguard  of  the  sea;  an  amba'i- 
sador  to  have  betrayed  his  trust ;  a  privy  counsellor  to  have  propounded  or  auppurted  pei- 
nh^iouH  and  dishonorable  meaanres;  or  a  confidential  adviserof  his  sovereign  to  have  obtained 
oxerbitaut  graula,  or  incompatible  employments — these  have  been  all  de«med  iuipeachable 
offences.     (Story's  Com,,  book  3,  chap.  10,  sec.  798.) 

Mr,  Story,  after  his  examination  of  impeachment  trials  in  England  and  tlia 
few  casi'B  in  this  country,  ciime  to  the  following  conclusion  in  regard  to  the  rule 
applicable  to  trials  of  impeachment  before  tbe  Senate  of  tlie  United  States : 

Congress  have  unhesitatingly  adopted  the  conci  uslon  that  no  previous  statute  is  neeessary 
to  authorize  an  impeachment  for  any  official  miKconduct,  and  the  rules  of  proceeding,  aid 
the  rules  of  evidence,  as  welt  as  tbe  principles  ol  dedsion,  have  been  uniformly  promulgated 
by  the  known  doctrines  of  the  common  law  and  parliamentary  us^^.  In  the  few  cases  of 
impeachment  whldi  have  hitherto  been  tried,  no  one  of  the  charges  has  rested  upon  any 
statutable  misdemeanor.     (Story's  Com.,  book  !!,  chapter  10,  seetlou  797.) 

Although  we  have  shown  that  both  English  aud  American  authorities  sustain 
ns  in  the  position  that  an  offence  need  not  be  punishable  or  indictable  by  statute 
law  to  be  an  impeachable  offence,  yet  we  are  told  that  British  precedent 
should  not  influence  the  case,  because  they  hold  the  ministers  of  the  Crown 
accountable  for  the  honesty,  legality,  and  uti  ity  of  measures  proposed  by  tUcm, 
and  punishable  by  impeachment  for  failure  in  any  of  these  particulars ;  yet  that 
conBtruution  of  the  law  of  impeachable  offences  has  obtained  because  Par.ia* 


i„s:odb,  Google 


22  IMPEACHMENT  OP  THE  PRESIDENT. 

ment  in  Great  Britain  it  aubetantially  omaipntent :  tliey  may  pasa  ex  po»t  facto, 
retroautivo  Iawb,  bills  of  attainder,  and  even  cbange  the  conatitution  itself; 
tberelore,  that,  when  the  Cnmrnons  preeeat  atiy  officer  of  the  government  for 
any  claimed  offence,  it  is  not  to  be  cnnaider^d  whether  it  is  made  ao  by  any 
pro-existing  laws  ;  becauae,  if  the  Commons  impeach  and  the  Peers  adjudge 
the  pai'ty  presented  giiilty,  the  juint.  action  of  the  two  houses  wonid  only  be, 
in  effect,  to  declare  the  act  complained  of  to  be  noxioua  or  injurioua,  although 
nut  eo  enacted  by  any  previous  legialation,  and  that  thia  would  be  within  tlieir 
clear  right.  But  that  our  Conatiiutioii,  by  prohibiting  the  pHasnge  of  any  retroac- 
tive or  i«po»/^cfo  law,  or  any  bill  of  attainder,  has  limited  impeachment  forhigh 
crimes  and  misdemeanors  to  thoaeacta  only  which  have  been  declared  to  be  such 
crimes  and  misdemeanors  by  pre-exieling  laws  ;  and,  therefore,  in  thia  country, 
'  whatever  might  be  the  case  in  England,  impeachment  muat  be  limited  to  such 
ofTescea  only  aa  are  ao  made  by  statute,  or  at  common  law.  There  is  force  and 
SfKciouanesB,  to  say  no  more,  in  this  view,  and  it  deserves  a  cajreful  and  candid 
coneideration. 

The  weight  of  the  argument  is  derived  from  the  suggestion  that  the  judg- 
m«:)t following  impeachment  ia  in  truth  a  punishment  of  crime:  that  failing, 
the  argument  faile.  True  it  ia,  our  Conaiitution  forbids  the  passage  of  any 
rttronclive  or  ex  foU  facto  law,  or  bill  of  attainder,  aa  a  punishment  for  crime  ; 
but  it  is  eqnally  true  that  it  eaya  that  "judgment  in  caaea  of  impeachment 
shall  not  extend  further  than  to  removal  from  office  and  disquali 6 cation  to  hold 
(uid  enjoy  any  office  of  honor,  truat,  or  profit  under  the  United  States  ;  but 
tlie  paity  convicted  shall,  nevertheless,  be  liable  and  subject  to  indictment,  trial, 
judgment,  and  punishment,  according  to  law."  Thus  it  appears  that  the  judg- 
ment of  impeactiment  is  not  a  puniahmcnt  for  crimes  nor  misdemeanors,  but 
extends  only  to  removal  from  office  or  disqualification  to  hold  office,  leaving  the 
party  (if  a  crime  is  committed)  to  be  punished  therefor  by  other  provisions  of 
law,  which  shall  neither  be  retroactive,  ex  post  facto,  nor  in  the  nature  of  a  bill 
of  attainder. 

Thia  proviaion  would  seem,  therefore,  to  make  it  clear  that  impeachment  is  not 
a  puDiahment  for  crime.  True,  an  officer  may  be  impeached  for  a  crime,  techni- 
cally,«ither  by  common  or  statute  law,  but  he  cannot  be  punished  therefor  as  a  part 
of  the  judgment  of  impeachment.  He  can  only  be  removed  from  office,  and  hia 
punishment,  if  any,  ia  left  to  the  ordinary  courts*  We  are  led  to  consider,  there- 
ftire,  whether,  in  the  language  of  the  Constitution  and  lawaof  the  United  States, 
the  term  *' rimoval  from  office"  is  anywhere  uaed  aa  the  penalty  for  a  crime. 
Of  course  that  phraae  muat  have  the  same  construction,  whether  found  in.  the 
Constitution,  which  is  paramount  law  only,  or  in  the  etatutea  enacted  in  con- 
formity with  the  Constitution,  which  are  equally  lawa  of  the  United  States. 

Now,  it  is  admitted  by  all  sides  that  any  officer  may  be  removed  under  our 
lawa  for  any  reason,  no  reason,  or  for  political  reaaona  aimply,  the  conteat 
between  the  Executive  and  Congyaa  being  aa  to  the  person  or  body  by  whom 
sucb  removal  shall  be  exercised — whether  by  the  President  alone,  or  by  the 
Preaident  and  Senate  in  concurrence,  or  whether  such  right  of  removal  may  he 
restrained  by  legialation. 

This  power  of  removal  by  somebody  is  recognized  in  a  variety  of  statutes, 
but  nowhere  aa  the  penalty  for  crime.  The  phrase  "  removal  from  office"  appears 
ouly  oDce  in  the  Constitution.  Mnst  it  not,  therefore,  have  the  same  meaning 
and  construction  there  as  it  does  in  the  other  lawaof  the  United  States?  Ia  not 
this  connti'UctioB  of  the  phrase  •'  removal  from  office"  made  certain  by  the  uni- 
form legislHtion  and  practice  of  the  government)  And  aa  the  phrase  "removal 
from  office"  ii^  only  found  in  the  Constitution  aa  t)le  conaequence  of  conviction 
upon  Impeachmi'nt,  the  judgment  of  whieh  can  extend  no  further  than  such 
vemoval  or  disqoaiifi cation  for  office,  ia  it  not  equally  certain  that  such  judgment 
is  not  a  punishment  for  crime,  and,  therefore,  that  an  officer  m.<y  be  removed  bjr 
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impeacliment  for  political  reasons,  ns  he  mHj  be  for  tbe  snme  reasnoB  bj  any 
department  of  the  government  in  wliich  the  right  of  removal  is  Tested  ? 

1b  not  this  view  of  tbe  constitutional  provision  strengthened  by  this  consid' 
eration — that  by  the  theory  of  and  practice  under  tbe  Constitation,  every  officer. 
other  than  tbe  President  and  Vice-President,  may  be,  and  in  practice  is,  remov- 
able by  the  power  that  appointed  him  at  pleasure  ;  or,  in  other  words,  "when  thi; 
eerviee  of  tlie  government,  in  the  judgment  of  the  appointing  power,  seems  to 
make  such  removal  necessary  and  proper  1  Is  it  not,  tbertfore,  more  consonant 
with  the  theory  of  the  Constitution  tii  hold  that  the  President  may  he  removed 
from  office  by  presentment  of  tbe  House,  who  represent  in  his  case  tbe  people 
who  appointed  him,  if  the  reasons  tor  tlie  removal  shall  be  found  sufficient  by 
two-tbirds  of  the  Senate,  who,  by  the  Constitution,  are  to  adjndicate  thereupon ) 
Can  we  not  illustiate  tliis  by  auppoaing  a  case  of  inability  in  the  President  to 
pei-form  the  duties  of  bis  office  becanse  of  hia  insanity?  Now,  insanity  is  not  a 
crime,  but  every  act  of  an  insane  man  might,  and  almost  necessarily  would,  be 
a  misdemeanor  in  office. 

Is  tbe  phrase  "  misdemeanor  in  office"  any  more  than  the  Norman  French 
translation  of  the  English  word  misbehavior  ?  Judges  are  to  hold  office  during 
good  behavior.  Is  not  that  equivalent  to  saying  they  hold  office  during  good 
demeanor,  i.  e,,  while  they  demean  themselves  well  in  office  1  Are  not  both 
phrases  the  eqnivalent  of  the  Latin  one  "  duf/i  se  bene  ges»erit  ?" 

How  is  an  insane  president  or  an  insane  judge  to  he  removed  under  our  Con- 
stitution t  Clearly,  not  until  his  insanity  is  ascertained.  By  whom  is  that  to 
be  ascertained  1  The  Constitution  makes  no  provision,  save  by  presentment  by 
the  House,  and  adjudication  by  tbe  Senate.  And  it  is  remarkable,  as  snstain- 
ing  this  argument,  that  the  first  cose  of  impeachment  of  a  judge  under  our  Con- 
stitution, Judge  Pickering's,  was  of  an  insane  man,  as  the  defence  allege,  and 
ciearly  made  out  by  evidence.  Judge  Pickering  was  removed,  the  defence  of 
itisanity  apparently  not  being  considered  by  the  Senate.  Is  it  not  clear  th^ 
the  process  «f  impeachment,  under  the  English  constitution,  being  a  mode  of 
punishment  of  all  crimes,  as  well  as  a  method  hy  which  an  officer  whose  official 
or  personal  conduct  was  hurtful  to  the  state  might  be  removed,  that  our  Con- 
stitution limiting  the  form  of  impeachment  to  removal,  only  takes  away  from  it 
its  punitive  element  which-  it  vests  in  the  ordinary  courts  of  law  alone ;  thug 
leaving  the  procese  of  impeachment  an  inquisition  of  office  for  any  act  of  the 
officer  or  cause  which  the  House  of  Representatives  might  present  as,  and  tbe 
Senate  adjudicate  to  he  hurtful  to  the  state  or  injurioas  to  the  common  weal. 

Will  any  one  say  that  if  the  President  should  veto  every  bill  that  should 
pass  the  Congress,  (and  there  not  be  a  two-thirds  vote  against  hia  veto,)  and 
thereby  defeat  all  appropriations,  so  as  to  completely  block  the  wheels  of  gov- 
ernment, that  be  could  not  be  impeached  for  an  improper  use  of  said  power, 
although  he  is  Authorized  by  the  Constitution  to  use  sucn  power  J  Here  would 
be  a  case  wherein  the  exercise  of  lawful  power  was  done  in  such  a  way  as  to 
become  so  oppressive  and  obviously  wrong  that  there  must  he  a  remedy,  and 
impeaebment  would  be  tbe  only  one. 

DEFINITION   OF    CRIMES    AND   MISDEMEANORS. 

Having  thus  shown  that  a  party  can  be  impeached  for  offences  not  punishable 
by  statute  law,  it  behooves  us  nest  to  inquire  what  have  been  the  definitions  of 
crimes  and  misdemeanors  as  used  by  writers  of  acknowledged  authority.  It  is 
by  tbe  light  of  these  definitions  that  we  are  to  inquire  and  determine  what  cul- 
pability, if  any,  attaches  to  e^cb  and  ail  of  tbe  acts  by  the  President  of  which 
we  complain,  and  how  far  he  may  palliate  or  justify  the  act  after  having  admitted 
ilB  performance.  These  whicb  1  shall  read  are  but  few  among  tbe  lavay 
KQtfaoritatiTe  definitions  of  crimes  and  misdemeanors. 
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What  is  a  crime  T     Blackstone  defiaee  a  crime  or  misdemeanor  aa  beiog — 

An  act  committed  or  omitted  in  Tiolatioti  of  e,  public  law  either  forbiddinf^  or  comiiiaDd- 
ing  it.  This  |;enerat  definition  comprehenJB  both  crimes  and  inisdemennors,  wbich,  properlj 
Bpeakiog,  are  mere  ajnuni'mouB  terms;  though  In  common  usage  the  word  Crimea  la  made 
to  denote  such  offences  as  are  of  deeper  and  mote  atrociona  iye ;  while  smaller  faults  and 
omisGLona  of  leaa  consequence,  are  comprised  under  the  gentler  name  of  misdemeauors  odIj. 
(  Blachatonu's  ComitientsncB,  book  4,  pHgo  5.) 

The  distincUon  of  public  wrongs  from  ptivnte  crimes,  and  misdemeanors  firom  citU 
injuries,  seems  principally  to  consisl  in  this:  That  privalu  wrongs  or  civil  jiijiiries  are  an 
infringement  or  privation  of  the  civil  ngbts  lYhicli  beloue  to  indiTidtialB  merely  as  individ- 
uals ;  public  wion^rs,  or  crimes  and  niisdemcauors,  aie  a  breacli  and  violatioD  of  ihe  public 
lights  and  duties  due  to  the  whole  commnniij  considered  aaacommunltj  In  its  social  ^gre- 
gate  capacitj.    (Blackstone's  CommeDtariea,  book  4,  p»ge  5.) 

When  tbe  words  high  crimes  and  misdemeauorH  are  need  iu  prospcutions  1^  impeacliment, 
Ihe  words  high  crimes  and  misdemeanors  have  no  definite  signification,  but  are  used  merely 
to  give  ^'eater  solemnity  le  the  charge. — Sentence  from  a  note  to  Blackatone's  Commenta- 
ries, {5  Christian. ) 

Or,  to  State  it  stronger  even  than  Blaokstone  does,  that  the  defendant  may 
have  the  benefit  of  it,  a  crime  or  misdemeanor  is  the  violation  of  a  p»blic  law 
where  there  shall  be  a  joint  operation  of  act  and  intention  in  tbe  p«ri>etratioii  of 
the  act. 

Mr.  Blake,  in  discussing  Prescott's  case,  defines  a  raisdemeanor  perhaps  better 
than  I  have  heretofore  stated  it,  I  will  therefore  give  his  definition  : 

To  misconduct  is  \a  miabehave ;  to  misbehave  is  to  misdemean ;  to  nusdemean  is  to  be 
guilty  of  a  misdemeanor — nothing  more — nothing  less.     The  term  is  Isclinicol,  wgnifying  a 


INTENTION HOW    DliTBRMLNRD. 

When  the  unlawful  act  is  shown,  how,  then,  do  we  gather  the  intention  ?  It 
can  only  be  done  from  all  the  circumstances  surronoding  the  eommisaion  of  the 
act. 

I  believe  it  is  a  rule,  both  in  law  and  morals,  that  every  man  is  presnmed  to 
intend  the  natural  and  probable  consequences  of  hia  own  act.  A  good  molive 
never  accompanies  a  bad  act,  nor  a  bad  one  a  good  act. 

Mr.  Buchanan,  in  the  trial  of  Judge  Peek,  states  this  proposition  so  clearly 
that  I  will  adopt  his  language  (with  his  quotations  :)  "  '  Out  of  the  abundance  of 
the  heart  the  mouth  speaketh,'  '  The  tree  is  known  by  the  fruit,'  are  axioms 
which  we  have  derived  from  tbe  fountain  of  all  truth.  Actions  speak  louder  than 
Words,  and  it  is  from  the  criminal  actions  the  judges  must  infer  the  criminal  inten- 
tion." •  «  •  Speaking  of  the  respondent.  Peek,  he  says  :  "  If  he  shall,  in 
an  arbitrary  manner,  and  without  the  authority  of  law,  imprison  a  citizen  of  this 
country,  and  thus  consign  him  to  infamy,  are  you  not  to  infer  his  intention  from 
the  act?  Is  not  tbe  act  itself  the  best  source  from  which  to  draw  the  infer- 
ence? Must  wi',  without  any  evidence,  in  the  spirit  of  false  charity  and  mercy- 
ramble  out  of  the  record  to  imagine  a  good  motive  for  this  bad  conduct  ?  Such 
rule  of  decision  would  defeat  the  execution  of  all  human  laws.  No  man  can 
doubt  but  that  many  a  traitor  during  the  American  Revolution  believed  hi  his 
lence  that  ho  owed  allegiance  to  the  Xing  of  Great  Britain,  and  would 
B  hie  duty  to  God  if  he  should  lend  the  least  aid^iu  the  cause  of  freedom. 


But  if  such  a  man  had  committed  treasonable  acta,  will  any  person  say  he  « 
not  Riiilty  of  treason,  becanse  in  his  secret  heart  he  might  have  had  a  gc 

n  ?     Does  a  poor,  hungry,  naked  wretch  filch  from  my  pocket  a  single 


dollar  to  satisfy  the  cravings  of  appetite,  the  hiw  infers  a  felonious  intent,  and 
he  must  be  convicted  and  punished  as  a  thief,  though  he  may  have  had  no  other 
purpose  but  that  of  saving  himself  and  his  children  from  starvation.  Aird  shall  a 
man  who  has  been  selected  lo  till  a  high  judicial  position  on  account  of  bis 
knowledge  of  the  laws  of  the  land,  be  permitted  to  come  before  the  Senate  and 
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?iy:  'It  is  very  true  that  1  iHd  againat  Inw  imprifioa  an  Ataeiicaa  citizen  nnd 
deprive  him  for  eighteen  (19)  mot^ba  of  pinclisiiig  that  profession  by  which  lie 
lived;  it  it*  true  that  I  violated  the  Constitution  uf  th«  United  States  by  inflict- 
ing on  hiM  unusual  pnnishoient,  bnt  I  did  no*  know  any  better;  I  had  a  good 
intention.'" 

And,  Mr.  President,  in  the  case  at  bar  are  we  to  be  told  that  this  viofation  of 
Inw  carries  with  it  no  bad  mctive  1  that  ihe  law  waa  broken  merely  to  tea*  its 
strength  }  Is  a  man  to  he  permitted  to  break  a  law  under  the  pretence  of  test- 
ing its  constitutionality  t  Are  the  uptiiions  of  a  man  against  the  eoundnesa  of 
a  law,  to  ahield  him  from  punishment  for  the  violation  of  said  law  ?  If  so,  the 
ftpinion  of  the  criminal  becoMes  the  nale  by  which  you  are  to  try  him,  instenil 
of  the  law  which  he  has  broken.  If  this  doctri.ie  be  estahlwhed,  every  traitor 
in  ibe  Ituid  will  And  a  complete  justification  for  his  nmny  crimes  against  the  gov- 
ernment of  the  United  Stales,  in  this,  that  be  believed  that  secession  was  no 
violation  of  the  Constitution.  Doubtless  every  robber  an-l  murderer  has  sodii! 
reason  by  which  he  iustifies  himself,  in  his  own  mind,  for  the  commi^aion  of 
his  crimes.  But  is  tb^tt  a  jnstilictition  or  excuse  in  law]  Had  Booth  (the 
assassin)  been  captured  alive,  do ubtl  ss  on  his  trial  he  would  have  said  ibat 
he  thought  he  was  doing  no  wrong  in  murdering  the  President,  could  lie 
thereby  have  advanced  the  interests  of  his  frientls  in  the  south,  and  woulil 
have  also  stated,  no  doubt,  that  he  waa  adviseii  by  hid  frienda  to  commit  the  act. 
And  the  M^cused  claims  the  same  aa  an  excuse  for  his  eouduct.  He  claims  that  he 
waa  advi«ed  by  his  ministers  at  the  heads  of  the  different  brancbes  of  the 
executive  department.  But,  air,  in  neither  case  can  such  an  excuse  be  consid- 
ered a«in  the  least  mannerfonning  any  justification  or  excuse  in  law.  This  j^ea, 
anawer,  or  excoae  pleaded,  if  believed  by  the  President  and  his  learned  counsel 
as  being  any  excuse  whatever  for  his  violations  of  law,  we  may  here  get  aomo 
ctue  to  tbe  besitaucy  in  the  trial  of  Jefiei-Han  Davis,  the  great  criminal  of  the 
rebellion,  (inasmuch  as  he  certainly  l)elieved  he  was  doing  no  wrong  in  breaking 
the  law,  as  bis  opinion  waa  that  he  waa  maintaining  a  great  principle.)  Aa  the 
counsel,  or  a  part  of  them,  who  now  defend  tbe  President  on  this  principle,  must 
prosecute  Jeff.  Davis  against  this  principle,  it  would  seem  that,  by  adopting  this 
theory,  they  will  sncceed  in  relensing  both  instead  of  convicting  either. 

Sirs,  adopt  this  new  theory,  and  you  thereby  unhinge  the  law,  open  wide  tbe 
prison  gates,  and  give  safe  conduct  to  every  criminal  in  the  land,  uo  matter  bow 
high  or  low  his  position,  or  how  grave  or  small  his  offences. 

Having  thus  shown  wkat  are  impeachable  offences,  the  definition  of  crimes 
and  miademeanors.  and  how  we  are  to  gather  the  intention  of  the  accused  in  the 
violation  of  a  Inw,  it  becomes  necessary  to  examine  somewhat  tbe  basis  of  tbe 
justification  stated  by  the  defendant  for  his  action. 

bespondent's  defence  to  first  two  charges. 

Tbe  respondent  admita  the  facta  upon  which  tbe  first  charge  reat,  but  denies 
that  they  constitute  an  offence  for  which  he  is  answerable  to  this  Senate,  sitting 
as  a  court  of  impeachment.     This  denial  involves  two  inquiries  : 

1.  Had  the  Presii>e\t  the  powkh  to  rkmovb  thb  Secretary  of  War/ 
lndbr  the  circumstances,  by  virtue  of  thb  constltut10^■  and  the  laws  ] 
as  thby  stood  prior  to  the  passage  of  the  tbnuhe-ofofflce  act?  / 

S  Had  he  the  right  to  remove  that  officer  UNDBK  THB  TBMIRB-Ol'-i 

OFFICE  ACT? 

It  must  be  conceded  that  a  negstive  answer  to  either  of  these  propositions  is 
equivalent  to  a  verdict  of  guilty.  The  respondent  has  stated  his  defence  upon  the 
highest  possible  grounds,  and  it  is  of  the  firpt  importance  that  bis  reasons  be  pot 
to  the  severest  teal,  for  they  underlie  the  whole  iietworkof  our  admirable  system 
of  government.  The  question  here  involved  was  crowded  into  the  smallest  com- 
pai!a  by  tbe  respondent's  distinguialied  premier,  on  a  memorable  occasion)  whea 
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lie  pvt  to  a  gaping  mnllitiide,  heated  by  the  iDflammatory  epcech  oF.tliie  respon- 
dent, ibis  question :  "  Will  you  have  Andrew  JohnaoD  President  or  King  1 " 

Sir,  it  was  gratuitions  in  this  respondent  to  atlempt  to  purge  himself  by  hie 
answer  of  an  intent  to  violate  the  Conatit'itiou  and  laws  of  the  land.  His  answer 
stands  upon  a  right  which  he  claims  began  with  hia  high  office,  and  has  clung 
to  the  President  as  an  undisputed  prerogative  since  the  days  of  Waebington  by 
virtue  of  iheConstitution,  If  he  is  right,  the  motive,  whether  good  or  bad,  cannot 
make  bim  answerable;  if  be  waa  wrnog,  tiie  motive  followd.  The  innocent 
violation  of  a  law  is  not  Bupposable.  If  there  was  in  this  action  of  the  President 
the  exerciBe  of  a  rightful  power,  he  must  be  acquitted  of  this  charge ;  if  he  acted 
outaide  and  in  violation  of  law,  he  must  be  convicted,  whatever  his  motive. 
Let  UB,  then,  examine  the  two  inquiries  suggested  : 

Sire,  I  thiuk  there  exists  a  widespi'ead  and  dangerous  misapprehension  as  In 
the  powers  and  prerogatives  of  the  President.  We  have  been  in  the  hahit  of 
speaking  of  three  co-ordinate  branches  of  government  in  such  connection  and  in 
puch  manner  as  to  imply  that  each  possei'ses  coequal  power  with  the  other.  One 
of  the  tranecendently  valuable  results  of  the  late  war  has  been  t)ie  fixing  thu 
powers  of  our  three  branchea  of  government  where  they  properly  belong,  the 
resolving  of  hitherto  blended  powers  into  the  original  elements  <if  government. 
The  rebellion  was  a  war  of  encroachments  npon  the  rights  of  the  people.  The 
people  triumphed,  and  they  now  insist  that  the  victory  shall  not  be  a  barren  one. 

I  hold  that  tlie  President  of  the  United  States  poBsesees  no  power  other 
titan  that  given  bim  by  the  Constitution  and  the  laws ;  and  I  mean  by  this  that 
there  are  no  inherent  powers  in  the  Executive,  no  reserved  authority,  no  implied 
prerogatives  other  than  those  which  are  necessarily  dependent  upon  aud  detiv- 
^le  from  the  expressed  constitutional  provisions  and  the  laws. 

With  the  evils  of  a  monarchy  so  fresh  in  their  memory,  tlie  framers  of  the 
Constittttion  sought  to  Burround  the  President  with  such  checks  as  to  make  him 
s  mere  exeitUice  twicer — the  Kvvant  of  the  people.  His  powers  were  specifically 
defined,  and  confined  to  the  narrowest  compass;  except  the  high  honor  of  receiv- 
ing embassies  as  the  representative  of  the  government,  he  was  stripped  of  all 
attributes  of  sovereignty;  he  was  given  no  jurisdiction  over  the  legislative  or 
judicial  branches,  but  on  the  contrary  was  made  amenable  to  the  former  for  hia 
unofficial  as  well  as  official  conduct ;  he  can  ci-eate  no  ofSce,  and  his  appointing 
power  is  only  conditional;  he  is  unable  to  declare  war,  or  alone  make  treaties ; 
Ilia  authority  is  mainly  negative,  coufined  chiefly  to  offering  suggestions  to  Con- 
gress, panting  pardons  and  reprieves,  to  concluding  treaties  and  appointing 
nmbaaaadors  and  other  public  officers  "by  and  with  the  advice  and  consent  of 
the  Senate."  Ue  is  the  executive  ob^j,  and  "tkall  take  care  that  tkt  laws  be 
laithiuily  executed."  He  is  without  the  teust  judiciitl  attribute,  and  Mr.  Kent 
says: 

When  laws  are  duly  made  and  promnlpaM  they  only  remain  to  be  exerate<l.  No  diapre- 
tton  iesutjmiKed  U.  the  executive  officer.     It  ie  not  for  him  -  •'-'■'■■—• '  ^ 


the  eipedieucy  d'the  law.     What  has  beenai...    . 

^  d^beralion  preiciibcd  bu  the  CouilUutioa  ought  to  Ttctiet prompt  obedience^   (Kent's  Com- 

menlarieB,  vol.  I,  pageflSL) 

To  the  legislative  is  given  the  power  of  supervising  the  Executive's  acts, 
fttid  tn  remove  him  from  office  for  "  high  crimes  and  misdemeanors."  At  the 
time  of  the  formation  of  onr  government  so  jealous  were  the  people  of  their 
righla.  and  so  fearful  lest  the  President  might  aseume  undue  authority  and  obtain 
the  power  of  a  monarch,  that  it  was  only  by  the  most  strenooUB  exertions  of  the 
friends  «^  the  proposed  Constitution,  in  triumphantly  showing  that  this  power  of 
removal  ipade  him  subservient  to  CongrcBS,  tnat  the  public  mind  became  recon- 
ciled, ftad  the  Constitution  was  finally  acpepted  by  the  people.  They  seemed 
even  then  to  well  understand  their  rights.  The  great  danger  attending  the 
l^pguting  power  was  perceived.     Then,  aa  now,  the  people  feured  the  eoonaons 
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patronage  of  the  ExecntiTe  if  left  unra"frictecl.  anil  they  appreciaied  the  fact  so 
pntent  to-day,  that  lost  for  power  would  be  likely  to  corrupt  officials  and  cause 
them  to 


Hence,  ae  was  thought,  "  effective  measures  of  keeping  officials  virtuons  wbilst 
they  continue  to  hold  tlieir  public  tTuate"  were  interpoaed  by  making  the  ap- 
pointing power  a  dependency  upon  the  Senate.  However  we  may  guard  this 
power,  it  will  ever  be  liable  to  be  made  a  source  of  corruption.  Office  will  be 
the  bribe  held  out  by  unprincipled  Executives;  and  at  all  times  there  will  be 
found  men  base  enough  to  accept  that  bribe.  This  evil  is  unavoidable,  and  to 
Sitve  the  nation,  as  far  as  possible,  from  tbiti  curse,  is  appointment  made  a  joint 
power.  The  second  clause  of  section  2,  Article  II,  of  the  Constitution,  aaya: 
ivith  the  advicG  and  consent  of  the  Semtte,  to  m&ke  treaties, 
ora  present  concur  ;  and  he  shall  nouiiiiftte,  und,  bj  and  with 
>iiB  nuiii'u  Huu  uuiji^Hui  VI  Lii«  oGOSte,  shall  appoint  ambaMadore,  otiier  public  miuisteis  and 
cnUBiilg,  judges  of  the  Supreme  Court,  and  all  other  officers  uf  the  United  Slates  wiiuM 
appoiutnients  are  not  herein  otherwise  provided  for. 

No  shadow  of  authority  is  here  given  to  the  President  alone  to  appoint  any 
officer  whiitever,  not  even  the  most  inferior,  except  aa  invested  with  power 
by  Congress ;  on  the  contrary,  it  is  made  a  joint  act  of  the  President  and 
Senate.  And  why  was  this  made  a  joint  power  1  In  order  to  protect  public 
interesta,  to  prevent  a  vicious  Executive  from  diaplacing  faithful  officers  and 
supplanting  them  with  bis  own  tools  and  confederates ;  to  prevent  the  con- 
summation of  juat  such  a  conspiracy  as  was  conceived  by  the  respondent  to 
obtain  possession  of  all  departments  of  government,  and  to  use  the  power 
thus  obtained  against  the  people,  even  if  it  involved  another  great  national 
strife  and  appeal  to  arms.  But  whatever  may  have  been  the  reasons  wbieb 
led  to  this  being  made  a  co-operative  power  of  the  President  and  Senate, 
the  ^ac;  that  it  is  thus  made  stsncls  nucontroverted,  and  cannot  be  ex  plained 
away.  Words  have  lost  their  meaning  if  other  construction  he  put  upon  it.  I 
wish,  however,  to  direct  attention  to  the  remarkable  connection  of  the  appointing 
wiib  another,  the  treaty-making  power.  Manifestly  the  framere  of  the  Conatita- 
tinn  had  some  object  in  thus  blending  the  two  powers  ;  and  the  reasons  given 
for  making  the  President  and  Senate  parties  to  treaties  apply  with  equal  force  to 
the  appointing  power.  Both  the  Senate  and  President  are  necessary  to  make  a 
treaty;  and  in  the  same  sentence,' the  same  parties  are  made  the  appointing 
power.  Keckless  of  his  acts  as  has  been  the  respondent  in  this  caae,  and  regard- 
lesB  as  he  has  proved  of  the  Constitution,  he  has  never  yet  dared  to  assume  to  be 
the.  Bole  treaty-making  power  in  this  government ;  that,  without  the  concurienoe 
of  the  Senate,  he  can  conclude  treaties  and  annul  them.  Sira,  under  the  Consti- 
tution, the  treaty-making  and  appoiutiog  powers  are  identical;  the  same  parties 
that  make  treaties  make  appointments;  the  President  and  Senate  are  both  ad 
eesential  in  perfecting  appointments  as  in  making  a  treaty.  And  happy  for  the 
American  people  is  this  so,  or  would  we  again  have  the  din  of  battle  ringing  in 
our  ears,  and  war  once  more  sweeping  over  the  land. 

Human  genius  haa  not  yet  been  able  to  frame  a  rule  for  government  in  which 
all  the  powers  are  so  perfectly  defined  and  balanced  as  to  be  literally,  equal. 
Our  own  Constitution  more  nearly  approaches  such  a  form  than  any  other  that 
has  been  given  to  the  world  ;  but  even  in  this  instrument,  framed  by  the  wisest 
patriots  of  the  age,  one  branch  in  the  government  is  made  superior  to  the  others. 
1  his  superiority  follows  from  the  nature  of  the  duties  with  which  each  branch  is 
intrusted,  and  the  necessity  of  some  controlling  influence — the  exponent  of  the 
people's  will — in  order  to  check  usurpations  and  correct  abuses,  which  in  a  repub- 
lic are  likely  to  arise  in  departments  not  directly  responsible  to  the  people. 
The  grand  object  to  be  attained  hy  our  Constitution  was  the  consolid«lion  .(»f 


vodb,  Google 


S8  ncPEACHMENT  OP  THE  PRESIDENT. 

tlie  several  States  iiita  one  nation,  by  SHch  a  compact  as  woul3  secure  "  the 
greatest  good  to  the  greatest  Dumber,"  It  was  to  be  a  government  of  the  peo- 
ple, Jot  the  people.  The  experience  of  ages  had  shown- the  necessity  of  a 
division  of  powers,  and  that  one  of  these  powers  should  poiisess  an  inSiience 
superior  to  that  of  the  others  ;  hut  no  one  power  was  made  supreme  or  wholly 
independent  of  its  co temporaries.  The  judiciary  is  eminently  "  conservative  " 
in  its  character ;  it  is  dependent  apon  the  executive  and  legislative  for  its  exist- 
ence and  perpetuity,  is  without  creative  authority,  and  its  dutius  are  m^iinly 
those  of  an  advisory  character. 

That  controlling  influence  in  this  great  trinity  of  powers  which  form  our 
government  is  the  people,  ailing  through  their  chosen  represpntativea  in  Con- 
gress assembled.  Even  the  most  caeual  reader  of  the  Constitution  inu'it  see 
tbat  each  was  the  intent  of  its  framnrs,  from  tbe  wide  range  of  authority  dele- 
gated— even  to  regulating  tlie  executive  and  judiciary. 

The  Oonstitmion  lays  down  this  gri-at  fundamental  principle  :  "All  power  is 
derived  from  tbe  people."  Congress  is  tbe  only  branch  in  our  government 
elio*en  directly  from  and  by  the  people.  The  frequency  of  elections  enabled 
tbe  people  to  change  or  ratify  any  policy  that  Congress  may  adopt,  by  retiring 
ita  members  or  indorsing  their  acts  by  re-election.  This  makes  the  legislative 
lb«  mouthpiece  of  the  people;  to  the  people  alone  is  Congress  responsible,  and 
it  is  through  Congress  the  people  are  immediately  represented  in  the  govern- 
ment. Tbe  magnitude  of  the  duties  assigned  to  the  legislative,  and  the  author- 
ity given  that  branch  over  the  executive  and  judiciary,  aside  from  the  impera- 
tive necessity,  fully  sustain  the  assumption  that  the  legislative  is  the  superior 
fower  in  the  three  departments  of  government  mentioned  in  our  Constitution, 
ndeed,  upon  no  other  theory  could  the  government  be  sustained.  This  conrnj) 
of  the  people  in  their  government  is  the  great  feature  in  republicanism;  this 
power  of  the  many  is  the  distinctive  character  of  our  Constitution.  While  the 
power  of  the  executive  is  qualified  and  resti-icied  by  the  legislative,  the  author- 
ity of  the  latter  is  uncontralled  by  any  other  department.  It  makes  and 
unmakes;  it  removes  presidents,  judges,  and  other  civil  oiEcers  who  may  be 
guilty  of  high  crimes  and  misdemeanors,  and  sweeps  away  all  obstacles  in  tbe 
way  of  the  natii-n'a  ad  van  cement,  and  prosperity,  and  from  its  vrirdict,  in  a  case 
of  trial  as  this,  there  is  no  appeal. 

A  further  examination  of  section  two,  article  IT,  will  disclose  a  peculiarity  of 
expression  which  is  important.  "He  shall  nominate,  and,  hy  and  with  the  advice 
and  consent  of  the  Senate,  shall  appoint  *  *  all  olEceTS,"  &c.  The 
very  first  step  in  the  matter  of  appointment  is  by  the  Constitution  given  to  the 
President  to  "nominate."  The  appointment  is  still  inchoate.  The  next  step  is  the 
concurrence  of  the  Senate,  and  this  completes  the  ceremony  of  appointment. 
It  then  becomes  the  duty  of  the  President  to  issue  the  coinmi^sion.  In  the  case 
of  Marbury  vt.  Madison  (1  Cwnth,  137-15())  it  was  distmctly  affirmed  in  tlie 
opinion  of  the  Court  that  the  President  could  not  witlthold  a  commission  from  an 
officer  nominated  and  confirmed.  (Bee,  also,  Siory  on  the  Constitution,  sectinn 
1537.)  It  is  the  essence  of  all  contracts  or  matters  in  which  two  or  more  are  to 
act,  that  their  minds  must  meet  and  concur,  and  when  this  is  done  the  act  is 
complete,  and  is  thence  tor  ward  beyond  the  control  of  one  without  the  consent 
of  the  other.  But  note  again,  the  Constitution  does  not  confer  the  power  on 
the  President  to"  appoint."  Kts  power  is  to  "nominate,"  and  when  the  Senate 
concur,  and  not  till  then,  is  he  empowered  to  "appoint,"  and  in  doing  this  be 
merely  Carries  out  the  previously  determined  wish  of  both  parties  to  the  appoint- 
ment. In  Marbury  m.  Madison  the  court  says,  to  "appoint  and  commission  are 
not  one  and  the  same  thing." 

In  the  United  States  vi.  LeBaron,  19  Howard,  74,  the  court  says,  the  com- 
mission is  not  necessarily  the  appointment,  although  conclusive  evideaee  of 
the  fuut.     It  would  have  been  the  simplest  thing  to  have  stripped  this  q^oes* 
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tion  of  nil  doubt  when  the  Gonetitution  wa.B  framed,  had  then-  been  a  diapo- 
iitioii  to  confer  the  autliority  upon  the  executive,  here  claimed  in  the  defence. 
We  know  that  the  very  matter  now  befove  ihia  honorable  body  was  discussed 
then,  so  that  it  cannot  now  be  said  we  are  called  upon  to  decide  new  questions. 
By  what  right,  then,  or  upon  what  principle  of  cmsiructimi  can  you  interpolate 
l.inguage  inio  the  Constitution,  or  give  the  language  already  there  a  meaning 
conirary  to  its  letter  1 

Mr.  Sedgwick,  in  his  work  on  Constriietion,  says : 

Where  there  in  no  obscurity  in  the  effect  of  the  lawa,  and  the  object  aimed  at  by  the 
If^Lslitture,  we  are  not  permitted  to  ioquire  into  motives  of  the  ieginUture,  in  order  la 
dol'eBt  the  law  itself,  afortiuri  any  law  subnequBully  pasBed  oa  the  eame  subject.  (Sedgwick, 
p.  U95 ;  Dunn  PS  Keid  ;  ID  Peter,  5-24.) 

If  this  is  true  of  statutes,  it  is  much  more  a  just  rale  in  searching  for  the  mean- 
ing of  a  fundamental  law,  I  insist  that  the  Oonsiitution  is  perfectly  clear  and 
utiambiguoua  upon  the  subject  of  appointment.  There  should  be  no  division  of 
opinion  on  this  one  point,  it  does  seem  to  me.  Attorney  General  Legare  saya : 
The  people,  however,  were  wisely  jealous  of  tliis  great  power  of  appointioi;  tba  aj!;ents  of 
the  executive  depiirtnieDt,  and  chose  to  restrain  it  by  iequirin<;  it  in  all  cases  to  xoniinafe  ; 
but  only  io  case  it  had  tbe  concurrence  of  Ibe  Senate  to  appoint.     (:td  Opinions,  p.  676.) 

But  let  ua  look  further  into  this  section.  I  have  already  alluded  to  the  mat- 
ter, but  will  repeat  it  in  this  connection.  The  language  is  :  "  But  the  Congress 
may,  by  law,  vest  the  appointment  of  such  inferior  officers  as  they  think  proper 
in  the  President  alone."  Now,  sirs,  there  is  a  familiar  maxim — "  exprnsio 
uiting  vit  exclMsio  aherius" — which  here  prevails.  ThePresident  is,  by  this  clause; 
empowered  to  appoint  such  inferior  officers  as  Congress  may  by  law  direct.  Is 
it  too  much  to  urge  that,  by  naming  these  particularly,  and  no  others,  it  was 
intended  he  should  alone  appoint  no  othera  ?  But,  airs,  even  the  maximum  uf 
the  law  need  not  here  be  invoked.  The  Constitutiou  not  only  expresaea  one, 
and  thua  excludes  others,  but  it  expresses  all — L  e.,  it  provides  for  the  appoint- 
ment of  all  oiScers  of  the  government,  and  preacrihes  the  maimer  of  appointment 
in  this  section.  First,  it  gives  the  President  and  the  Senate  the  power  to  appoint 
a  certain  class  ;  and  aecond.  it  gives  Congreaa  power  to  allow  the  President 
alone,  the  courts  of  law,  or  the  heada  of  departments,  to  appoint  certain 
others;  and  these  cover  the  whole  range  of  officers  of  the  government!  and, to' 
my  mind,  it  ia  the  wildest  reasoning  that  cau  vault  itself  into  the  position  claimed 
by  the  respondent. 

Chief  Justice  Best,  in  5th  Bingbam,  p.  180,  gives  a  rule  directly  applicable 
here: 

Where  a  general  intention  is  expressed,  and  tbe  act  eipresses  also  a"particular  intention 
it) compatible  with  the  general  intention,  the  particoiar  intention  is  lo  be  considered  an 
exception. 

The  general  intention  of  the  framers  of  the  Constitution  was  to  make  theappoint- 
ing  power  joint  with  the  President  and  Senate,  and  the  exception  ouly  makes 
more  imperative  the  general  intention. 

The  inconvenience  of  uniting  these  powers  in  the  multitude  of  minor  officers 
made  the  exception  necessary,  but  the  general  intention  was  only  the  more  dia- 
tinctly  asserted. 

But  this  power  of  removal,  as  implied  from  the  power  of  appointment,  is  fur- 
ther shown  to  rest  in  the  Senate  and  the  President  conjointly,  by  the  adoption 
of  the  third  section  of  the  second  article,  which  provides  that 

Tbe  PreaidenC  shall  have  power  to  All  up  all  vacancies  that  may  happen  durinff  the  recess 
of  the  Senate  by  granting  cominieeions,  which  shall  expire  at  the  end  of  the  next  session. 

Mr.  Wirt  says,  "  The  meaning  of  the  Constitution  aeems  to  me  tff  reenlt  ia 
this ;  that  the  President  alone  cannot  make  a  permanent  appointment  to  those  offi- 
ces; that  to  render  the  appointment  permanent  it  must  receive  the  consent  of  the 
Senate ;  but  that  whenever  a  vacancy  shall  exist  which  the  public  interests  require. 
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ibouM  b*-  immediatply  filled,  and  in  filling  which  the  advice  Bud  consent  of  tlie 
Senate  cannot -be,  immediately  a^ked,  because  of  their  recess,  the  President  shall 
have  power  of  filling  it  by  an  appointment  which  ahall  continue  only  until  the 
Senate  shall  have  passed  upon  it;  or,  in  the  language  of  the  Gonstitntiun,  "  till 
the'end  of  the  next  session." 

i  am  not  here  discussing  the  question  of  vacancies  and  the  power  to  fill  tbem 
tinder  the  Constitution,  but  I  desire  t^i  show  that  this  particular  clause  of  the 
Constitution' now  being  noticed  furnishes  strong  and  direct  evidence  that  the 
appointing  power  wa«  intended  to  be  kept  undivided  in  the  Senate  and  President, 
except  in  tboee  cases  where  the  two  could  not  from  some  uncontrollable  neces- 
sity act  at  the  time.  Henco  we  find  Mr.  Story  holding  what  1  think  to  be  the 
iindiHnuted  construction  of  the  clause,  that  "if  the  Senate  are  in  session  when 
olficeil  are  created  by  law,  and  noininations  are  not  made  to  tbem  by  tbt  Preei- 
deot,  he  cannot  appoint  to  such  ofGces  during  the  recess  of  the  Senate,  because 
a  vacancy  does  not  happen  during  the  recess  of  the  Senate,  In  many  instances 
where  otficrs  are  created  by  law,  special  power  is  on  this  very  account  given 
to  the  President  to  till  them  during  the  recess;  and  it  was  then  said  that  in  no 
other  inataijcee  had  the  President  filled  such  vacant  ofiices  without  the  special 
anthority  of  law."     (2  Story,  1659.) 

Thin  author  says  again,  in  paragraph  1557:  "There  was  butoneof  two  conraes 
to  be  adopted :  either  that  the  Senate  should  perpetually  be  in  session,  in  order 
to  provide  for  the  appointment  of  ofiicers.or  that  the  President  should  be  author- 
ised to  make  temporary  appointments  during  the  recess,  which  should  expire 
when  the  Senate  should  have  had  an  opportunity  to  act  on  the  subject." 

This  distinction  between  temporary  and  pi 'rmnne lit  appointments  is  recognized 
in  the  caae  of  the  United  States  p»  Kirkpatrick,  9  Wheaton,  720.  The  inde- 
pebdeDt  action  of  the  President,  in  violation  of  the  wishea  of  the  Senate,  seems 
not  to  have  been  anticipated.  In  a  long  list  of  casualties  given  by  Mr,  Wirt,  in 
the  opinion  referred  to,  he  had  in  mind  only  those  causes  which  could  nut  bo 
foreseen  as  preventing  the  co-operation  of  the  Senate. 

It  baa  been  uniformly  held  that  if  vacancies  are  known  to  esist  during  the 
lion  of  the  Senate,  and  nominations  are  not  then  made,  they  cannot  be  filled  / 
._,  Executive  appointment  during  a  recess  of  lh<\  Senate.     (4  Opinions,  362.)  J 
'This  would  not  oe  true  if  it  were  unimportant  whether  the  Senate  participated 
in  the  appointment. 

It  is  urged  here  that  the  President  not  only  has  the  power  to  appoint,  but 
that,  having  that  power,  he  may  also  remove,  ae  a  necessary  incident.  I  will 
admit,  that  if  it  can  he  shown  that  the  President  may  alone  appoint  to  otSce, 
then  if  the  tenure  of  the  oflice  is  not  fixed,  but  remains  at  the  pleasure  of  the 
President,  he  may  unquestionably  remove  that  officer.  But,  sir,  I  shall  show 
hereafter  that  the  doctrine  of  incidental  power  goes  no  further  than  to  extend 
to  the  President  when  he  alone  has  the  appointing  power.  I  deny  that  the 
President  anywhere  baa  that  power,  save  when  conferred  hy  Congress  as 
prescribed  by  the  Constitution.  Besides,  Mr.  President,  I  assert  that,  prior 
to  the  opinion  rendered  by  the  late  Attorney  General,  there  can  be  nowhere 
found  an  anthority  going  so  far  as  did  that  learned  gentleman.  What  says 
history  upon  this  snbject?     Hamilton  said,  in  No.  77  of  the  Federalist! 

It  has  been  mcndnnod  us  one  of  tlie  B(lvaiit.ages  to  be  Gipec(«d  from  tlie  co-operatlna  of  die 
B«dM«,1d  the  busiuegs  of  appolntDieacs,  that  it  ironld  coDtiibute  to  tbe  stability  of  tbe 
administration.    Tbe  consent  of  ttat  hoAy  would  be  neceaaarf  to  displace,  as  well  as  nppoiat. 


'^. 


The  change  of  tbe  Chief  Mas^islrate,  therefore,  wouM  not  occasion  so  vioiont  or  so  geneTat  a 
revolution  In  the  offitara  of  the  | ' '"'"■  *■ '-'  ■'''■ *'■ — '"  " 


revolution  !o  ihc  officsra  of  ibe  government  aa  might  be  expected  if  be  were  the  sole  diaposei 
of  office*.  When  a  man  In  anj  station  had  given  satisfactory  evidence  of  his  fitoeas  for  It,  a 
new  Presid'ent  would  beieatrainedfromattKniptiiigachangom  fHvorof  aperaon  more  agree-  - 
able  to  him,  bj  tbe  apptehauiiion  that  tbo  diwitunt«aauce  of  Che  Senate  mig-bt  frastrate  the 
attempt  and  bring  aoms  degree  of  diacredlc  upon  bimaelf.  Those  who  can  best  estimate  tbe' 
vaiue  of  D  stead;  admlniBtmtlon  will  be  most  disposed  to  prise  a  provision  which  connects 
the  olHciit]  existence  of  public  men  with  tbe  approbatiun  or  disapprobation  of  that  body  which, 
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from  the  greater  permaoeiic'r  of  ita  own  cunipOBltioD,  will,  in  all  probahilitj',  be  lesi  enbject 
to  iacoiutaac?  than  an^  other  raember  cf  the  ^Tennnent.  To  thu  nmoa  of  the  Senate  vrttk 
the  Prexideut  in  the  arhcle  of  sppointmenls,  it  Qas.  in  some  cases,  been  objected  th&t  it  would 
serve  to  pive  the  President  an  iiJiriHe  influence  oM7(Ae  Seniilt;  becanse  the  Senate  wool 3  liave 
the  poirer  of  r«9t ruining  faint.  This  is  an  absurditj- in  terms.  It  cannot  admit  of  donbtlhst 
the  entire  power  of  appointment  would  enable  him  much  more  eSectoallj  to  establieh  a  dau- 
gerons  empire  over  that  body,  than  a  mere  power  of  nomination,  subjecl  to  their  control. 

Mr.  Hamilton  then  proceeds  to  review,  in  a  muBterty  msauer,  tlie  Btructura 
and  power  of  the  esecutive  department,  and  in  conctusion  refers  to  the  many 
reetrainte  thrown  around  the  li^xecutire,  and,  speaking  to  this  matter  of  appoint- 
ing power,  Bays  i  "  In  the  only  instance  in  which  the  abuse  of  the  executive 
authority  was  materially  to  be  feared,  the  Chief  Magistrate  would,  by  ihal  plan, 
(speaking  of  the  constitution,)  be  aubjected  to  the  control  of  a  bmnc'i  of  the, 
legislative  body,"  and  aeke :  "  What  more  cau  an  enlightened  and  reAsonable 
people  desire  V 

In  No.  76  of  the  Federalist  the  writer  examiuee,  at  more  length,  the  reasons 
which  led  lo  the  adoption  of  this  joint  plan  of  appoiotment,  instead  of  confer- 
ring the  entire  power  upon  the  Preaideot ;  and  he  shows  that  the  power  given 
to  the  President  waa  solely  to  nominate,  while  the  President  and  Senate  appoint. 
He  shows  tliat  as  the  President  must  first  nominate,  he  can  always,  even  if  the 
Senate  reject,  send  back  the  name  of  some  one  of  his  choice  ;  and  this  should 
satisfy  those  who  insist  upon  giving  supreme  power  of  appointment  to  the  Ex- 
ccntive.     He  then  aske  : 

To  what  purpose,  then,  require  co-operation  of  the  Senate  T  I  answer  that  the  neceMltf 
of  the  concurrence  would  hsiVe  a  powerful,  though  in  general  silent,  operation.  It  would  be 
an  excellent  cbeck  npon  a  spirit  of  favoritism  in  the  Prosideiit,  and  would  lend  greatl;  to 
prevent  the  appointment  of  unfit  characters  from  Stale  prejudice,  from  faniily  connection, 
Irom  personal  attachment,  or  from  a  view  to  popularity.  In  addition  to  this,  it  would  be  an 
efficacious  source  ofstabllitj  in  an  adminiiiCration.  '  '  It  will  readily  be  comprehended  thai 
a  man  who  had  himself  the  sole  disposition  of  offices  would  be  governed  much  more  by  bis 
private  inclinations  and  interests  than  when  be  waa  bound  to  submit  Ibe  propriety  of  hia 
choice  to  the  decision  and  determination  of  a  different  and  independent  body,  and  that  body 
an  entire  branch  of  the  legislature. 

Now,  sirs,  I  aver  that  at  the  time  Hamilton  wrote,  it  will  be  found  in  thia 
loatter  he  expressed  not  only  bis  own  views  but  the  views  of  the  people  who 
adopted  the  Constitotion. 

Mr.  Madison  at  thia  time  entertained  no  other  view,  and  his  opinions  had  a 
large  influence  upon  the  people,  and  contributed,  probably,  more  than  those  of 
any  other  one  public  man  in  bringing  about  the  adoption  of  the  Constitution, 
In  No.  47  of  the  Federalist  be  argues  at  length  lo  show  that  the  maxim  of 
Montesi^uieu,  which  requires  a  separation  of  the  departments  of  power  to  secure 
liberty,  is  not  true,  arid  has  not  been  without  exception  in  any  government  other 
than  an  abeolnte monarchy.  He  then  shows  that  by  the  British  constitution  the 
departments  of  government  are  not  distinctive,  bnt  that  one  branch  of  the  legis- 
lative forms,  like  oui  Senate,  a  great  constitutional  council  to  the  chief  execu- 
tive; it  is  the  sole  depository  of  judicial  power  in  impeachment,  and  is  the 
supreme  appellate  jurisdiction  in  other  cases.  And  the  judges  are  so  far  con- 
nected with  the  legislative  as  to  attend  and  participate  in  the  deliberations, 
though  not  to  vote. 

Mr,  Madison  then  shows  that,  notwithstanding  the  tinqtiallfied  terms  in  which 
the  axiom  of  Montesquieu  is  laid  down  by  the  Constitution  of  the  States  of  the 
Confederation,  there  was  not  a  single  instance  in  which  the  several  departfeents 
of  power  have  been  kept  absolutely  separate  and  distinct. 

In  Kew  Eampahire  the  senate  had  the  right  of  trial  by  impeachment.  The 
president,  who  was  the  head  of  the  eiecntive  department,  was  the  presiding 
member  of  the  senate,  and  had  h  casting  vote.  The  legislature  elected  th6 
execntive,  and  hia  council  were  chosen  from  the  legislattire.  Some  Btal^' 
officers  were  appointed  by  the  legislature,  while  the  judiciary  were  appoiste^ 
by  the  executive. 
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In  Maffiachusette  die  ^di«iary  were  appointed  by  the  executive,  and  were 
removable  by  Iiim  <m  an  address  of  tbe  two  brandies  ol  the  legiHlatare. 
Many  officers  of  tbe  State  (some  of  them  executive)  were  appointed  by  the 
legislature. 

He  pBSeeB  over  IUi»de  Island  »t>d  (jonnecticot,  as  their  constitutions  were 
adopt^  before  the  Revolution,  and  hefore  the  pnnciples  under  examination  had 
hecome  an  Aliject  of  attention. 

In  New  Yurfc  the  powers  rtf  govecnment  were  curio«aly  blended.  The  exec- 
Btive  had  a  partial  control  over  iSie  legislative,  and  a  like  control  over  the 
jndiciary,  and  even  blended  the  executive  and  judiciary  in  the  exercise  of  this 
control.  There  was  a  council  of  appointment  composed  of  the  executive  and 
partly  of  the  tcgislatire,  which  appointed  both  executive  and  judicial  officers. 

New  ilereey  blended  the  powers  of  government  more  than  either  of  tbe  fore- 
going. The  governor,  wiio  was  tbe  executive,  was  appointed  by  the  legislature, 
Bipd  yet  he  was  not  only  the  exectttivc,  but  he  was  chanceltor  and  surrogate  of 
the  State ;  he  was  a  member  of  the  supreme  court  of  appeals  and  president, 
winh  a  csijtiiig  vote,  of  one  of  tbe  legislative  brauehes.  This  siime  legislative 
branch  acted  again  as  executive  council  of  the  governor,  and  with  him  consti- 
tuted tbe  mutt  of  appeals.     Tbe  judiciary  were  appointed  by  the  legislature. 

Pennsylvania,  Delaware,  Maryland,  Virginia,  North  OaroiinA,  South  Carolina, 
and  Geoi^ia,  all  bad  tbe  eiuiie  syetem  oi  blended  powers.  In  some  of  them 
evenjastices  of  the  peace  were  appointed  by  the  legislature. 

It  is  BcarcJy  possible  to  find  anywhere  in  contemporary  history  a  stronger 
pntof  of  the  jealousy  with  which  ikte  people  clung  to  their  right  to  control  their 
own  political  aflaire;  and  it  was  a  great  concession  of  the  States  of  the  Confed- 
eracy to  tbe  Union  under  the  Constitution  when  they  assented  to  the  clause 
now  being  considered.  In  every  State  of  tbe  confederacy,  at  the  time  they 
we**  called  apon  to  adopt  the  Constitution,  the  people,  through  ihe  legislatures, 
Bat  only  made  the  laws,  hut  tboy  appointed  tbe  OTcers  who  were  to  execute 
tbnu ;  and  not  only  this,  but  provided  for  their  removal  in  the  same  manner. 
Tbey  seemed  to  have  regarded  the  chief  executive  as  an  olScer  dcriignated  to 
aesiiBt  tbe  execution  of  the  laws,  hut  that  it  was  unsafe  to  give  him  power  to 
appoint  those  who  were  to  co-operate  with  him  in  this  duty., 

1  say  it  was  a  great  concession,  and  a  radical  change  which  confen-ed  upon 
the  PtesideBt«f  the  United  States  even  the  prerogatives  which  are  now  undis- 

Sira,  the  people  who  adopted  the  Constitution  were  unaccustomed  to  looking 
upon  tiieir  Executives  «s  standing  high  above  them  and  distributing  the  powers 
which  they  alone  possessed.  They  had  never  been  in  the  habit  of  clothing  them 
with  imperial  powers,  or  permitling  thcni  to  suppose  for  a  moment  that  they 
were  n  distinct  and  s«parate  entity  of  government.  They  had  never,  in  a  single 
instance,  given  to  a  State  executive  a  distinct  existence,  separate  from  the  legis- 
lative and  judicial  departments.  He  always  acted  conjointly,  and  upon  tbe 
question  of  appointments  to  andi'emoval  from  office,  more  than  upon  any  other, 
tbey  seemed  to  have  been  cautious. 

With  the  light  of  this  history,  it  is  monstrous  to  suppose  that  the  people 
parted  with  their  power,  as  ia  claimed  by  tbe  respondent,  in  adopting  che  article 
ondor  discussion,  thai  they  gave  up  without  a  word  of  dissent  all  those  checks 
ujioniithe  Executive  with  which  tbey  bad  been  so  familiar,  and  which  they  had 
eo  anifonnly  adopted. in  their  State  governments. 

They  did  no  such  thing,  Mr.  President,  and  nowhere  can  it  be  shown  they 
intanded  any  such  thing.  On  the  contrary,  we  have  seen  that  this  clause  of  tbe 
Constitution  was  urged  upon  them  for  tbe  veiyieason  that  it  practically  secured 
to  them  a  system  with  which  tbey  bad  been  so  long  familiar.  Tbe  debates 
tit  tliat  time  show  that  tbe  Constitution  was  adopted  under  tbe  impression  that 
this  clause  gave  the  pbwer  of  appointment  and  removal  jointly  to  the  Senate 
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and  President,  and  tliey  show,  too,  that  the  clause  waa  framed  to  meet  this  view. 
I  Bay,  then,  it  ia  unwarrantable,  upon  any  principle  ot"  conatitutioual  or  atatutory 
construction,  to  give  the  instrument  any  other  meaning. 

As  well  might  yon  annul  an  ordinary  contract  upon  declarations  given  after 
it  18  signed.  The  moat  that  can  be  abown  ia  what  the  parties  aaid  at  the  time 
it  waa  made,  and  the  written  compact  ia  concluaive  of  the  meaning  expressed. 
We  have  seen  how  the  p«)ple  felt  at  the  time.  We  have  seen  what  two  greiit 
writers  upon  the  aubject  said  at  the  time,  and  that  their  opiniona  influenced 
largely  the  adoption  of  the  Conatitntion.  Upon  the  question  under  discussion 
at  that  time  there  aeemed  hut  one  mind.  ' 

Mr.  President,  1  think  I  do  not  state  it  too  strongly  in  saying  that  prior  to  the 
meeting  of  tlie  first  Congress,  and  at  the  tim«  the  Constitution  was  adopted, 
none  of  the  friends  of  the  Constitution  claimed  the  power  for  the  President 
which  is  now  urged.  Some  of  its  enemies  made  the  charge,  but  it  was  denied 
by  its  frieada.  No  man  in  this  country  has  studied  more  carefully  the  history 
on  the  subject  than  Mr.  Story,  He  says,  in  his  Commentariea  oa  the  Consti- 
tution, (pagea  15,  3d,  40,  41,)  that  the  doctrine  (speaking  of  the  same  constmc- 
tion  nrged  by  the  managers)  waa  maintained,  with  great  earnestness,  by  tht 
earlieat  writera,'and  aaya  that  at  thia  period  the  friends  of  the  Conatitatiou 
had  no  other  view.  He  citea  5  Marahall's  Life  of  Washington,  chapter  3, 
page  198,  and  1  Lloyd's  Debates,  351,  366,  450. 

Of  the  effect  of  theae 'opinions  upon  the  public  mind  at  that  time  this  writer 
Bays: 

This  was  the  doctrine  maintained,  with  great  earneatness,  by  the  federaliats,  and  it  had  a 
most  material  tendeucy  to  quiet  the  juet  alarms  of  the  overwhelming  iDfluence  and  Brbitraiy 
eiercise  of  ibis  prerogative  of  the  Eiecutive,  which  might  prove  fatal  to  the  perBonal  iiije- 
peudeuce  and  freedom  of  opinion  of  public  officers,  as  well  as  \o  the  public  liberties  of  tbe 
country.     (Stoij's  Commentaries,  see.  1531'.     Slflry  on  Constitation,  vol.  ii,  page  400. ) 

I  have  been  endeavoring  to  show  that  at'the  adoption  of  the  Oonsiilution 
the  appointing  power  was  regarded  and  made  a  joint  power  between  the  Senate 
and  the  President,  as  was  also  the  power  of  removal.  I  think  this  position 
well  established. 

I  have  thus  fully  discussed  the  appointing  power  directly  with  the  Senate 
because  the  same  reasons  that  required  that  power  to  be  joint  apply  with  equal 
force  to  the  power  of  removal. 

Let  us  come  down,  however,  to  a  period  snbacquent  to  the  adeptlaa  of  ^e 
Constitution. 

Congress  met  March  4,  1789,  and  continued  until  September  29,  of  the  same 
year.  On  the  27th  of  July  they  passed  the  act  organizing  the  JDepartmeiit  of 
Foreign  Affaire,  and  on  the  7th  of  August  following  was  passed  the  act  organ- 
izing the  Department  of  War.  These  two  acts  are  identical  in  language  in 
every  particular,  except  the  assignment  of  duties  to  the  different  principal 
ofBeers  of  the  department.  As  much  of  the  argument  hinges  on  the  law  organ- 
izing the  Department  of  War,  at  this  time  it  is  important  to. know  just  what 
was  said  and  done  at  the  time.  There  are  some  peculiarities  of  the  law  to  which 
I  invite  attention. 

Section  one  provides  that — 

There  shall  be  an  executive  department  to  be  denominated  Ibe  pepartmept  of  War,  and 
that  there  shall  be  a  priucipal  officer  therein,  to  be  called  tbe  Secretary  lor  the  Department 
of  War,  who  shall  perform  and  execute  such  duties  as  shall  from  time  to  time  be  Ajolned 
upon  him  by  tbe  President  of  the  United  States,  agreeably  to  the  Constitution,  relative  to 
nilitarj  commiasions,  or  to  the  land  or  oavat  forces,  ships  or  warlike  stores  of  the  United 
states,  or  to  such  other  matters  respecting  military  or  navat  affairs  as  th6  President  of  the 
United  States  shall  assign  to  said  dapartment.  or  relative  to  tbe  granthig  of  lands  to  persons 
entitled  tiereto  for  military  services  rendered  to  the  United  Slates,  or  relating  lo  Indian 
affairs ;  and  furthermore,  that  the  said  principal  officer  shall  conduct  the  business  of  the  said 
department  in  such  maimer  as  ^e  President  of  the  United  States  shall  from  time  to  time 
ocoei^or  direct. 
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Sec.  2.  Tliat  there  shall  be  in  the  Baid  departmect  an  inferior  officer,  to  be  appointed  by 
the  Baid  principal  officer,  to  be  employed  tberein  as  be  shall  deem  proper,  and  to  be  called 
the  chief  clerk  ia  the  Department  of  War,  and  who,  whenever  the  said  principal  officer  shall 
be  removed  from  office  by  the  President  of  the  United  States,  or  in  anj  other  case  of  vacancy, 
ahall  dnriQK  encli  vacancy  have  charge  and  custody  of  all  records,  boohs,  and  papers  apper- 
taining to  the  said  deparCDienk 

Sec.  3.  The  said  principal  officer,  and  every  other  person  to  be  appointed  or  eoiployed  in 
the  said  department,  sball,  before  he  enters  on  the  execution  of  his  ogice  or  etDpioyment, 
toko  an. oath  or  affirmation  nell  and  faithfully  to  execute  the  Irust  committed  to  him. 

Sec.  4.  The  Secretary  for  the  Department  of  War,  to  i>e  appoioted  in  consequence  of  this 
»ot,  shall  forthwith,  after  bis  appointment,  be  entitled  to  have  the  custody  and  charge  of  all 
records,  books,  and  papers  in  the  office  of  Secretary  for  tbe  Department  of  War,  heretofore 
established  by  the  Uniled  States  in  CoDKiess  assenibled. 

It  IB  noticeable  that  tte  law  aowhere  provides  hove  or  by  whom  tbe  principal 
officer  is  to  be  appointed.  Tbelanguageof  tbe  law  is,  in  the  6  rst  section,  "there 
shall  be  a  principal  officer ;"  Id  tbe  third  eeetioii,  "  that  the  said  principal  ofBcer 
and  every  other  person  to  be  appointed  or  employed  in  said  department,"  &c., 
ghall  take  an  oatb,  &c,;  in  section  four,  "  that  the  Secretary  for  the  Department 
of  War,  to  be  appointed  in  consequence  of  this  act,  shall,  forthwith  after  his 
appointment,  be  entitled  to  have  custody  and  charge  of  ail  'records,"  &c.  It 
has  been  uniformly  held  that  where  no  provision  is  made  in  the  law  for  the  ap- 
pointment of  the  officer,  the  appointment  must  he  made  by  and  with  the  advice 
and  consent  of  the  Senate.  (6th  Attorney  Generals'  Opinions,  page  1.)  This 
results  necessarily  from  tbe  language  of  the  Constiinttion.  No  provision  was 
made  in  the  laws  organizing  either  of  tbe  executive  departments  as  to  bow  tbe 
principal  officers  were  to  be  appointed ;  tbey  were,  therefore,  all  appointed  by  and 
with  the  advice  and  consent  of  tbcSenate.  Ia  it  not  fair  to  suppose  the  removal 
i  was  to  take  place  in  the  same  manner  ?  On  tbe  same  day  the  War  Department 
was  created,  Congress  passed  an  act  giving  tbe  President  power  expressed  to 
remove  tbe  governor  and  other  cheers  of  the  territory  organized  under  tlie  ordi- 
nance of  17S7,  and  yet  these  officers  were  by  the  same  act  to  be  appointed  by 
and  with  tbe  advice  and  consent  of  the  Senate.  Is  it  probable  that  Congress 
would  have  made  special  provision  for  the  exercise  of  power  in  one  case,  if  they 
had  supposed  that  power  incident  to  tbe  share  the  President  took  in  the  appoint- 
ment 7  Tbe  act,  it  seems  to  me,  clearly  indicates  that  Congress  regarded  legis- 
lation necessary  to  confer  the  power,  else  it  was  needless  to  have  legislated  at  all 
upon  tbe  subject. 

But  it  is  urged  that  the  second  section  of  the  War  Department  act  does  con- 
fer this  power,  absolutely.  I  say  not.  The  second  section  provides  for  the 
appointment,  by  the  Secretary  of  War,  of  an  inferior  officer,  to  be  palled  the 
"chief  clerk,"  who,  whenever  the  said  principal  officer  ((he  Secretary)  shall  be 
removed  by  the  President  of  tbe  United  States,  or  in  any  other  case  of  vacancy, 
shall,  during  sucb  vacancy,  hare  charge,  &e. 

There  is  a  marked  difference  of  expression  between  the  act  I  have  referred 
to  as  passed  upon  tie  same  day,  and  this.  In  the  one,  the  absolute  power  of 
revoking  commissions  and  removing  is  conferred ;  in  the  other,  the  expres- 
sion, "  whenever  the  said  principal  officer  sball  be  removed  from  office  hy 
the  President,"  &c.  Now,  sirs,  I  think  that  tbe  utmost  which  can  be  claimed 
tiom  this  grant,  is  recognition  of  a  c[ua1iEed  and  limited  power  over  tbe  Secre- 
tary of  War,  in  case  hie  removal  should  become  necessary  at  a  time  when  by 
the  Mcerciae  of  it  a  vacancy  would  be  made  at  a  time  when  the  Senate  could  not 
assist  in  filling  it.  Provision  had  to  be  made  for  this,  as  the  discuasioas  at  the 
time  show,  and  I  think  the  language  means  nothing  more  than  that  the  Presi- 
dent was  to  exercise  the  same  and  no  more  power  than  would  be  conceded  to 
blm  in  the  entire  absence  of  any  provision  on  the  subject.  This  law  did  not 
tske  the  ease  oiU  of  the  consttttitional  limitation,  and  by  no  legal  interpretation 
c«n  it  be  held  to  do  so. 

When  the  bill  for  organizing  the  Department  of  Foreign  Affairs  WHM  nadei 
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diacuasion,  the  original  draft  read  "  to  be  removed  by  the  President."  Upon  tbia 
arose  all  the  diecusaioa  which  is  chiefly  relied  upon  by  the  coimeel  for  the 
respondent.  Whatever  may  or  may  not  be  proved  by  that  discussion,  one  thing 
is  observable,  namely — the  language  of  the  first  draft  waa  materially  changed, 
and,  aa  finally  adopted,  left  the  question  iipon  inference  merely.  Instead  of 
declaring  that  tbia  officer  ia  removable  by  the  President,  in  plain  and  unmistak- 
able phrase,  an  equivocal  oxpies'^ion  wis  finally  adopted,  which  it  waa  thought 
would  partially  meet  the  views  of  the  m^j  Drity  and  yet  decide  nothing  abao- 
lutely. 

But  let  ua  notice  for  a  moment  tbi?  discus'iion  of  1789.  I  am  not  inclined  to 
underrate  the  value  of  that  debate,  but  as  forming  any  rule  or  guide  for  us  I 
cannot  give  it  great  importance.  Theleadmgmaid  which  controlled  the  removtrf 
party  was  that  of  Mr.  Madison,  and  he  it  ia  known  argued  against  his  views 
expreased  before  the  Constitution  was  adopted.  Whether  he  beg.in  to  have 
glimmering  hopes  of  the  presidency  himself  I  wilLnot  say,  but  it  certainly  detracts 
from  the  value  of  his  opinions  to  know  that  his  views  expreased  after  the  Consti- 
tution was  adopted  were  different  from  thoae  entertained  when  he  waa  urging  its 
adoption.  But,  as  I  understand  that  discusaion,  the  argument  turned  largely 
upon  the  necessity  of  this  power  resting  somewhere  at  a  time  when  there  was  a 
pressing  emergency  for  its  exercise. 

The  first  proposition  waa  made  by  Mr.  Madison,  that  there  be  establislied  an 
ExecutiveDepartment,  compHsing  the  Departments  ofToreign  Affairs,  of  the  War 
and  of  the  Treaaury,  the  chief  officsrs  thereof  to  be  called  Secretaries ;  to  bo  nomi- 
nated by  the  President  and  appointed  by  and  with  the  advice  and  consent  of 
the  Senate,  and  "to  be  removable  by  the  Preaident."  This  resolution  waa 
finally  made  the  basis  for  three  separate  bills,  couched  in  similar  language,  creat- 
ing the  Department  of  Foreign  Affairs,  Department  of  the  Treasury,  and  Depart- 
ment of  War.  The  bill  creating  the  Department  of  Foreign  Affairs  waa  first  taken 
np,  and  gave  rise  to  a  long  discussion.  This  bill  waa  amended  by  iDserting  ia 
the  second  article  words  implying  the  right  of  the  President  to  remove  the  Sec- 
retary, and  waa  eubaequently  amended  by  atriking  out  of  the  first  article  the 
authority  of  the  President  to  make  such  removals.  This  last  amendment  waa 
carried  by  a  vote  of  31  ayes  to  19  naya,  and  the  bill,  as  amended,  passed  the 
House  by  a  vote  of  89  to  22.  In  the  Senate  the  bill  was  earned  by  the  casting 
vote  of  the  Vice-President. 

It  is  an  easily  understood  principle  that  where  two  or  more  unite  in  an  acf 
they  may  delegate  the  authority  in  all  to  any  one  of  the  number,  and  this,  we 
may  say,  was  done  inferentially  by  the  vote  I  have  noticed.  But,  sirs,  the 
Senate  has  aince  spoken  upon  this  very  subject  many  timea,  as  I  shall  show, 
and  on  every  occasion  in  unmistakable  condemnation  of  the  principle  laid  down 
by  the  respondent. 

When  John  Quincy  Adams,  in  1836,  attempted  to  entangle  the  United  States 
in  an  alliance  with  the  new  republics  of  South  America,  and  to  establish  what 
was  popularly  termed  the  "  Panama  mission,"  this  encroachment  upon  legislative 
prerogative  wa$  sturdily  resisted  ;  the  Senate  insisting  upon  its  rights  to  the 
utmost,  even  to  contending  that  when  a  new  mission  is  created  it  createa  a  new 
office,  which  does  not  come  under  the  class  of  vacancies,  and  therefore  the 
Preaident  baa  no  right  to  fill  it  by  a  temporary  appointment. 

Under  every  administratign  aince  the  days  of  Monroe,  we  observe  attempts 
by  the  Executive  to  monopolize  the  right  of  appointment,  but  in  every  instance 
these  encroachments  were  resisted,  the  Senate  successfully  asaerting  its  joint 
authority  to  appoint  and  remove.  In  the  session  of  1825-'26,  warned  by  the 
attempted  exercise  of  this  assumed  power  hy  Mr.  Adams  in  the  eaae  of  the 
Panama  misaion,  a  select  committee  was  appointed  by  the  Senate,  charged  with 
an  inquiry  into  the  expediency  of  reducing  Executive  patronage  j  which  oom- 
nuttee  reported  six  bills,  intended  to  contrtd  and  regulate  difierenC  branches  o£ 
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tlie  public  service  and  limit  some  exercises  of  Eiecutive  power.  In  one  of  the 
six  bills,  to  secure  in  office  ftuthfwl  collectors  and  dtabuTBers  of  the  revenue,  the 
President  wag  requireu  to  report  to  Congress  the  causes  for  each  reilioval.  The 
section  of  the  bill  to  that  effect  reads  : 

That  in  all  nominations  made  by  the  President  to  the  Senate,  to  fill  vacancies  occasionec! 
by  an  eierciee  of  tbe  President's  power  to  remove  from  office,  the  fac'  of  the  removal  shall 
be  stated  to  the  Senate  ai  tbe  game  time  that  tbe  numinatioQ  is  made,  with  a,  statement  of  the 
reasons  for  which  such  oiiiiMr  may  have  been  removed. 

Benton  says  this  was  intended  to  operate  as  a  restraint  upon  removals  wilhoui 
cause,  and  "  was  a  recognition  of.  a  principle  essential  to  the  proper  exercise 
the  appointing  power,  and  entirely  consonant  with  Mr.  Jefferson's  idea  of  remo 
als,  but  never  admitted  by  any  administration,  nor  enforced  by  the  Senate  against 
any  one — always  waiting  the  legal  enactment.  The  opinion  of  nine  Buch  sena- 
tors as  composed  the  committee  who  proposed  to  legalize  this  principle,  all  oi 
them  democratic,  and  moat  of  them  aged  and  experienced,  should  stand  for  a 
persuasive  reason  why  this  principle  should  be  legalized."  (Benton's  Thirty 
Years'  View,  vol.  1,  chap.  29.) 

During  Jackson's  administration  this  power  of  removal  as  claimed  by  the 
accused  came  before  the  Senate  many  times,  and  never  bat  to  receive  a  decided 
condemnation.  Upon  the  breaking  up  of  Jackson's  firet  cabinet,  Mr.  Van 
Buren  was  nominated  to  the  Senate  a«  miaister  to  England.  His  confirmation 
was  opposed  for  several  reasons,  and  among  them  it  was  charged  that  he  intro- 
duced, as  Jackson's  Secretary  of  State,  a  system  of  proscription  or  removal  for 
opinion's  sake,  and  a  formal  motion  was  made  by  Mr.  Holmes,  of  Maine,  to 
raise  a  committee,  with  power  to  seud  for  persons  and  papers,  to  inquire  into 
the  charges  and  report  to  the  Senate.  But  tliis  looked  so  much  like  an  impeach- 
ment of  the  President  that  it  was  dropped.  The  same  reasons  for  the  rejection 
were  urged,  however.  Among  those  who  insisted  upon  the  rejection  for  the 
reason  I  have  stated,  among  others,  wire  Clay,  Webster,  Clayton,  Colonel 
Hayue,  of  Sonth  Carolina,  Governor  Moore,  of  Alabama,  and  not  least  on  the 
list  was  Thomas  Ewing,  of  Ohio,  Van  Bureu  was  rejected,  and  the  right  of 
tbe  Senate  and  the  truth  of  the  principle  I  now  insist  upon  was  vindicated. 

During  Jackson's  second  term  the  question  came  up  before  the  Senate  in  a 
difi'erent  form.  The  offices  of  bank  directors  to  the  United  States  Bank  were 
about  to  be  vacated  by  limitation  of  their  term.  Jackson  desired  tbe  reappoint- 
ment of,  and  accordingly  non^nated,  the  incumbents.  The  Senate,  for  their  own 
reasons,  rejected  tbe  nominees.  Jackson  then  attempted  to  coerce  tbe  Senate 
into  the  appointment,  and  accordingly  sent  the  same  names  back,  intimating  in 
his  message  that  he  would  nominate  no  others.  The  nominations  went  to  a  com- 
mittee, who  reported  a  resolution  recommending  rejection,  which  was  immedi- 
""he  report  was  an  able  review  of  the  power  of  tbe  Senate,  and 


The  Sraiate  perceive,  with  regret,  an  intimation  in  the  message  that  the  President  may  no, 
see  £t  to  send  to  the  Senate  the  names  of  any  other  perisons  to  be  directors  of  tbe  bank 
except  thoae  whose  Dominations  have  been  alrejbdy  rejected.  While  the  Senate  will  exercise 
its  owB  lights  according  to  its  own  views  of  duty,  it  will  leave  to  the  other  officers  of  the 
government  to  decide  for  themselves  on  the  manner  thev  will  perform  their  dnlies.  The 
oommittee  know  no  reasons  why  these  offices  should  not  be  Slled ;  or  why,  in  this  case,  no 
further  nominations  should  be  made,  afler  the  Senate  has  exercised  its  tmquesti enable  right 
of  rBJectiEE  particular  persons  who  have  been  nominated,  any  more  than  in  other  cases.    "rhB 

"Senate  will  be  ready  at  all  times  to  receive  and  consider  any  suoK  nominations  as  the  Presi- 

'  dent  niaj  present  to  ii. 

The  Senate  bad  condemned  tbe  asstimption  of  the  President  in  presuming  to 
remove  for  opinion's  sake,  and  here  we  have  a  condemnation  of  his  attempt  to 
perpetuate  in  office  his  own  favorites  against  the  wish  of  the  Senate. 

>  But  Jackson  persisted  in  putting  the  question  to  every  conceivable  teat,  and 
removed  his  Secretary  of  the  Treasury  (Mr.  Duane)  because  he  refused  to  do 
what  he  conceived  to  be  a  violation  of  the  law  and  his  duty  in  the  removal  of 
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the  public  deposits.  This  waa  during  a  vacation  of  the  Senate.  The  late  Chief 
Justice  Taney  was  put  in  charge  of  the^department,  and  at  once  carried  out  the 
platiB  of  Jackson.  Upon  the  assembling  of  Congress  Mr.  Clay  introduced  into 
the  Senate  two  resolutions  in  relation  to  the  matter.  The  first  one  was  as  fol- 
lows: 

That  by  aiamiBsiDR  the  late  Secretarx  of  the  Trpasury,  b«canse  he  would  not,  contrary  to 
hia  BflQse  of  his  own  duty,  Temove  the  money  of  tbe  United  States  in  deposit  with  the  Bank 
of  the  United  States  Bod  its  branches,  in  conformity  with  the  President's  opinion,  and  by 
appointing  bie  successor,  to  effect  gucb  removal,  which  has  been  done,  tbe  President  has 
assuBied  tbe  exercise  of  a  power  over  the  treasury  of  the  United  States  not  granted  to  him 
by  tbe  Constitutipn  and  laws,  and  dangerous  to  the  lihertiea  of  the  people. 
The  resolution  was  adopted  by  a  vote  of  28  to  18. 

Jackson  held  the  nomination  of  Taney  as  Secretary  of  the  Treasury  in  his 
pocket  until  the  last  week  of  the  session  of  Congress  ;  but  it  was  rejected  as 
eoon  as  sent  to  the  Senate.  Au  acceptable  name  was  afterwards  presented,  and 
the  matter  ended. 

The  next  expression  of  the  Senate  upon  the  power  of  the  President  to  remove 
a  cabinet  minister  was  even  more  decided  in  its  condemnation  of  the  false  di 
trine  derived  from  tha  debate  of  1789,  I  refer,  sir,  to  the  passage  of  the  tenure- 
of  office  act  over  the  veto,  and  of  course  by  two-thirds  of  both  houses  of  Con' 
gress,  on  March  2, 18G7.  Both  Senate  and  House  here  united  in  this  eipresBion : 
and  in  this  they  spoke  for  every  representative  element  of  this  governmeni 
and  for  the  whole  people. 

Need  I  add  to  this  cnain  of  uniform  decision  the  last  vote  of  the  Senate  given 
on  the  Slst  day  of  February,  within  twelve  hours  after  the  respondent  had  made 
the  attempt  to  remove  Mr,  Stanton? 

It  is  plain  to  my  mind  that  those  who  voted  with  the  majority  in  1789 
were  not  understood  to  give  license  to  wholesale  and  causeless  removals 
by  tbe  President.  And  we  have  the  very  highest  evidence  of  this,  not  only  in 
the  decisions  of  the  Senate,  which  I  have  noticed,  hut  in  the  uniform  practice  ot 
the  government  throughout  all  administrations.  I  do  not  find  that  the  first 
President  ever  exercised  the  power  of  removal,  but  if  he  did  so,  it  will  be  seeu, 
I  veutctre  to  assert,  that  he  consulted  the  Senate  at  the  time  or  at  its  first  ses- 
sion. I  do  find,  however,  an  example  of  his  great  respect  for,  and  deference  to, 
that  body  whichthe  Constitution  had  made  his  aid  in  making  appointments. 

Less  than  a  month  after  the  bill  bad  nassed  organizing  the  Department  of 
Foreign  Affairs,  he  sent  M  the  Senate  the  name  of  Benjamin  Fiehbourne,  as 
naval  officer  at  the  port  of  Savannah,  The  Senate  rejected  the  nomination. 
The  President,  fearing  that  in  this  there  might  be  some  misconception  of  his 
motives,  sent  another  name, but  gave  his  reasons  in  justification  for  nominating 
Colonel  Fishbourne. 

When  John  Adams  desired  to  displace  Mr.  Pickering,  his  Secretary  of  State, 
and  appoint  another,  he  notified  the  incumbent  that  he  would,'on  a  certain  day, 
cease  to  he  Secretary  of  State.  Meanwhile  the  Senate  being  in  session  he  sent 
in  the  nomination  of  John  Marshall,  who  was  confirmed,  and  thus  Mr,  Pickering 
was  removed,  not  hy  the  President  under  any  power  the  law  gave,  hut  under 
the  Constitution  and  by  virtue  of  the  power  incident  to  the  appointing  power 
vesting  in  the  Senate  and  the  President,  This  is  a  very  striking  and  practical 
illustration  of  the  doctrine  then  supposed  to  be  the  true  one,  and  it  was  but  fol- 
lowing out  the  true  spirit  of  the  opinions  expressed  in  the  great  debate  of  1789. 
Jefferson,  the  President  who  initiated  the  .practice  of  removals,  and  was  the 
first  to  confine  his  favors  to  his  own  party,  made  it  a  fundamental  principle  that 
removals  were  only  to  he  madeybr  came.  March  7,  1807,  only  three  days 
after  his  induction  into  office,  he  writes  to  Mr.  Monroe  ; 
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On  the  23d  of  the  eame  month  he  thoB  writes  to  the  governor  of  Virgiuut, 
Mr,  Giles ; 

Good  men,  to  whom  there  ia  no  objection 
odIj  bd  far  as  the  right  of  a  private  citizen 

Six  days  after  he  writes  to  Eldridge  Gerry,  afterwards  Vice-President : 

Mr.  Adams's  last  appoiotmentB,  when  he  knew  lie  iros  acmoiDting  counsellors  and  aids  for 
me,  not  for  himself,  1  set  a«ide  as  fast  as  depends  on  me.  Officers  ivbo  have  been  gniltf  of 
e^oBS  abuse  of  ofiice,  BUf.b  as  marshalB  packing  juries,  &,a..  I  shall  now  remove,  as  mf  pre- 
decBBBor  ought  In  justice  to  have  done, .  The  instances  will  be  few,  and  governed  bj  strict 
rule,  and  not  party  passion.    The  right  of  opiniou  shall  suffer  no  invasion  ^om  me. 

HovF,  sir,  did  Mr.  Jefferson  proceed  to  displace  incoinpetent  or  untrastworthy 
officers  ?  If  there  was  a  vacation  of  the  Senate  he  appointed  succeesors  find  gave 
notice  to  tlie  incumbent  of  liis  action.  The  succesBor  then  became  the  legal- 
officer,  and  the  incumbent  was  removed  by  virtue  of  the  new  appointment 
working  a  revocation  of  the  old  commission.  If  the  Senate  was  in  session  when 
this  transpired  he  sent  the  nominations  to  that  body,  and  their  concurrence  in 
the  new  appointment  worked  the  revocation.  If  the  Senate  was  not  in  session 
at  the  time  he  sent  the  nominations  to  that  body  at  its  next  meeting,  and  the 
confirmation  conclnded  the  appointment,  its  action  being  an  order  or  approval 
nunc  pro  tunc.  And  this  has  been  true  of  every  administration  except  the 
present  one.  I  ask  counsel  for  the  respondent  to  show  a  single  removal  from 
office  by  any  President  that  was  ever  held  of  legal  force  that  was  not  at  the  time 
or  at  a  subsequent  date  approved  by  the  Senate.  When  this  is  done  the  spirit 
and  the  letter  of  the  Constitution  are  met,  and  when  it  is  not  done  bjth  are 
violated.  Jefferson  did  not  create  vacancies.  In  making  new  appointments  he 
rewarded  his  friends,  and  for  cause  he  displaced  incompetent  men  by  appointing 
successors,  but  his  action  was  always  subject  to  review  by  the  Senate.  The 
Supreme  Court  said  upon  this  point  in  ex  parte  Hennen :  "  The  removal  takes 
place  in  virtue  of  the  new  appointment  by  mere  operation  of  law."  Not  the 
mere  nomination,  but  the  appointment. 

Mr.  Madison's  administration  will  be  searched  in  vain  to  find  an  instance  where 
he  ran  counter  to  the  will  of  the  Senate  in  this  matter  of  removals  and  appoint- 
ments, in  every  instance  where  changes  were  made  the  Senate  legalized  them 
if  they  were  appointments  coming  within  the  first  clause  of  the  second  section, 
article  second,  of  the  Constitution. 

I  do  not  find  that  any  occasion  arose  in  Mr.  Monroe's  administration  to  present 
the  qnestion.  I  have  elsewhere  noticed  the  opinion  of  his  Attorney  General, 
William  Wirt,  upon  the  duties  of  the  President  in  relation  to  the  execution  of 
laws  which  by  their  terms  are  to  be  executed  by  officers  named  in  the  law.  This 
opinion  completely  overthrows  the  assumption  of  this  respondent.     . 

John  Quincy  ^dams  succeeded  Mr.  "Monroe.  There  was  no  occasion  for 
removals  for  political  causes  at  this  time.  There  was  no  revolution  of  parties. 
Mr.  Adams  had  occupied  the  first  place  in  Mr.  Monroe's  cabinet  during  the  whole 
term  of  eight  years,  and  stood  in  concurrence  with  his  appointments.  It  was 
called  "the  era  of  good  feeling."  It  will  be  found  that  he  made  no  change  in 
offices  filled  by  nomination  to  the  Senate  which  were  not  eoacurred  in  by  that 
body. 

When  Jackson  came  in  there  was  an  entire  political  revolution  in  the  country. 
He  formed  his  cabinet,  as  all  other  Presidents  had  done,  by  nomination  to  the 
Senate.  He  displaced  officials  by  nominating  successors  when  the  Senate  was 
in  sraeion,  or  issuing  commissions  during  vacation,  which  stood  or  fell  as  the 
first  Senate  thereafter  decided.  We  have  already  seen  how  quickly  the  Senate 
brought  this  President  to  account  for  his  first  usurpation  in  the  matter  of  re- 
.  movMB  when  he  removed  Mr.  Duane  from  the  Treasury,  although  it  was  done 
during  vacation. 
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Van  Buren  aacceeded  Jackaon,  and  nowliere  can  1  find  that  he  violated  the 
geueral  practice  of  filling  flppoiiitmentB  and  making  removals. 

Samson's  administration  prcBenta  miother  instance  of  a  complete  revolution 
in  party  power.  President  Harrison  in  no  instance  ran  counter  to  the  Senate 
or  made  removals  or  appointmenta  which  were  without  the  Senate's  concurrence. 
Mr.  Tyler,  who  succeeded  him  but  a  month  after  his  inauguration,  was  so  im- 
pressed with  the  history  of  Jackson's  attempted  usurpation  that  he  made  this 
very  subject  the  occasion  for  remark  in  his  inaugural  message.     He  said ; 

In  view  of  the  fact,  well  avouched  in  hiBtory,  that  tte  leDfleocy  of  all  hi 
■■■■'-■'--■*■  lUheii     - 


__  . .  «  power  in  the  hands  of  a  single  man,  and  that  their  ultimate  downfall  bu 

proceeded  from  this  cause.  I  deem  it  to  be  of  the  most  easeatial  importance  that  s  complete 
Gfparation  should  take  place  between  the  sword  and  the  purse.  No  matter  where  or  how 
the  public  moneys  shall  be  deposited,  so  long  as  the  President  can  exert  the  power  of  appoint- 
ing and  removing  at  his  pleasure  tbe  ogenta  selected  for  their  cnstody,  tde  Commander-in 
chief  of  the  army  and  navy  is,  in  fact,  the  Treasurer.  A  permanent  and  radieal  change  should 
therefore  be  decreed.  The  patronage  incidental  lo  the  presidentla!  office,  already  great,  is 
constantly  increasing.  Such  increase  is  destined  to  keep  pace  with  tlie  growth  of  our  popu- 
lation, antil,  wilhont  a  figure  of  speech,  an  army  of  offlee-holders  may  be  spread  over  the 
land.  The  unrestrained  power  exerted  by  a  selfishly  ambitions  man,  in  order  either  to  per- 
petual* his  authority  or  to  hand  it  over  to  some  favorite  as  hia  successor,  may  lead  to  the 
employment  of  all  the  means  within  his  control  t*  accomplish  bis  object.  The  right  to 
remove  from  office,  while  subjected  to  no  just  restraint,  is  iuevitably  destined  to  produce  a 
spirit  of  crouchiDf  servility  with  the  official  corps,  which,  in  order  to  uphold  the  band  which 
feeds  them,  wonld  lead  to  direct  and  active  interference  with  elections,  both  State  and  federal, 
thereby  subjecting  the  course  of  State  legislation'To  the  dictation  of  the  chief  eiecutive  officer 
and  making  the  will  of  that  officer  absolute  aud  supreme. 

When  subsequently  he  found  himself  at  variance  with  his  cabinet,  instead  of 
removing  them  he  caused  ecandalons  things  to  be  written  and  published  of  them 
in  public  newspapers,  and  revealed  the  cabinet  consultations,  which  were  pub- 
lished in  the  same  way,  thus  making  the  position  of  the  cabinet  so  unpleasant 
that  they  resigned.  What  I  now  state  is  alluded  to  in  Mr.  Ewing's  letter  of 
recignatiou.    (Benton's  Thirty-year  View,  p.  3530_  ' 

I  will  not  pursue  the  history  of  removals  an3appointraenl^  in  subsequent 
administrations,  but  I  assert  that  there  will  nobfndnbpa  e  pur- 
sued in  any  of  them  the  sligUteat  warrant  for  rr  d  g  h  S  her  in 
appointments  or  removals  without  authority  of  law 

It  ia  well  understood  that  immediately  upon   !        a        a  f     P    sident 

the  Senate  is  called  together  in  eitra  session  and         n      g  ve  ses- 

sion to  consider  any  new  appointments  tobemd  Cbn  h  esue  then 
made  and  submitted  If  the  President  could  remove  and  appoint  without  them 
such  proceeding  would  be  useless.  Indeed,  the  President,  having  in  mind  the 
selection  of  a  cabinet  he  had  reason  to  believe  would  be  rejected  by  the  Senate, 
wonld  accompliah  his  purpose  by  withholding  all  nominations  until  the  Senate 
adjonrned,  and  thus  defeat  the  very  purpose  of  the  Constitution  in  requiring 
the  concurrence  of  the  Senate. 

Much  weight  has  been  attached  to  the  judicial  decisions  upon  the  power  of 
removal.  A  close  scrutiny  of  these  will  show  that  they  do'  not  decide  the 
question  here  diacusaed. 

The  opinion  of  the  Supreme  Court  in  ex^arte  He nnen  establishes  this  simple 
proposition  and  no  other,  viz :  The  power  of  removal,  in  the  absence  of  all 
constitutional  or  statutory  regulation,  ia  incident  to  the  power  of  appointment, 
Hennen  was  appointed  clerk  of  a  court  in  Louisiana.  The  law  creating  the 
court  gave  the  judge  the  power  to  appoint  the  clerk,  hut  was  silent  as  to  bow 
he  might  be  removed.  The  judge  removed  Hennen.  The  Supreme  Court  of 
the  United  States  held,  on  appeal,  that  the  power  of  removal  was  incident  to 
the  power  of  appointment,  and  sustained  the  judge  of  the  court  accordingly. 
The  court,  in  remarking  upon  the  clause  of  the  Constitution  under  discussion, 
remark : 

No  one  denied  the  power  of  the  President  and  Senate,  jointly,  to  remove  where  the  tenure 
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of  the  office  was  not  fixed  bj  the  CoDstitntion ;  which  was  a  full  recognitioa  of  the  princi- 
ple that  the  power  of  removal  was  incident  to  the  power  of  appointment. 

Any  lawyer  will  see  that  thia  ia  all  the  court  Tas  called  upOE  to  say,  and  ia 
facing  beyond  this  to  discuss  what  had  been  the  opinions  expressed  in  the  first 
Congress  was  mere  dictum,  and  is  not  to  be  considered  as  judicial  interpretation. 
It  is  no  new  thing  for  courto  to  go  outside  of  the  case  before  tbem,  and  the 
Supreme  Court  ia  not  an  exception.  There  ia  not,  Mr.  President,  as  no  one 
knows  better  than  yourself,  a  single  decision  recorded  in  the  Supreme  Court 
reports,  where  the  power  of  the  President  to  remove  from  office  in  violation  of 
the  expressed  wish  of  the  Senate  was  drawn  in  question.  Trace  the  history 
if  all  removals  by  the  President  down  to  the  present  time,  and  there  will  be 
found  no  instAcce  where  a  removal  has  been  made  to  which  the  Senate  has  not 
made  the  act  its  own,  eipreealy  or  impiiediy,  by  confirming  the  successor  to  the 
office  made  vacant  by  removal,  and  this,  sir,  takes  all  decided  cases  out  of  thia 
discussion. 

What  we  claim  is  that  the  Senate  must  either  be  first  consulted  in  the  removal, 
or  it  must  subsequently  to  the  removal  assent  thereto". 

In  Marbury  ji*.  Madison,  (1  Cranch,)  the  power  of  the  President  to  remove 
was  not  directly  made  a  qnestioo.  Marbury  was  nominated  a  justice  of  the 
peace  for  the  District  of  Columbia,  under  a  law  which  fixed  the  tenure  of  his 
office  at  four  years.  The  Senate  had  concurred  in  the  nomination,  and  the 
commission  was  signed  by  thePresident  but  not  yet  delivered.  Mr.  Madison,  the 
Secretary  of  State,  refused  to  deliver  it,  and  a  mandamus  wiiB  sued  out  to  com- 
pel him  to  do  so.  The  court  decided  that  a  mandamus  could  not  lie  against  the 
head  of  an  executive  department.  Upon  the  right  of  Marbury  to  his  commission, 
however,  the  court  said  : 

Some  point  of  time  mast  be  taken  v/beta  the  power  of  the  Executive  over  an  ofRcer.  not 
iemovable  at  bis  will,  must  cease.  That  point  of  time  must  be  when  the  canst itutional 
)iawer  of  appaiotment  ba,s  been  eiercised.  AiklI  this  power  hag  been  e:[eTclsed  when  tlie  last 
act,  required  from  ttie  person  possessing'  the  power  has  been  performed. 

By  the  act  of  1789,  creating  the  Department  of  Foreign  Affairs,  it  was 
made  the  duty  of  the  Secretary  of  that  department  to  affix  the  seal  of  the 
United  States  to  all  commissions  signed  by  the  President.  Upon  the  point 
as  to  whether  the  President  could  arrest  the  commission  here  the  court  said  ; 


This  is  not  a  proceeiSng  wlilch  maj  be  varied  if  the  judgment  of  the  Executive  shall  sng- 
gest  one  more  eligible  ;  hat  is  a  precUe  emiTie,  accuratdy  marked  out  l/v  lau>,  and  is  to  ba 
atrictly  pursued.  It  is  the  dutv  of  the  Secretary  of  Stale  to  conform  to  the  law,  and  in  this 
lie  is  an  officer  of  the  United  States,  bonnd  to  obej>  the  laws.  He  acts  under  the  authority 
uf  the  law,  and  not  hj  the  instructions  of  the  President. 

If  that  case  bears  upon  this,  it  goes  only  to  show  that  the  President  cannot 
interfere  with  the  due  progress  of  the  law,  under  the  assumption  that  he  ie 
Chief  Executive,  and  therefore  possessed  of  power  to  control  all  executive 
offices. 

If  there  are  any  decisions  of  the  Supreme  Court  directly  in  point  they  have 
escaped  me.  I  assume  there  are  none,  for  tbe  respondent  states  that  he  was 
governed  in  his  action  mainly  to  make  a  case  for  the  courts,  in  order  to  obtain 
a  judicial  decision.  For  the  first  time  in  our  history  have  we  a  direct  issue 
between  the  two  appointing  powers.  For  the  first  time  have  we  a  ease 
where  the  Senate,  refusing  to  concur  in  a  removal,  the  President  ignores  thaf 
body  and  defies  its  expressed  will,  and  that,  too,  in  the  face  of  a  positive  enact- 
ment.    ■ 

SirH,  I  contend  that  the  Department  of  War  to-day,  of  which  Edwin  M. 
Stanton  ia  Secretary,  is  not  the  Department  of  War  of  which  Henry  Knox  was 
Secretary  under  George  Washington.  I  have  shown  that  by  the  act  of  1789 
the  law  simply  created  the  department,  but  assigned  no  duties  to  it  except  such 
as  might  suggest  themselves  as  necessary  to  the  Praaident. 

The  department  remained  thus,  without  any  duties  imposed  upou  it  by  law. 
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and  without  any  legislation  lecognizing  its  importance  or  its  distinctiveness,  until 
May  8,  1798.  Meanwhile,  the  duties  pertaining  to  the  navy  had  been  taken 
from  the  War  Department  and  eopferred  on  a  separate  department ;  Congress 
had  given  the  power  to  make  contracts  for  war  and  navy  materials  to  the  Sec- 
retary of  the  Treasury. 

By  the  act  of  July  16,  1798,  it  was  provided  that  all  contracts  and  all  pnr- 
chasea  for  the  military  service  should  be  made  by  direction  of  the  Secretary  of 
War.  The  law  also  made  it  the  duty  of  the  public  purveyor,  who  was  an 
important  officer  and  responsible  for  large  sums  of  money,  to  report  to  the  Sec- 
retary of  War.  The  change  here-  may  seem  unimportant,  hut  it  marks  the 
beginning  of  that  emancipation  of  the  War  Department  from  the  manacles  of 
executive  control,  which  is  now  by  law  made  ao  complete. 

The  subsequent  laws  organizinK  the  pay  department,  the  quartennaatet  and 
comraissavy  departments,  the  engineer  and  ordnance  corps,  all  recognize  th? 
Secretary  of  War  as  in  many  respects  the  chief  and  sole  executive  ofBcer  for 
the  discharge  of  specific  duties,  with  which  the  Piesident  had  notbiug  whatever 

StiO  later,  in  1812,  when  an  army  was  raised  to  meet  the  apprehended  war 
with  Great  Britain,  greater  powers  were  conferred  on  the  Secretary  of  War. 
In  the  Indian  wars,  in  the  war  with  Mexico,  and  especially  in  the  late  war 
(igainst  rebellion,  Congress  seemed  to  have  treated  the  siecretary  of  War  aa  the 
bnly  executive  officer  with  whom  they  had  anything  to  do,  ao  far  as  that 
^Department  was  concerned,  and  the  Iegiala^tion  doea  not  in  many  inataacea 
recognize  the  existence  of  a  chief  executive — so  great  and  powerful  an  engine 
of  government  had  the  War  Department  become.  Resolutions  of  inquiry  for 
information  in  reiation  to  military  affairs  were  all  directed  to  the  Secretary  of 
War,  and  he  made  answer  to  Congress  himself,  without  consultation  with  the 
President.  The  entire  and  immense  system  of  purchase  and  supplies  for  the 
army,  the  organization  and  equipment  of  troops,  the  moving  of  troops  and  mil- 
itary supplies,  the  sequestration  of  the  enemy's  property,  tlie  entire  internal  man- 
agement .of  army  aflairs,  the  payment  and  disbarsement  of  millions  of  dollars 
annually,  the  adjustment  of  numberless- cl sums  against  the  government,  are  all 
by  law  imposed  upon  the  Secretary  of  War.  Indeed,  the  War  Department 
haa,  by  virtue  of  laws  passed  since  1789,  been  completely  changed,  and  instead 
of  being  a  mere  appendage  to  the  Executive  ofSce,  with  an  amanuensis  in 
.  it  to  write  what  the  President  might  dictate,  it  is  now,  next  to  the  Treasury,  the 
most  powerful  and  important  department  of  the  government. 

Take  up  the  statute-books  and  compare  the  laws  as  they  now  stand,  and  aa 
they  stood  when  Congress  spoke  the  department  into  eaistence  by  four  short  sec- 
tions in  the  act  of  1789.  You  will  find  that  there  is  scarcely  a  vestige  of 
the  act  of  1789  left  in  force.  That  made  the  Department  of  War  a  part  of  the 
Executive  office,  with  its  whole  control  in  the  President.  The  laws  now 
place  the  specific  duties  of  that  vast  department  in  the  hands  of  the  Secretary, 
and  hold  him  alone  responsible.  The  very  necessities  of  our  national  growth 
have  wrought  this  change,  and  the  people  have  come  to  hold  the  President  no 
longer  responsible,  as  tbey  once  did,  for  the  conduct  of  the  executive  d^art- 
menta.  Any  one  who,  during  the  late  war,  had  occasion  to  appeal  from'Mr. 
Stanton's  decision  in  matters  appertaining  to  bis  legal  functions,  knows  that 
what  1  state  was  recognized  by  the  President  as  true. 
^  This,  too,  has  been  reeogDized  by  jndicial  decision.  The  President  baa  no 
right  to  perform  executive  acts  by  law  given  to  his  Secretaries.  He  had  this 
right  in  1789,  because  the  law  made  them  the  execntors  of  his  will,  merely. 

Can  the  President  make  a  contract  for  the  supply  of  the  army  or  navy,  which 
the  courts  wonld  hold  binding  1  Can  he  give  legal  effect  to  an  act  which  the 
law  requires  a  particular  officer  of  the  government  to  do  ?  Can  he  step  into  the 
War,  Treasury,  or  Navy  Departments  and  sign  official  papers  which  the  See- 
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retarieB  niga,  and  m^e  hia  acta  legal  ?  If  he  I'a  the  cliief  and  onl/  controlling 
executive,  why  haa  not  he  cut  the  Gordran  knot  by  taking  the  War  Department 
reins  into  his  own  hande  until  the  Senate  shall  confirm  his  nomineoe  1 

There  can  he  no  other  safe  view  to  take  of  thia  question — any  other  leads  to 
deapotiem.  In  speaking  of  the  executive  departments  daring  the  great  dia- 
cuasion  upon  President  Jackson's  removal  of  his  Secretary  of  the  Treasury,  Mr. 
Clay  aaid : 

We  have  estAblisbed  and  deelgnated  offices,  and  appointed  officers  in  each  of  tbese  leepecl- 
ive  depajtments  to  execute  the  duties  respectively  allotted  to  tbem.  The  President,  it  is  true, 
presidaa  oyer  the  nhole.  Spedfiu  duties  are  often  aaeigned  bj  paiticulai  laws  to  him  alone, 
OT  to  other  officers  undei  his  supeiinlen donee.  His  parenUi  eye  is  presumed  to  suivej  the 
irhole  extent  of  the  svstem  in  all  its  uioyemeiita  i  but  has  he  power  to  come  into  Congress 
and  saj  such  laws  on];  shall  you  pass :  to  go  into  the  courts  and  prescribe  the  decisions  thej 
aiAj  proDounce,  or  even  to  enter  the  offices  of  administratiou,  and  wheie  duttea  are  spedaUj 
confided  to  those  officers,  to  substitute  bis  nil!  to  their  dutj  1  Or  has  he  a  right,  ybeu  those 
functionaiies,  deliberating  upon  their  own  solemn  obligations  to  the  people,  have  moved  for- 
ward in  their  assigned  spheres,  to  arrest  their  lawful  progress  because  they  have  dared  to  act 
contrary  to  his  pleasure  T   No.  sir.   No.sir.    His  is  a  high  and  glorious  station,  hut  "  '  ' 


observation  and  superinteudence.    It  is  to  see  that  obstructioue  iu  the  forward  m . 

fovemment,  unlawfully  interposed,  shall  be  abated  by  le^timate  and  competent  means. 

Will  gentlemen  consider  for  a  moment  the  tremendous  consequences  of  the 
doctrine  claimed  by  this  respondent  ?  If,  sirs,  this  Senate  concede  the  power 
arrogated  to  the  President,  he  is  henceforward  the  government.  Even  Gongreaa 
is  powerless  to  arrest  his  despotic  rule. 

Suppose  he  desired  to  force  upon  the  country  a  certain  policy,  and  chose  the 
Secretary  of  the  Treasury, with  hisimmensepower,  for  his  instrument.  That  officer 
might  decline  to  execute  the  President's  will,  and  claim  that  the  law  conferred 
nponhim  alone  certain  specific  duties  which  he  could  not  conscientiously  abandon 
to  the  dictates  of  the  President.  The  remedy  is  at  hand,  and  the  ofGcial  guillotine 
commencea  its  work.  An  obaequioua  tool  of  the  Executive  is  placed  at  the  head 
of  the  Treasury,  and  the  Senate  and  the  people  are  tied  hand  and  foot.  He 
may  remove  at  any  time.  He  may  withhold  the  name  of  the  appointee  till  the 
very  close  of  an  intervening  Senate,  and  should  the  Senate  reject,  he  may 
reappoint  the  same  person,  or  another  equally  subservient.  Indeed,  sir,  if  the 
absolute  power  claimed  is  conceded,  he  may  so  arrange  the  appointment  as  to 
avoid  submitting  it  at  all  to  the  Senate.  Can  it  be  possible  that  a  power  so  tre- 
mendoua  in  its  coneequences  waa  ever  intended  ? 

If  the  Congrees  of  the  United  States  hare  no  right  by  legislative  enactment 
to  fix  the  tenure  to  certain  offices,  and  exercise  their  joint  authority  iu  appoint- 
menta  as  well  as  removals  from  office,  what  restriction  is  there  on  the  President'e 
power? 

If  he  can  control  the  Treasury  by  this  ingenious,  not  to  say  despotic,  means, 
does  hia  power  end  there !  He  may  remove  the  Secretary  of  War  and  the 
General' in -chief,  if  they  dare  dispute  his  policy.  He  thus  pussesseB  himself  of 
the  purse  of  the  nation,  and  next  its  army.  Let  me  ask  the  learned  counsel, 
if  they  be  correct  in  claiming  the  inherent  right  of  removal  in  the  President, 
where  ia  the  authority  that  makes  Sherman's,  Sheridan's  or  Parragat's  commia- 
aions  more  than  blank  parchment  before  the  imperial  throne  at  the  White 
H^use  ?  Under  what  authority  can  the  Secretaries  of  the  Navy,  of  State, 
Department  of  Interior,  Postmaster  General,  and  the  thousands  of  officers  of 
the  several  executive  branches  of  government,  scattered  all  over  the  land, 
shield  themaelvea  from  the  withering  and  eon-apting  touch  of  theExecutive  wand, 
when  be  chooaes  to  command  their  removal  t 

If  tlie  President  can  do  these  things  with  impunity,  let  me  ask  if  we  have 
not  that  Btate  of  government  forewarned  by  Mr.  Seward's  qnestion,  Will  you 
have  Andrew  Johnson  President  or  King  ? 

We  heat  mnch  add  about  the  so-called  cabinet  council  of  the  President.  The 
heads  oif  executive  departments  have  become  cabinet  ministers,  who  hovei  around 
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their  chief  as  uda  to  a  general  of  t^e  army,  and  the  argument  ia  used  that  you 
might  with  the  eame  propriety  force  an  obnosiouB  aia  npon  a  general,  ae  an 
obnoxious  cabinet  minister  upon  the  Freaident.  Birs,  what  ia  the  origia  of  cabinet 
conncila,  and  whence  cornea  the  appellation  cabinet  minister  ?  I  do  not  find  them 
anywhere  in  the  law  which  organized  tlio  several  deparlmentB.  Let  us  not  be 
deceived  by  namee.  I  know  of  no  authority  for  convening  cabinet  conclavea 
aemi-weekly,  and  I  fear,  theae  councils  are  cabals  in  which  the  public  weal 
ia  much  leas  discuased  than  tfae  party  weal. 

Tell  me  why  the  Postmaater  GreneraJ  need  be  called  to  consult  aa  to  how  tke 
Navy  Department  should  be  administered ;  and  what  neceaaary  connection  ia 
there  between  the  duties  of  the  Attorney  General  as  prescribed  by  law,  and 
those  appertaining  to  the  War  Department  ?  Sirs,  the  so-called  cabinet  councils 
are  misleading  us,  and  so  far  has  this  independent  and  self-constituted  board  of 
government  directors  counselled  the  accused  that  be  acts  up  the  difference  esiat- 
ing  between  him  and  the  Secretary  of  War  as  working  their  loss  of  the  lalter's 
counsel  in  this  cabal,  and  from  this  he  excuses  his  attempt  to  remove  him.  You 
ate  asked  to  give  legal  exiatence  to  this  cabinet,  and  aay  the  Secretary  of  War 
faaa  duties  to  perform  there,  failing  in  which  he  must  leave  his  department. 
This  cabinet  appendage  to  our  executive  government  ia  an  innovation,  and 
ahould  not  be  legalized. 

The  Constitution  says  the  President  "may  require  the  opinion,  in  writing,  of 
the  principal  officers  of  each  of  the  executive  departments  ttpon  any  lubject 
relating  to  tke  duties  of  their  respective  offices." 

But,  sirs,  it  nowhere  authorizes  liiili  to  consolidate  the  heads  of  these  departs 
.  menta  into  a  cabal  to  discuss  party  politics,  and  devise  waya  to  perpetuate  their 
tenure  by  securing  the  re-election  nf  their  chief.  There  is  danger  in  our 
forgetting  that  the  law-making  power  of  this  government  has  imposed  duties 
and  obligationa  upon  these  heads  of  departments  which  they  cannot  delegate  to 
the  President,  much  leas  the  cabinet,  and  which  neither  the  President  nor  the 
cabinet  can  arrogate  to  tbemaelvea. 

In  this  portion  of  the  defence  set  up,  I  do  not  find  that  any  breach  of 
duty  is  charged  to  the  Secretary  of  War.  It  does  not  appear  that  he  has  been 
derelict  in  anything  enjoined  upon  him  by  law.  No,  sirs;  he  has  ceaaed  to  be 
an  agreeable  companion  to  the  President's  ca^gLMiiS'^'is?'  ^'°^  ^^  must  be 
decapitated.  Under  all  this  lies  much  of  that  evirgrowing  out  of  the  power 
arrogated  to  the  Preaident.  Here  is  theseed  of  executive  consolidation,  of  which 
the  fathers  had  such  dread.  These  secret  meetings  l«nd  to  destroy  that  inde- 
pendence of  administration  which  the  law  contemplates.  Napoleon  used  to  say 
that  councils  of  war  never  fought  battles.  I  think,  sirs,  I  may  say  that  cabinet 
councils  do  not  always  execute  laws. 

I  come  now  to  notice  the  aecond  branch  of  the  offence  jpvolved  in  the  first 
charge,  viz  : 

Had  the  Preside\t  power  to  remove  thb  Sbceetaby  op  War  in  vio- 

LATrON  OF  THE  TENtRK-OF-OPFICE  ACT  \ 

The  first  section  of  this  act  reads  as  follows  : 

That  eveiy  person  holding  any  civil  office  to  which  he  hs9l>eenttppoinle(l  by  and  with  (he 
advice  and  coneent  of  the  Senate,  and  every  peraou  who  shall  herenttoi  be  appointed  to  any 
Buch  office,  and  shall  become  duly  qualiSed  to  act  therein,  is  aud  shall  be  entitled  to  bold 
each  office  until  a  successor  sliall  have  been  appointed  by  the  President,  with  the  advice  and 
consent  of  the  Senate,  and  duly  qualified;  and  that  tbe  Secretaries  of  State,  of  the  Treaaury, 
of  War,  of  the  Navy,  and  of  the  Interior,  the  Postmaater  General  and  the  Attorney  QeD- 
eral,  shall  hold  their  offices  respectively  for  and  during  the  term  of  the  President  by  whojn 
they  may  have  been  appointed,  and  for  one  monlh  thereafter,  subject  to  removal  by  and  with, 
the  advice  and  consent  of  the  Senate. 

It  ia  "ui^ed  by  the  accused,  in  order  to  evade  the  neceaaary  consequences 
attending  a  violation  of  this  act,  iirst,  that  it  ia  Uaconetitational,  and,  second, 
that  it  doea  not  reach  Mr.  Stanton's  case. 
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The  first  of  tliese  points  goes  to  the  power  of  Congress  to  enact  any  law  on 
the  auhject  of  tenure  of  office,  while  the  eecond  is  a  legal  quibble  upon  the  lan- 
guage of  the  law,  which  the  respondent  knows  better  than  any  one  else  is  a 
plain  violation  of  Ihe  spirit  and  intent,  not  to  say  letter  of  the  act.  Let  ua  con- 
sider briefly  these  two  points. 

First:  Is  the  tbndre  act  constitutional  1 

It  would  seem  idle  to  diacuBS  a  question  which,  so  far  as  this  Senate  is  con- 
cerned, is  res  adjudicala.  I  am  surprised,  sirs,  to  find  counsel  of  such  eminence 
as  those  pleading  for  the  accused  coming  before  a  court  and  rearguing  with  pre- 
tentious hopes  of  reveraing  a  decision  deliberately  made  by  over  two-thirds  of 
this  body.  Would  they  thus  presume  before  the  Supreme  Court  of  the  United 
States  J  One  of  the  counsel  once  sat  upon  that  bench.  Would  he  have-toler- 
ated an  argument  upon  a  decision  of  that  court  which  had  been  rendered  after 
repeated  examioations  by  the  most  learned  of  the  country,  exhausting  every 
phase  of  argument  on  both  sides,  and  which  decision  was  finally  concurred  in 
by  two-thirds  of  the  court  ? 

Bat  the  question  is  before  the  Senate  again  ;  has  been  elaborately  argne.d,  and 
courtesy  to  the  counsel  for  the  respondent,  if  no  other  reason  offers,  would  seem 
to  require  for  it  a  passing  notice. 

I  do  not  observe  in  the  remarks  of  counsel  any  argument  different  from  that 
given  in  the  message  vetoing  the  act  of  March  g,  1867.  This  did  not  prevail  before 
the  Senate  then,  and  I  see  no  reason  why  it  should  now.  Weare  told  there  that  the 
question  arose  and  was  settled  in  the  discussion  of  1789  when  the  War  Depart- 
ment and  Foreign  Department  were  created.  I  think  the  question  presented 
then  is  much  misapprehended.  It  was  not  whether  Congress  had  the  power  to  . 
legislate  upon  the  subject.  It  was  whether  they  ought  to  confer  the  power  of 
removal  on  the  President.  If  the  power  inheres  in  the  President  the  act  then 
passed  was  wholly  gratuitous  and  unnecessary.  To  my  mind  the  persistent 
determioation  with  which  the  majority  (and  a  small  one  it  was)  insisted  upon 
putting  into  those  acts  of  1789  a  clause  impliedly  giving  the  power  of  removal 
to  the  President,  is  the  highest  proof  of  tbeir  belief  in  the  power  of  Congress 
to  l^islate  upon  the  subject,  and  that  without  legislation  the  President  would 
not  possess  the  authority  to  remove.  If  Congress  was  competent  to  grant  the 
power  to  the  President  are  they  not  equally  competent  to  withhold  it  f 

The  only  officers  of  the  government  whose  tenure  is  fixed  by  the  Constitu- 
tion are  the  President  and  Vice-President  and  the  judges  of  the  Supreme 
Court  and  such  inferior  coifrts  as  Congress  may  establish.  (Articles  3  and  3.) 
The  President  and  Vice-President  hold  for  fonr  years,  but  Congress  may  remove 
them  by  impeachment.  The  judges  hold  "during  good  behavior,"  but  who  can 
decide  the  good  or  bad  behavior  of  judges  except  Congress  ?  Congress  can  not 
abridge  the  tenure  of  the  office,  hut  they  can  abridge  the  ofGccr's  tenure  by 
impeaching  him. 

This,  sirs,  is  the  only  limitation  upon  Congress  anywhere  to  he  found  in  the 
Constitution  upon  the  subject  of  controlling  official  tenure. 

The  Constitution  is  silent  on  the  subject  of  tenure.  I  hold,  thereforci  that 
the  whole  power  is  vested  in  Congress  to  provide,  whenever  and  however  they 
choose,  both  for  appointment  to  and  removal  from  office.  There  is  not  an  officer 
mentioned  in  the  second  clause  of  the  second  article  over  whom  Congress  has 
not  control  in  snch  manner  as  they  may  by  law  provide,  except  in  the  cases 
mentioned. 

Oongress  is  perfectly  competent  to  fii  any  tenure  it  deems  beat  to  ambassadors, 
ministere,  consuls,  or  any  other  officers  than  those  whose  term  of  office  is  fixed 
by  the  Constitution.  The  section  of  the  Constitution  to  which  I  have  alluded 
only  provides  for  the  manner  of  appointment ;  it  does  not  restrain  Congress  from 

fiving  «  tenure  to  the  offices  which  it  establishes,  and  to  impose  such  restraint 
y  implication  is  wholly  unwarrantable.    Nothing  but  the  method  of  appoint- 
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ment  le  attempted  to  he  controlled.  Suppose  Congress  stould  determine  that 
the  efficiency  of  our  diplomatic  system  is  greatly  impaired  by  the  frequent  and 
causeless  changes  made  among  ministers,  ambassaclors,  or  consuls,  and  that  the 
practice  of  putting  spies  upon  them,  and  crediting  such  mythical  mea  as 
McCracken,  and  recalling  ministers  upon  their  statement*,  should  he  stopped — 
could  no  law  be  passed  fixing  their  tenure,  requiring  the  President  to  advise 
with  the  Senate  before  recalling  the  minister,  leaving  us  unrepresented  abroad, 
eicept  where  he  did  so  for  good  cause  ? 

The  object  of  the  Constitution  was  to  provide  the  means  of  filling  offices 
which  Congress  might  establish.  No  intention  was  espressed  to  control  abso- 
lutely the  tenure  of  the  of&ce,  or  prohibit  Congress  from  prescribing  means  of 
removal. 

If  Congress  cannot  do  more  than  make  the  of&ce  and  prescribe  the  duties 
incumbent  upon  the  person  filling  it,  in  the  matter  of  those  officers  referred  to 
in  the  first  part  of  section  second,  article  second,  how  can  Congress  do  more,  ia 
the  creating  of  inferior  officers,  spoken  of  ia  the  last  part  of  the  section  f  It 
says,  "  Congress  may  vest  the  appointment  of  such  inferior  officers  as  they  think 
proper  in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of  depart- 
ments." Suppose  Congress  create  a  board  of  examiners  to  examine  into  the 
national  banks,  and  give  the  President  the  power  to  appoint  ihem.  Congress 
has  then  exhausted  all  the  directly  conferred  power  given  them  by  the  letter  of 
the  Constitution,  and  they  are  powerless  to  fix  the  tenure  here  if  they  are  in  the 
other  cases.  The  argument  urged  is  that  the  power  to  remove  is  incident  to 
the  power  to  appoint.  The  President  by  law  appoints,  and  therefore  he  alone 
can  terminate  the  officer's  tenure.  Congress,  by  giving  the  President  the  power 
to  appoint,  is  estopped  from  fixing  the  tenure,  so  aa  to  control  the  President's 
removing  prerogative.  But,  sirs,  we  know  this  is  not  true.  The  country  is 
filled  with  officers,  civil  and  military,  some  of  them  appointed  by  the  Presi- 
dent alone,  others  -fey  and  with  the  advice  and  consent  of  the  Senate,  and  yet 
Congress,  in  these  cases,  has  never  been  held  to  be  powerless  to  fix  the  tenure. 
Wherein  is  the  difference  between  the  Oonatitution  saying  the  President  and 
Senate  may  appoint  certain  officers  created  by  law,  or  the  Constitution  saying 
Congress  may  provide  means  of  filling  certain  offices?  The  will  of  the  people 
is.  expressed  in  h  mm  ner  through  the  Constitution,  directly  to  the  Presi- 
dent and  Sena  m  n  aa  and  Indirectly  to  the  President,  to  courts  of  law, 
or  heads  of  d  pa   m  n    ho  other  case,  but  in  neither  ease  do  they  say 

through  the  C  n  u  n  d  ctly  or  impliedly,  that  Congress,  who  create  the 
office,  shall  no   adj  a       ure.     The  reason  for  giving  the  appointment  of 

inferior  officer  n  h  hands  than  the  Senate  and  President  was  to  provide 
for  speedy  ex  u     f    h    law,  and  for  early  action    in  fiUiog  the  offices. 

Inferior  officers  were  of  leas  importance  j  they  were  numerous  ;  vacancies  were 
constantly  occurring,  and  hence  the  necessity  of  relieving  the  Senate  and  Pres- 
ident from  acting  jointly.  But  the  reason  for  giving  Congress  power  to  control 
the  tenure  of  inferior  offices  applies  with  much  greater  weight  in  the  case  of 
higher  officers,  whose  wanton  and  capricious  removal  may  lead  to  infinitely  more 
dangerous  consequences. 

If  this  view  be  correct,  there  can  be  nothing  left  of  the  argument  against  the 
constitutionality  of  the  tenure  act.  In  Marbury  vs.  Madison,  the  case  of  an 
officer  appointed  by  the  Pi  esident  and  Sf  nate  is  presented,  where  the  law  also 
filed  the  tenure  of  the  office  at  five  years.     In  this  case  the  court  said  ; 

If  tbe  officer  be  remOTable  at  the  teilt  of  Ike  President,  th«a  a  oew  a^ipoiDtmenC  mnj  be 
iaimediatBlj'  made,  and  ihe  riifhts  of  the  officer  termiaated  ;  if  the  officer  is  by  law 
not  removable  at  the  will  of  the  PreBident,  the  rights  the  officer  has  noquire'd  are  pro- 
tected by  the  law,  and  are  not  resumable  by  the  Pxeaident.  They  cannot  lia  eitinguished 
by  the  Eieculive. 

This  would  be  bad  law  if  Congress  were  powerless  to  fix  a  tenure,  and  it  is 
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no  answer  to  eay  GongresB  may  fix  the  number  of  years  the  officer  ia  to  servet 
for  if  the  tenn  of  years  can  be  fixed,  ao  can  the  manner  of  his  resjovalB. 

If  CongresB  can  pasa  one  step  beyond  the  power  to  create  the  office  and  pro- 
vide for  filling  it,  then  they  can  regalate  the  tenure  in  any  and  all  particulars. 
The  qu^tJon  cannot  turn  upon  who  ace  or  who  are  not  inferior  officers,  for  here 
we  would  be  left  in  a  maze  and  labyrintb,  and  the  President  could  shield  him- 
self behind  a  will-o'-the-wisp.  The  Constitution  does  not  pretend  to  define 
who  are  or  who  are  not  inferior  officers,  and  the  fact  that  this  is  left  undefined 
ebowB  that  the  matter  of  controlling  the  tenure,  by  congressional  enactment,  of 
either  the  one  or  the  other,  was  not  the  question  the  frainers  bad  in  mind.  It 
was  much  discussed  in  17S9  as  to  whether  the  heads  of  departnfbnts  are  inferior 
fifficers,  and  the  result  of  the  discussion  is  doubtful,  and  re^illy  settled  nothing.* 
But  whether  they  are  or  are  not  does  not  affect  the  question  in  hand.  Because 
this  appointment  ia  to  be  by  both  Senate  and  President  does  not  settle  it,  else 
every  petty  postmaster  and  collector  in  the  country  must  be  held  to  rank  with 
ambassadors,  miniaters,  and  judges  of  the  Supreme  Court.  What  rule  deter- 
mines whether  the  General -in -chief  and  all  aubordioate  military  officers  are  or 
are  not  inferior  officers  1  There  is  none.  The  army  is  a  creature  of  law,  and 
Congress  baa  always  regulated  it  as  it  ohoae.  Some  of  its  officers  were  placed 
under  the  control  of  the  War  Cepartment;  some  minor  ones  even  appointed  by 
the  Secretary.  Others  were  nominated  to  and  confirmed  by  the  Senate.  In 
point  of  fact,  however,  officers  of  the  anny  are  not  regarded  as  inferior  officers, 
yet  Congress  has  regulated  the  whole  army  system,  imposing  restraints  upon 
tbe  President  in  many  ways  with  regard  to  it.  The  question  came  up  in  Mr. 
Monroe's  administration,  and  was  discussed  in  his  mesaage  of  April  IS,  1SS3. 
(1  Ex.  Journal,  286.)  The  Senate  disagreed  with  Mr.  Monroe,  and  held  that 
Congress  had  the  ligbt  to  fix  the  rule  aa  to  promotions  and  appointmente  ae  well 
as  to  leductiooa  in  the  army,  and  that  this  right  had,  to  that  time,  never  been 
diaputed  by  any  President.  It  ia  true  this  was  claimed  under  the  general 
power  to  make  all  needful  rules  and  regulations  for  the  government  of  the 
artny,  but  that  clause  of  the  Conatitution  confers  no  more  executive  control  on 
Congress  in  respect  to  the  army  than  does  the  clause  which  provides  that  Con- 
gress shall  establish  post  offices  and  post  roads  over  the  manner  of  appointing 
postmasters. 

Story  says :  (Sec.  1537,} 

regulate  and  delegate  the  appointment  of  infe- 
roi  of  office,  the  mttoner  in  which  and  tbe  per- 
is tbe  appointmeut  to  office  may  be  made. 

But,  as  we  have  seen  the  clause  of  the  Constitution  on  this  subject  doea  not 
define  who  are  inferior  officers,  and  does  not  separate  them  from  other  officers 
with  any  view  to  give  Congress  greater  control  over  their  tenure  than  in  oflier 
caeea,  we  are  brought  back  again  to  my  position,  that  there  is  no  reatraint  upon 
Congress  to  regulate  the  tenure  in  the  one  case-  more  than  the  other. 

The  officers  of  tbe  army  then  coming  within  tbe  class  titled  superior,  ae  dis- 
tinguished fi'om  inferior,  they  are  to  be  placed  beside  and  are  to  rank  with 
ambassadors,  ministers,  cabinet  officera,  &c.,  and  if  Congress  ia  competent  to 
ooutrol  the  tenure  of  the  one,  it  is  of  tbe  other.  Unfortunately  for  the  eoneist- 
ency  of  the  respondent's  special  plea'  be  is  on  the  record  against  himself. 

By  the  act  of  July  13,  1866,  sectian  five,  it  is  provided  that — 
So  officer  in  t)ie  military  oi  u&Tal  nervice  BhsU,  in  time  of  peace,  be  dleinissed  fhnit  ser- 
rice'exmpt  npos,  and  in  pursuauce  of,  the  sentence  of  a  court'inartial  to  that  effect  or  in 
commatstioit  tberefer. 

Here  Is  a  direct  inroad  npon  the  prerogative  of  the  Preaident,  as  now  set  up, 
and  admits  the  whole  principle  here  contended  for.     Where  were  the  vigilant 
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advisers  of  the  PresideTit  when  he  approved  the  hill  and  made  it  law  ?  Wae 
there  no  genius  of  executive  prerogatives  near  to  whisper  "  Veto?"  Was  the 
fftciie  logic  of  the  law  officer  of  tlie  President  reserving  itself  for  this  occasioaT 

But  this  principle  of  recognizing  the  right  or  power  of  Congresa.  to.  legislate 
as  to  how  an  officer  is  to  be  displaced  had  the  sanction  of  Mr.  Lincoln  in 
the  act  of  Pebroary  35, 1863,  creating  the  office  of  Comptroller  of  the  Currency. 
It  proTides  as  follows  : 

He  shall  be  appoinleii  bytlie  PreaideEt,  oq  the  nomination  of  the  Secretary  of  the  Treasary, 
bj  and  with  the  advice  and  consent  ef  the  Senate,  and  shall  hold  hia  office  for  the  term  of 
two  years,  unless  sooner  removed  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate. 

This  is  not  a  power  recently  claimed  by  Congress.  I  have  shown  in  another 
part  of  the  argument  that  many  unsuccessful  efforts  were  made  at  different 
periods  of  our  national  history  to  pass  laws  similar  to  the  present  tenure  act, 
and  they  were  supported  by  members  of  all  shades  of  politics.  The  constitu- 
tionality of  such  laws  was  not  questioned,  but  the  bills  always  failed  from 
executive  inflaences  brought  to  bear  upon  Congress.  Mr.  Benton  was  an  earnest 
advocate  of  a  tenure  act  limiting  executive  control  over  appointments  and  ■ 
removals.  , 

Mr.  Clay  and  Mr.  Webster  have  left  upon  the  records  of  the  Senate  argu- 
ments not  only  showing  the  constitutionality  of  such  taws,  but  giving  the  most 
weighty  reasons  for  passing  tliem  upon  the  grounds  of  public  policy  and  safety. 

In  1835  a  lengthy  discnasion  occurred  upon  an  amendment  offered  by  Mr. 
Clay  to  a  pending  bill  which  embraced  every  principle  of  the  present  tenui'e  act. 
I  will  be  pardoned  for  giving  a  condensed  statement  of  the  view  taken  at 
that  time  by  three  senators  who  participated  in  the  discussion,  as  giving  briefly 
the  whole  argument  upon  this  question.  Mr.  Clay  supported  his  position  by 
"ie  following  arguments,  among  others  : 


v^ 


legislative  authority  which  cieales  the  offioe,  defines  its  duties,  and  may  prescribe  its 
Nduration.  I  speak,  of  course,  of  offices  not  created  by  the  Constitution,  hut  the  law. 
The  office  coming  into  esislence  by  the  will  of  Congress,  the  same  will  may  provide  how 
and  in  what  manner  the  office  anJ  officer  shall  cease  to  exist.  It  may  direct  the  conditions 
on  which  he  shall  hold  the  office,  and  when  and  how  he  shall  be  dismissed.  Suppose  the 
Constitution  had  omitted  to  prescribe  the  lennre  of  the  judicial  oath,  could  not  Congress 
doit; 

Bat  the  ConstitoUon  bas  not  fixed  the  tenaro  of  any  anbordinate  officers,  and  therefore 
Congress  may  supply  the  omission.  It  would  be  unreasonable  to  contend  that,  althongh 
Congress,  in  pursuance  of  the  public  g^od,  brings  the  office  and  the  officer  into  being,  and 
assigns  their  purposes,  yet  the  President  has  a  control  over  the  officer  which  Congress  can- 
not reach  and  regulate,     "    "     The  precedent  of  1789  was  eslabliahed  in  the  House  of  Eep- 

'  lives  against  the  opinion  of  a  large  and  able  minority,  and  in  the  Senate  by  the  cast- 

B  of  the  Viee-Prasident,  John  Adams.     It  is  impossible  to  read  the  debate  which  it 


oceasioned  without  being  Impressed  with  the  conviction  that  the  just  confidence  reposed  — 
the  father  of  his  country,  then  at  the  head  of  the  government,  bad  great,  if  not  decisive, 
infiusnce  in  establishing  it.  It  has  never,  prior  to  the  commencement  of  the  present  admin- 
islraliOQ,  been  submitted  to  the  process  of  review.  *  "  *  No  one  can  carefully  oiamine 
Ihedahatein  the  House  of  Representatives  in  1789  without  being  struck  with  the  superiority 
of  the  argument  on  the  side  of  the  minority,  and  the  nnsatisfactory  nature  of  that  of  the 
ttajority. 

Daniel  Webster  agreed  with  Mr.  Clay  in  hia  position  in  the  following  Un- 
gn^e,  used  by  him  on  the  occasion  ; 

I  think,  tl>^,  sir,  that  the  power  of  appointment  naturally  and  necessarily  includes  the 
power  of  renloval,  where  no  limitation  is  eipressed,  nor  any  tenure  but  that  at  will  declared. 
The  power  of  appointment  being  conferred  on  the  President  and  Senate,  I  think  the  power 
of  removal  went  along  with  it,  and  should  have  been  regarded  as  a  part  of  it,  and  exercised 
by  the  same  hands.  I  think  tiie  legislature  poiseseps  the  power  of  regulating  the  conditiMi, 
duration,  qualification,  and  tenure  uf  o&ce  m  all  cases  wbere  the  Couslitutiuu  has  made  no 
express  provision  On  the  aubjPLt  I  am,  therefore,  of  opinion  that  it  is  compi'tent  for  Con- 
gress to  decide  by  law,  aa  one  qualification  ol  the  tenure  of  office,  that  the  incumbent  shall 
rem^n  In  place  till  tlie  President  shall  lemove  him,  for  reasons  to  be  stated  to  the  CkFUate. 
And  I  un  of  opinion  that  this  quabficaHon,  mild  and  gentle  as  it  Is,  will  have  some  effect  in 
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Bitting  the  evils  whidi  beset  tbe  progrets  of  the  government,  and  serionslj  threaten  ita 
future  prosperity^"'! 

This  view  wfe  Bostaiaed  by  the  Hon.  Thomaa  Ewing,  of  Ohio  : 

Mr.  Ewing  spoke  at  length  upon  the  question  of  removals,  maintaining  that  the  Conatitu- 
tioD  does  not  confer  on  the  President  alone  the  power  of  removal ;  tbst  it  is  a  matter  of  leg- 
ixlBtive  proTisioD,  subject  to  be  vested,  modified,  chauged,  or  takea  awsj  at  their  will ;  and 
if  it  is  Dot  regulated  at  all  b;  law,  it  rests  in  the  President,  in  conjluiutioii  with  the  Senate, 
B8  part  of  tbe  appointing  power. 

The  rcapoudeut  caauot,  I  tliiuk,  fiud  support  in  any  precedent  or  decision,  or 
by  any  rignt  construction  of  the  Constitution,  What,  iheu,  becomes  of  his  reli- 
ance upon  these  in  defence  of  his  wilful  violntions  of  the  act  ?  He  elands  con- 
victed by  his  own  confeaaion.  Did  be  make  a  mistake  in  his  research,  and  did 
he  innocently  mieinterpret  the  Gonstitation  1  These  mistakes  and  these  inno- 
cent misinterpreta.tioiiB  are  too  serious  to  be  thus  condoned.  To  admit  them  as 
a  good  defence  would  emasculate  every  criiniual  law  in  the  land,  and  leave  all 
public  officers  free  to  misinterpret  statutes  with  impunity,  wid.  no  matter  what 
the  consequences,  they  could  shield  theinaelvee  from  punishment.  Mr,  Johnson's 
•  pretended  prototype,  Jackson,  did  not  so  understand  the  law.  When  the  Senate 
nassed  the  resolution  declaring  his  removal  of  his  Secretary  of  the  Treasury, 
Mr.  Duane,  a  usurpation,  Jackson  regarded  it  as  equivalent  to  impeachment.  In 
hie  protest  to  the  Senate  he  said  ; 

That  the  resolution  does  not  expressly  allege  that  the  assarnptlou  of  power  and  authority 
wbii;h  it  condemns  was  intentional  and  corrupt,  ia  no  answer  to  the  preceding  view  of  ita 
characti>r  and  effect.  The  act  thus  condeuinea  necessarily  jiopliea  volitiou  and  uesign  in  the 
individual  lo  whom  it  is  imputed,  and  being  unlnwful  tn  its  char^ter  the  legal  concluaion 
is,  that  it  was  prompted  by  improper  motivea,  and  committed  with  an  unlawful  intent.  The 
charge  is  not  of  a  mistake  in  the  exerciae  of  supposed  powers,  but  of  the  assumption  of  powers 
not  conferred  by  the  Constitution  and  laws,  but  in  derogation  of  both,  and  nothinir  is  sug- 
gested to  excuse  or  palliate  the  turpiiude  of  the  act.  In  the  absence  of  any  such  eicoee  or 
palliation  there  is  room  only  for  oua  inference,  and  that  is,  that  the  intent  was  unlawful  and 
corrupt. 

I  cannot  believe  the  respondent  relies  npoa  this  pica  of  innocent  intent  as 
amounting  even  to  a  shadow  of  defence.  He  not  only  took  tbe  risk  of  con- 
Btrning  the  Constitution  upon  a  question  not  settled  by  any  judicial  .decision, 
but  he  did  it  in  direct  defiance  of  the  solemn  judgment  of  this  Senate;  aod  he 
to-day  defies  this  judgment  by  denouncing  the  tenure  act  as  imcoOstitutional.  ■ 
But  the  accused  says  even  if  the  tenure  act  be  held  constitutional,  still  he  is 
guiltlesB,  because  it  does  not  apply  to  the  case  of  Mr.  Stanton ;  and  this  brings 
me  CO  inquire — 

Second,  Does  the  tenube  act,  apply  to  the  present  Secretary  of 
War  J 

It  is  a  new  method  of  ascertaining  tbe  meaning  of  a  law,  plain  upon  its  face, 
by  resorting  to  legislative  discussions,  and  giving  in  evidence  opinions  of  per- 
sons affected  by  tbe  law.  As  a  matter  of  fact,  it  is  well  known  the  act  was 
intended  to  prevent  the  very  thing  Mr .  Johnson  attempted  in  the  matter  of  Mr. 
Stanton's  removal,     I  think  this  manner  of  defence  will  not  avail  before  this 


Senate.  The  law  must  govern  in  its  natural  and  plain  intendment,  and  will  not 
be  frittered  away  by  extraneous  interpretation.  The  President  in  his  veto  mes- 
sage  admits  subatanlially  this  construction. 

The  proviso  does  not  change  the  general  provisions  of  the  act  except  by 
giving  a  more  definite  limit  to  the  term  of  office,  but  the  last  paragraph  of  the 
acl  puts  the  whole  question  back  into  the  hands  of  the  Senate  according  to  the 
general  intention  of  the  act,  and  provides  that  even  the  Secretaries  are  "  subject 
to  I'emovat  by  and  with  the  advice  and  consent  of  the  Senate." 

Thd  act  first  p'oyides  that  all  persons  holding  civil  offices  at  the  date  of  its 
passage  appointed  by  and  with  the  advice  and  consent  of  the  Senate  shall  only 
be  removed  in  tbe  eaue  manner.  This  applies  to  the  Secretary  of  War,  The  prp- 
vieo  merely  gives  a.  tenure  running  with  the  term  of  the  President  and  one  month 
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thereafter,  subject  to  removal  by  the  advice  and  conaent  of  the  Senate.  The 
law  clearly  gives  Mr.  8tant«a  a  right  to  the  office  from  the  4tii  of  March,  18G5, 
till  one  month  after  the  4th  of  March,  1869,  and  he  can  only  be  disturbed  in 
that  tenure  by  the  President  by  and  with  the  advice  and  conaent  of  the  Senate. 

Tet,  althitugh  Mi',  Stanton  was  appointed  by  Mr.  Lincoln  in  his  first  terjn. 
when  there  was  no  tenure  to  tlie  office  fixed  by  law,  and  continued  by  Mi. 
Lincoln  in  his  second  term,  it  is  argued  that  his  term  expired  one  month  after 
the  pasHflge  of  the  tenure-of  office  act.  March  2,  1867,  for  the  reason  that  Mr. 
Lincoln's  term  expired  at  his  death.  This  is  false  reasoning;;  the  Const itutioo 
fixes  the  term  of  the  President  at  four  years,  and  by  law  the  commencemeut 
of  his  term  is  the  4th  of  March.  Will  it  be  said  that  when  Mr.  Johnson  is  deposed 
hy  a  verdict  of  the  Sennte  that  the  officer  who  will  succeed  him,  will  serve  for 
four  years?  Certainly  not.  Why?  Because  be  will  have  no  presidential  term, 
and  will  be  merely  serving  out  a  part  of  the  unexpired  term  of  Mr,  Lincoln,  and 
will  go  nut  ofoffice  4th  of  March,  1869,  at  the  time  Mr.  Lincoln  would  have  retired 
by  expiration  of  his  term,  had  he  lived. 

I  give  section  10  of  the  act  of  March  1,  1792,  which  settles  the  questioa 
whether  the  term  ceases  with  the  death  or  resignation  of  the  President,  which 
so  clearly  decides  the  matter  and  settles  it  that  no  argument  is  necessary  farther 
on  the  subject: 

Section  10.  And  he  it  fsriher  enacted.  That  whenever  the  officfla  of  President  or  Vice 
President  nhall  both  bficomo  vacant,  the  Secretary  of  State  shalt  forthwith  cause  a  notifica- 
tion thereof  to  be  made  to  the  executive  of  every  State,  and  shall  aUo  cause  the  aame  to  ba 
pnbliched  in  at  least  one  of  the  newspapers  printed  in  each  Stale,  Bpecifyiog  that  electors  of 
the  Presideiit  of  the  United  States  shall  be  appointed  or  chosen  in  the  several  States  within 
thirty-four  days  preceding  the  first  Wednesday  in  December  then  next  ensuing:  Provided, 
There  sball  be  tne  space  of  two  moDtbs  between  tbe  date  of  sucb  notiGcatioa  and  the  said 
first  Wednesday  in  December,  but  if  there  shall  not  be  the  space  of  two  montbs  between 
the  dale  of  such  noOfication  and  the  first  Wednesday  in  December,  and  if  the  term  for  which 
tlie  President  and  Vice-President  last  in  office  were  elected  sball  not  expire  on  tbe  third  day 
of  March  next  ensuing,  then  Ibe  Secretary  of  State  shall  specify  in  the  notification  that  the 
electors  shall  be  appointed-  or  chosen  within  thirty-fonr  days  preceding  the  first  Wednesday 
in  December  in  the  year  next  ensuing  within  which  time  the  electors  sball  accordingly  be 
rs  h  meet  and  rive  their  votes  on  tbe  said  first  Wed- 
D      m  p      ee      g     nd  dudes  of  tbe  said  electors  and  others  shall  be 

T  w  h  tion,  if  any  doubt  existed  before,  that  the 

m  b  h       resignation  of  the  President,  but  continues 

B  SI      ^''*''   "*  niore  length.      If   the  judgment 

m        d  t<:  p         d  ever  he  relied  upon,  I  think  it  safe  to 

m     h       h      b  wi  verse  ifs  judgment  so  recently  expressed 

p        h  y      3         ning  of  the  tenure  act.     Th^  only  question 

wh    h     m  f"?  y  ^^^  *lis  accused  violated  that  act  1     No 

k     w    b  b  d   he  history  of,  and  the  purpose  to  be  secured 

b  d       hauBtively  discussed  on  both  sides,  in  all  . 

p  d       te         0     gr    s  it  was  aubeequently  reviewed  and  closely 

al      d  m        g  spondent.     No  portion  of  that  act  escaped 

m    k       d        p  pp        ioifwbich  has  been  made  of  it  since  did  he 

an      p  H  w  b  he  attempted  its  violation  that  more  than 

h  h        p  of  tbe  people  in  Congress  assembled  had 

h  d        p    b  p       the  reasons  given  in  the  veto  message, 

dd  dh        wbymre  than  the  constitutional  number  of  votes 

q       d      N       m  h  p      edly  warned,  by  investigations  made  look- 

gwd  lip  K^is  now  being  witnessed  in  this  court,  that 

p    p     h  d  d    h  p    sentalives  to  tolerate  no  violation  of  the 

"  al  y      ac    d      Wh  t  then  is  the  violation  here  charged  npom 

his  respondent,  and  what  are  the  proofs  to  sustain  it^     Upon  the  2l8t  day  of 

4  I  p— Vol.  ii 
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February,  1868,  the  respondent  sent  the  following  official  order  U)  Edwin  M, 
Stanton,  Secretary  of  War  : 

Executive  Mansion,  Washington,  D.  C., 
feiraaryai,  1868. 
Sir  :  By  virtne  of  tlie  power  and  anthoiity  vesl«d  in  me  ae  President  by  the  Constilution 
and  laws  of  the  United  StaleB,  jou  aro  hereby  removed  from  office  as  Secretary  for  the 
Pepartmeut  of  War,  and  jonr  fuDctiona  as  Buch  will  termioatc  upon  the  receipt  of  this  com- 
mnuication. 

Yon  will  traiiBfer  to  Brevet  MBJor  General  Lorenzo  Thomas,  Adjutant  General  of  the 
army,  who  has  this  day  been  autnorized  and  empowered  to  act  as  Secretary  of  War  ad 
nUTm,  all  records,  books,  papers,  and  other  property  now  in  yonr  custody  and  ebarge. 
EeflpectfnllT  yours, 

ANDREW  JOHNSON. 
Hon.  Edwin  M.  Stanton,  Washington,  D.  C. 

"Upon  the  same  day  he  aent  to  Lorenzo  ThomaB,  Adjutant  General  o(  the 
army,  the  following  order : 

Executive  MAHsion,  Washington,  D.  C, 
Ftbrwry 'Z\rim%. 
Sir;  Hon.  Edwin  M.  Stanton  haviug  been  this  day  removed  from  the  office  as  Secretary 
ftor  the  Uepartment  of  War,  you  are  hereby  authorized  and  empowered  to  act  as  Secretary 
of  War  a<t  inlcrim,  and  will  immediately  enter  upon  the  discbarge  of  ibe  duties  pertaintng 
to  tbat  office, 

Ur.  Stanton  bas  been  iBstructed  to  transfer  to  you  all  the  records,  books,  papers,  and 
other  public  property  now  in  his  custody  and  charge. 
Bwpectfully  yours, 

ANDREW  JOHNSON. 
Brevet  Major  General  Lorenzo  Thomas, 

Atljutant  General  Unittd  Slaua  Army,  Washinglon,  D.  C. 

>  which  he  has  been  appointed  by  and  with  the 
'  *  is  and  sbsll  be  entitled  to  hold  such  office 
>r  shall  have  been  in  like  manner  appointed  aod  duly  qualified. 
This  plain  and  not  to  be  misunderstood  provision  of  the  law  is  violated. 
The  order  for  removal  was  made  absolute  and  without  condition.  The  Presi- 
dent ignored  ail  "  advice  and  consent  of  the  Senate,"  and  planted  himself  opon 
hie  own  opinion  as  to  his  inherent  power  to  act  outside  of  the  law  and  in  viola- 
tion of  it ;  and  h  b  ai  awer  eo  confesses.  The  proofs  of  his  gnilt  are  therefore 
placed  beyo  d  d  spute  What,  sirs,  says  the  law  with  regard  to  the  crime 
involved  in  such  onduct  1  The  sixth  section  of  the  same  act  declares  that 
"every  rem  ■val  *  *  +  made  *  *  *  contrary  to  the  provisions  of 
this  act     *     *     *     18  he  ehy  declared, to  be  a  high  miBdemeanor." 

Upon  these  fa  ts  and  m  the  face  of  this  law,  can  there  be  a  doubt  that  the 
charge  is  fullj  sustained  ?  Need  we  pnrsue  the  question  of  intent,  when  by 
the  terms  of  the  Jaw  the  mere  act  of  removal,  in  violation  of  it.  is  declared  a 
"high  misdemeanor  J"  But,  sirs,  we  do  not  shrink  from  an  examination  into 
the  motives  which  actuated  this  accused.  The  history  of  his  public  acts  since 
the  passage  of  this  law  is  crowded  with  evidences  of  his  guilty  intent.  To- 
day, with  the  fear  of  that  law  before  hia  eyes,  he  conforms  strictly  to  its  reqnire- 
DicntB  ;  to-morrow  he  openly  defies  it  and  declares  his  purpose  not  te  be  gov- 
erned by  it;  and,  with  the  strangest  inconsistency  and  indecision  of  character, 
he  wavers  between  the  plainest  duty  pointed  out  by  law  and  the  rashest  con- 
tempt of  all  law.  We  have  shown  by  the  testimony  that,  under  his  instruc- 
tions, the  chiefs  of  the  departments  changed  the  forms  of  official  bonds  of  com- 
missions, and  letters  of  appointment  to  adapt  them  to  the  requirements  of  this 
law.  We  have  seen  that  within  five  months  after  its  passage,  he  suspended 
the'Secretary  of  War  and  notified  the  several  executive  departments  that  he 
had  done  so  under  the  provisions  of  this  act,  We  have  seen  that  hundreds  of 
commiasions,  to  fill  various  offices,  were  issued  under  his  sign  manual,  distinctly 
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recognizing  the  prOTJaions  of  this  act.  Yet,  in  defiance  of  the  Uw  and  in  dis- 
regard of  bis  own  rf^peated  recognicioa  of  it,  he  aeke  this  Senate  to  hold  him 
guiltless.  Do  the  atiiials  of  crimtnal  trials  auj^where  present  eo  monstrous  an 
absurdity  t 

But  the  circumstancea  connected  with  this  rernoval  are  themselves  proof  poa- 
,itive  of  a  criminal  purpose.  Upon  the  twelfth  of  August,  1867,  the  President 
suspended  the  Secretary  of  War  and  appointed  General  Grant  the  ad  tK/enm' 
Secretary.  This  suspension  purported  to  be  in  conformity  to  the  law,  and  was 
acquiesced  in.  Under  the  provisions  of  the  second  section  of  the  "  tenure  act," 
this  removal  waa  reported  to  the  Senate  within  twenty  days  after  its  next  meet- 
ing. The  reasons  ajisigned  by  the  President  were  duly  considered  by  the  Senate, 
and  the  following  resolution  communicated  to  the  President  as  their  deciaion: 

In  Executive  SessioN,  Senate  op  the  United  States, 

January  13,  186S. 
Rfsolntd,  That,  having  considered  the  eridence  and  reasons  given  bj  the  President  in  his 
report  of  the  lUth  of  Decenjber,  1867,  for  the  Buspeoniun  from  the  office  of  Seuretarj  of  War 
01  Edwin  M.  Stanton,  the  Senate  du  not  coDCur  in  such  suapeneion. 
Attested : 

The  law  says  in  such  case,  "  but  if  the  Senate  shall  refuse  to  concur  in  auch 
suspension,  auch  officer  so  suspended  shall  resume  the  functions  of  his  office, 
and  the  powers  of  the  person  so  performing  its  duties  ahall  cease."  The 
Secretary  ad  mferim,  vacated  the  office  accordingly,  and  the  suspended  Sec- 
retary resumed  bis  duties.  I  will  not  stop  now  to  speak  of  the  unmanly  and 
disgraceful  attempt  made  by  the  President  and  his  cabinet  cabal  to  trick  the 
General- in-chief  into  a  violation  of  the  law  and  to  force  upon  Mr.  Stanton  the 
alternative  of  submitting  to  an  indirect  removal  from  office  under  cover  of  his 
Buapensioa,  or  resorting  to  legal  proceedings  through  the  courts,  which  could  not 
possibly  have  ended  during  the  present  administration.  The  history  of  all  . 
criminals  illustrates  a  constant  struggle  between  crime  and  cowardice — the 
desire  to  commit  the  crime  and  the  fear  of  the  consequences  that  may  follow. 
The  criminal  intent  to  disregard  the  law  was  never  more  manifest  in  the  mind  of 
the  accused  than  ;it  this  time;  but  his  dread  of  punishment  deterred  him  from 
the  overt  act.  The  answer  of  the  respondent  and  the  proofs  spread  upon  the 
record  show  that  from  the  13th  of  January  to  the  Slst  of  February  he  was 
scheming  and  devising  means  to  thwart  the  vot«  of  this  Senate  and  to  dispossess 
the  Secretary  of  War  \a  disregard  of  the  law,  and  yet  to  evade,  if  possible,  the 
punishment  consequent  upon  its  violation.  The  law  told  him  if  he  should 
remove  the  Secretary  he  must  do  so  "by  and  with  the  advice  and  consent  of 
the  Senate."  He  knew  by  the  previous  vote  of  that  body  that  no  such  "  advice 
aud  cosnent "  would  he  given.  He,  therefore,  not  ouly  admonished  by  the 
Senate  but  directed  by  the  law,  usurped  a  power  nowhere  given,  and  issued  his 
Mandate  accordingly.  With  what  effrontery  then  comes  in  the  plea  that  hia 
only  motive  was  to  innocently  assert  his  prerogatives  t  Was  the  War  Depart- 
ment to  be  made  a  mere  plaything  in  the  hands  of  the  Executive  f  Was  the 
machinery  of  that  vast  department  to  halt  and  its  chief  officer  to  subject  him- 
self to  a  trial  for  neglect  of  duty,  while  Mr.  Johnson  would  amuse  himself  with 
preparing  a  case  for  the  courts  J  Did  he  not  know  that  the  law  enjoined  duties 
upon  the  Secretary  which  he  could  not  lay  aside?  Could  he  have  for  a  moment 
supposed  that  that  officer  would  tamely  submit  to  an  order  for  removal  in  which 
he  had  every  reason  to  believe  the  Senate  would  not  concur  1  No,  sir;  he  com- 
prehended ^lly  the  length  and  breadth  of  the  offence  he  waa  then  committing. 
He  saw  then,  aa  plainly  as  he  seea  now,  what  would  he  the  legal  conaequences 
of  his  act,  and  only  hoped  to  shield  himself  behind  that  forbearance  which  be 
tad  mistaken  for  cowardice  on  the  part  of  the  representatives  of  the  people. 

But,  Mr.  President  and  Senators,  this  inquiry  is  relieved  of  all  doubts;  tte 
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question  is  ret  adjudtcata,  and  I  have  simply  to  read  the  decision  rendered  opon 
the  same  day  this'  higb-handed  attempt  at  usurpation  was  made  : 

In  Executive  Session.  Senate  of  the  United  States, 

February  2i,  1868. 

Whereas  the  Senate  hsTe  received  and  considered  the  commnnicatton  of  the  President 
Btfttiug  that  he  had  removed  Edwin  M.  Stanton,  Secretary  of  War,  and  bad  Jesiguated  the 
•Adjutant  General  of  the  arm;  to  act  as  Seeretarj  of  War  ad  inttrim  -■  Therefore, 

Besotted  bt/  the  Setiale  of  the  United  Slates,  That,  under  the  Constitution  and  laws  of  the 
Uiiiled  States,  the  President  has  no  power  to  remove  the  Secretary  of  War  and  to  desigxinte 
any  other  ofRcer  to  perform  the  duties  of  that  oBii^e  ad  interim. 

REMARKS    DPON   ARTICLE  SECOND. 

Let  u9  pass  to  notice  briefly  article  second.  The  respoudent  is  here  charged 
■with  violating  the  tenore-of-office  act  in  the  appointment  of  Lorenzo  Thomas  as 
Secretary  of  War  on  the  21st  day  of  Fehruary,  1868,  there  being  no  vacancy 
in  said  office.     The  letter  of  appointment  ia  as  follows  : 

Executive  Mansion,  Washington,  D.  C, 

February  21,  1069. 
Sir  ;  Hon.  Edwin  M.  Stanlon  having  been  this  day  removed  from  the  office  as  Secretary 
for  the  Department  of  War,  you  are  hereby  authorised  and  empowered  to  act  as  Secretary 
of  War  ad  interim,  and  will  immediately  enter  apon  the  discharge  of  the  duties  pertaining 
to  that  ofBce. 

Ml'.  Stanton  has  been  instrueted  to  trausfer  to  you  all  the  records,  books,  papers,  and  othec 
public  property  now  in  his  custody  and  charge. 
Respoctfully  yours, 

ANDREW  JOHKSON. 

I,  D.  C. 

This  appointment  was  made  simultflneously  with  the  removal  of  Mr,  Stanton ; 
it  was  made  with  the  full  knowledge  that  no  vacancy  existed,  and  that  the 
Senate  had  so  decided  ;  it  was  made  in  defiance  of  all  those  repeated  warnings 
to  which  I  have  alluded — that  the  Congress  of  the  United  Stales  would  regard 
the  act  as  an  open  "violation  of  law  ;  it  was  made  with  every  reasonable  appre- 
hension on  his  part  that  it  would  lead  almost  inevitably  to  his  impeachment. 
Indeed,  in  this  act,  as  well  as  others  now  laid  to  his  charge,  he  seems  not  only 
to  have  defied,  but  lo  have  courted  impeachment. 

The  law  told  him  here,  as  plainly  aa  it  told  him  in  the  matter  of  removal, 
that  his  act  was  denounced  as  a  high  misdemeanor  in  office.  It  told  him  more. 
It  said  to  the  person  who  would  accept  such  appointment  and  attempt  to  dis- 
charge duties  under  it,  would  thereby  himself  commit  a  high  misdemeanor  in 
office.  This  respondent  was  therefore  guilty  of  the  double  crime  of  himself 
violating  the  law  and  inducing  others  to  join  him  in  the  criminal  act.  Section 
six  of  the  tenure  act  saya  ; 

Every  removal,  appointment,  or  employment  made,  had,  or  received,  contrary  to  tbe  pro- 
visions of  this  act,  and  the  making,  sig-oin^,  sealing,  countersigning,  or  issuing  of  aoy 
conimidsion  or  letter  of  authority  for  or  in  respect  to  any  auch  appointment  or  employment, 
shall  be  deemed  and  ave  hereby  declared  to  be  high  misdemeanors. 

"What  defence  is  made  for  the  palpable  violation  of  the  law  now  shown  ? 
The  respondent  goes  back  to  the  act  of  February  13,  1795,  and  rests  bis  case 
upon  that  law,  which  provides  as  follow?,  (p.  415,  1  Statutes  at  Large  :) 

Bt  it  enacted  by  the  Senate  and  House  o/  Repreitntativts  of  the  United  Stales  of  America  in 
Congress  oHeinWerf,  That  in  case  of  vacancy  in  the  otfiee  of  Secretary  o(  State,  Secretary  of 
ike  Treasury,  or  of  the  Secretary  of  the  Department  of  War,  or  of  any  officer  of  either  of 
tbe  said  departments  whose  appointment  is  not  in  the  head  thereof,  wherebr  they  cannot 

girform  the  duties  of  their  said  respective  offices,  it  shall  be  lawful  for  the  President  of  tbe 
Dited  States,  in  case  he  shall  tliink  it  necessary,  to  authorize  any  person  or  persons,  at  his 
discretion,  to  perform  (he  duties  of  the  said  respective  offices  until  a  auccessor  be  appointed 
or  such  vacancy  be  filled ;  Pravided,  That  no  one  vacancy  shall  be  supplied,  in  manner 
aforesaid,  for  a  longer  term  thau  six  months. 
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But  by  the  very  terms  of  the  act  of  ITgS,  this  respondent  can  there  find  no  de- 
fence; thiitiawsaya,  "  incate  of  vacancy  in  lAe  office  of  Secretary  of  the  Depart- 
ment of  War,  whereby  he  cannot  perform  the  duties  of  said  office,  it  shall  be  law 
ful  for  the  President  fo  authorize  any  person  to  perform  its  duties."  We  see,  then, 
there  mutt  be  a  vacancy  in  the  office,  or  a  disability  on  the  part  of  the  Secretary 
to  act,  before  the  President  can  make  such  an  appointment.  There  was  neither  a 
vacancy  nor  a  disability  existing  at  the  time  Lorenzo  Thomas  was  appointed, 
Thia  respondent,  then,  has  not  only  violated  the  tenure  act,  but  he  has  violated 
the  very  law  under  which  he  claims  immunity.  Nothing  can  be  plainer,  and 
nothing  exhibits  more  strongly  the  utter  hoUowness  of  his  d 


The  next  and  third  article  charges  the  President  with  a  violation  of  the  Coo* 
stitation  of  the  United  States  in  the  appointment  of  Lorenzo  Thopas  as  Secre- 
tary of  War  while  the  Senate  was  in  session,  no  vacancy  having  occurred  dur- 
ing the  recess  of  the  Senate,  and  no  vacancy  existing  at  the  time.  The  facts 
alleged  are  not  controverted  ;  the  question  presented  to  the  Senate  under  this 
article  involves  the  proper  construction  of  our  fundamental  law.  I  have  pre- 
viously addressed  myself  to  the  Senate  upon  this  subject,  and  will  not  again 
enter  upon  it. 

The  line  of  inquiry  is  very  simple.  If  this  accused  has  violated  a  law  con- 
stitutionally enacted,  then  has  he  violated  the  Constitutioa  itself.  He  has 
sworn  to  support  the  Constitution,  and  by  that  oath  he  is  enjoined  to  "  take  care 
that  the  laws  are  faithfully  executed."  He  cannot  support  the  Constitution 
and  defy  the  laws  enacted  pursuant  to  it,  any  more  than  he  can  execute  the  laws 
faithfully  and  violate  the  Constitution.  The  dutieg  are  blended,  and  he  cannot 
violate  one  without  violating  the  other.  If  be  be  guilty  under  either  the  first 
or  second  article,  he  is  guilty  of  the  offence  charged  in  the  third. 

ARTrCLES   FOtHTH,   FIFTH,   SIXTH,    AND   SEVENTH. 

The  four  sncceeding  chains  allege  conspiracy  between  the  respondent  and 
Lorenzo  Thomas,  and  others  unknown  : 

First.  By  force,  intimidation  and  threats  unlawfully  to  hinder  Edwin  M.  Stan- 
ton, then  Secretary  of  War,  from  holding  said  office,  contrary  to  the  provisions 
of  an  act  to  prevent  and  punish  certain  conspiracies,  approved  July  31,  1861. 

Second.  To  prevent  and  hinder  the  execution  of  an  act  regulating  the  tenure 
of  certain  civil  offices,  passed  March  3,  1867,  by  attempting  unlawfully  to  pre- 
vent Edwin  M,  Stantou,  then  Secretary  of  War,  from  holding  said  office. 

Third.  By  force  to  seise,  take,  and  possess  the  property  of  the  United  States 
in  the  Department  of  War,  then  and  there  in  the  custody  of  Edwin  M.  Stanton, 
Secretary  of  the  Department  of  War,  contrary  to  an  act  to  define  and  punish 
certain  conspiracies,  approved  July  31,  1861. 

Fourth.  To  seize,  take,  and  possess  the  property  of  the  United  States  in  the 
Department  of  War,  aud  in  custody  of  said  Stanton,  with  intent  to  disregard  and 
violate  an  act  regulating  the  tenure  of  certain  civil  offices,  passed  March  2,  1867. 

That  part  of  the  conspiracy  act  which  defines  the  offences  here  charged  is  as 
follows : 

That  if  twn  or  more  persons,  withiji  any  State  or  Territory  of  the  Unil«d  States,  aLall  con- 
spire  together  *  *  •  to  oppose  by  force  the  authority  of  the  govetnroeat  of  the  United 
Sttttea,  or  by  force  to  prevent,  hinder,  or  delay  the  eieoution  of  Bny  law  of  the  United  Stales, 
or  by  force  to  seize,  take,  or  poasesB  any  property  of  Ihe, United  States  against  the  will  or 
contrary  to  the  authority  of  Ibe  United  States,  or  by  force  or  inlinaidation  or  threat  to  prevent 
any  person  from  accepting  ol  holding  any  office,  or  trnst,  or  place  of  confidence  under  the 
United  Slates,  each  and  every  person  so  offending  shall  be  guilty  of  a  high  crime. 

The  a6ts  which  he  has  himself  admitted  to  have  done,  and  those  pi-oved  against 
him  by  the  undisputed  testimony  of  witnesses,  bring  his  conduct  within  the  letter 
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of  the  law.  No  other  reeult  could  have  followed  hie  conduct — it  tended  directly 
to  "  hinder  and  delay  ihe  execution  of  "  fie  teunre  act  He  had  no  other  purpose 
than  to  "  seize,  take,  and  poBseag  the  property  of  the  United  States  ia  the  War 
Department,"  againat  the  will  and  contrary  to  the  authprity  of  the  United 
States,  thpn  in  the  lawfiil  custody  of  the  Secretary  of  War,  and  ae  placed 
there  by  the  highest  authority  in  the  laud.  And  it  is  equally  evident  that  his 
design  was  to  prevent  Edwin  M.  Stanton  from  holding  the  office  to  which  he 
had  been  legally  appointed,  and  from  which  he  had  not  been  and  could  not  be 
legally  removed.  We  are  not,  then,  to  inquire  at  this  time  whether  he  iB  guilty 
of  a  high  miaderoeanor  in  doing  theae  things,  which  have  been  made  the  grav- 
amen of  the  firet  three  articles  ;  but  we  are  to  see  whether  he  has  unlawfully 
conspired,  by  force,  "br  intimidation,  or  threat,  to  attempt  the  accomplishment  of 
these  objects. 

What  are  the  evidences  of  a  conspiracy  ?  It  may  be  well  first  to  inquire,  what 
is  a  conspiracy  1  Under  articles  fourth  and  sixth  we  are  confined  in  our  defini- 
tion to  a  conspiracy  or  agi-eement  by  force  to  do  the  things  alleged.  Under  the 
fifth  and  seventh  articles  of  impeachment  the  broader  rule  of  the  common  law  is 
applicable.  Leaving  the  discussion  of  those  articles  for  iheir  proper  place,  let  us 
inquire  whether  there  is  a  conspiracy  proved  in  violation  of  the  act  o(  1S61.  To 
determine  this,  there  must  be  grouped  about  the  accused  all  the  circumstances 
tending  to  explain  his  conduct. 

From  tiie  very  nature  of  the  crime  its  perpetrators  would  carefully  abstain  from 
leaving  any  trace  of  iheir  original  purpose.  We  are,  then,  to  scan  the  circum- 
stances surrounding  the  tranaaction  ;  we  are  to  inquire  into  the  character  of  the 
act  to  be  performed,  the  means  and  the  instrument  employed,  the  declarations 
of  the  conspirators  before  and  since,  the  mind  and  temper  of  the  accused,  as 
well  as  his  co- conspirators,  and  everything  that  can  throw  light  upon  their 
molives  and  intentions.     What  are  these  circumstances,  acts,  and  declarations  ? 

Here  we  find  the  unmistakable  declaration  of  one  of  the  conspirators  that  Jie 
intended  to  use  force ;  that  should  the  doors  of  the  department  be  barred  against 
him  be  would  break  them  down.  When  he  made  this  declaration  he  had  been 
once  refiised  posseasion,  and  if  any  one  thing  appear  more  clearly  than  another 
in  the  testiraony,  it  ia  that  he  fully  anticipated  a  forcible  contest  in  order  to 
succeed.  He  was  clothed  with  ample  authority  by  the  President  to  do  this.  It 
will  not  do  to  say  that  General  Thomaa's  order  was  in  the  usual  form,  and  there- 
fore the  President  only  expected  ol  him  the  usual  compliance  with  the  order,  for 
Thomas  knew  that  not  only  in  the  opinion  of  his  Generabin-chief  and  the  right- 
fill  Secretary  of  War,  but  in  the  solemnly  declared  judgment  of  Congress,  that 
order  was  but  blank  paper ;  when,  therelore,  we,  find  him  declaring  a  purpose  to 
resort  to  force,  he  only  stated  what  was  necessary  to  make  the  order  of  the 
slightest  use.  No  one  knew  better  than  Thomas  the  consequences  of  even 
accepting  such  an  order,  and  the  mere  agreement  between  the  President  and 
himself,  the  one  to  issue  the  order  and  the  other  to  accept  it  and  to  enter  upon 
its  execution,  both  knowing  it  to  be  unlawful,  is  of  itself  enough  to  hold  both 
responsible  for  the  manner  in  which  either  attempted  to  execute  it.  But  bis 
conversation  with  Mr.  Burleigh  was  not  merely  the  idle  talk  of  a  garrulous  old 
man,  drawn  out  of  him  by  an  inquisitive  interlocutor,  for  we  find  that  on  the  same 
day,  and  previous  to  his  conversation  with  Burleigh,  he  had  a  conversation  with 
Samuel  Wilkeson,  in  which,  after  some  heaitation,  he  told  that  witness  substan- 
tially the  same  thing,  on  two  different  occasions. 

I  quote  bflefly  from  his  testimony,  pp.  2X2,  213: 

The  Witness.  I  asked  him  to  tell  me  what  had  occurred  that  morning  between  him  anil 
the  Secretary  of  Win  in  bie  endeavor  to  take  poBeessieo  of  the  War  Department.  He  hesi- 
tated to  do  BO  till  I  told  bim  that  the  town  was  tilled  with  raDiorn  of  (be  change  that  had 
been  made,  of  the  removal  of  Mr.  Stautou  and  tba  appointmeat  of  bimself.  He  then  eajd 
that  since  the  affair  had  become  public  he  felt  relieved  to  speak  to  me  with  freedom  about  tt. 
He  drew  from  his  pocket »  copy,  or  rather  the  original,  of  the  order  of  the  Preeident  of  the 
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United  Sffltea,  directing  him  to  take  poBBession  of  the  War  DBpurtment  inmiediately.  Ha 
told  me  that  he  had  taken  as  a  witoess  of  h[s  action  General  Williams,  and  had  gone  up  into 
the  War  Depariment  and  had  shown  to  Edwin  M,  Stanton  the  order  of  the  Pteslilent,  and 
had  demanded,  by  virtue  of  that  order,  the  possession  of  the  War  Department  and  its  books 
and  papers.  He  told  tne  that  Edwin  H.  Stanton,  after  reading  the  order,  had  aaked  hitn  if 
he  would  allow  to  him  aufiicient  time  for  liioi  to  gather  together  bis  hooks,  papers,  and  other 
persocal  property  and  take  them  away  with  him  ;  that  he  told  him  that  he  would  alloiv  to 
him  all  neceaaary  time  to  do  so,  and  had  then  withdrawn  from  Mr.  Stanton's  room.  He  fur- 
ther told  me,  that  day  lieing  Friday,  that  the  oeit  day  would  be  what  be  called  a  dita  «on, 
being  the  holiday  of  the  anniversary  of  Washington's  birthday,  when  he  had  directed  that 
the  War  Department  should  he  closed ;  that  the  day  thereatlcr  would  be  Sunday,  and  that 
on  Monday  morning  he  should  demand  posaessiOQ  of  the  War  Department  and  of  its  property, 
and  if  that  demand  was  refused  or  resisted  he  should  apply  to  the  General-in-Chief  of  the 
army  for  a  force  sufficient  to  enable  him  to  take  possession  of  (ho  War  Department :  and  ho 
added  that  he  did  not  aee  how  the  General  of  the  army  could  refuse  to  obey  bis  demand  for 
that  force.  He  then  added  that  under  the  order  that  the.President  had  given  to  him  he  had 
no  election  to  pursue  any  other  course  than  the  one  that  he  indicated ;  that  he  was  a  sub- 
ordinate officer  directed  by  an  order  from  a  superior  officer,  and  that  he  must  pursue  that 

Here  we  find,  not  only  the  purpose  to  use  force  distinctfy  declared,  but  that, 
uader  the  "order  the  President  had  given  him,  he  had  no  election  to  pursvieauy 
other  course."  I  aek,  how  he  could  have  spoken  truthfully  and  have  made  any 
other  declaration,  when  it  is  patent  that  no  other  course  could  h'ave  beeo  buc- 
cessful?  It  doea  not  aeem  to  me  that  this  view  of  the  case  could  be  made  to 
appear  more  clear  by  illustration  j  and  yet  let  me  put  a  parallel  case. 

Suppose  Andrew  Johnson  had  determined  to  possess  himself  of  the  Capitol 
with  a  view  of  ousting  Coogress,  and  had  directed  the  Speaker  of  the  House  of 
Representative 8  and  the  President  of  the  Senate  to  turn  over  all  the  records, 
and  had  directed  Thomas  to  take  immediate  posseasion.  Bach  an  order  would 
be  no  less  unlawful,  in  one  view  of  the  tenure  act,  than  the  one  he  gave.  Could 
anybody  doubt  that  bucb  an  order  would  mean  revolution,  and  that  a  clash  of 
arms  must  follow  if  it  were  executed;  and,  if  such  thing  followed,  that  Mr, 
Johnson  would  he  directly  chargeable  with  the  consequencea  ?  Would  notybrce 
appear  al!  over  the  order,  though  the  word  were  not  written  T  If  the  officer 
charged  with  executing  such  order  declared,  after  receiving  it,  that  he  intended 
to  use  force,  would  any  sane  man  set  up  that  the  President  must  not  be  held 
accountable  for  the  declarations  of  such  officer,  when  they  were  declarations  show- 
ing the  only  means  of  accomplishing  the  object  1  Let  me  ask  wherein  this  hypo- 
thetical caae  is  not  covered  by  that  at  bar?  Mr.  Stantou  was  intrenched  behind 
the  law  as  securely  as  is  Congress  ;  he  had  frequently  declared  that  he  would  not 
yieldeicept  to  superior  force.  1 8ay,then,thatwhen  the  President  ordered  Thomas 
to  take  immediate  possession  of  the  War  Department,  he  gave  him  a  carte  blanche 
to  do  whatever  he  thought  necessary  to  accomplish  his  purpose,  and  Thomas 
only  echoed  bis  eo -conspirator  when  be  talked  with  Burleigh  and  Wilkeaon. 
But  Genera!  Thomas  not  only  communicated  his  purpose  to  Burleigh,  but  he 
afterwards  told  this  witness  why  he  had  not  eseeuted  his  plan.  Witness  say* 
(page  mO)  that  he  (Thomas)  told  him  that  the  only  thing  that  prevented . hie 
taking  possession  of  the  War  Department  on  the  morning  he  had  invited  Burleigh 
to  be  present,  was  because  of  his  arrest  by  the  United  States  marshal  at  an 
nnnsually  early  hour.  At  this  point,  before  noticing  the  attempt  of  Thomas  to 
seize  the  War  Department  on  the  morning  of  the  22d  of  February,  I  desire  to 
call  attention  to  a  fact  in  evidence  showing  a  perfect  concurrence  of  mind 
between  the  President  and  his  co- conspirator,  Thomas.  On  the  morning  of  the 
22d  the  President's  private  secretary  addressed  a  note,  by  direction  of  the 
President,  to  General  Emory,  iu  command  of  the  military  forces  of  the  depart- 
ment. General  Emory  responded  in  person,  and  met  the  President  about  the 
same  hour  that  Thomas  entered  the  War  Department.  That  interview  is  made  . 
the  »ubjec^matter  of  a  separate  article,  and  I  will  not  give  it  al  length  in  this 
place.     But  I  urge  that  no  man  can  read  General  Emory's  narrative  of  what  Hita 
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transpired  in  the  light  of  the  circnmalanceB  snrroiincling  this  c«se,  and  not  feel 
himself  driven  to  the  cooclusion  that  the  President  meant  to  use  the  military 
force  of  this  department  through  that  officer,  to  carry  out  his  unlawful  deflign ; 
and  nothing  but  the  indirect  rebuke  administered  by  General  Emory,  dud  his 
BTowed  purpose  made  to  the  President  to  obey  no  orders  except  they  should 
come  through  the  General -in-chief,  as  by  law  provided,  deterred  the  accused  from 
then  and  there  directing  him  to  marshal  hie  forces,  if  necessary,  for  the  expulsion 
i)f  Mr.  Stanton. 

While  this  remarkable  scene  was  transpiring  in  the  Executive  Mansion,  another 
not  less  remarkable  waa  being  enacted  by  the  tool  of  the  President  at  the  War 
Department.  There  were  many  witncsees  present,  most  of  whom  have  testified. 
Ab  they  concur  substantially  in  their  testimony,  I  will  give  thai  of  but-one  of 
them,  Hon.  Thomas  W.  Feny.     (See  page'2S5.) 

In  the  presence  of  Secrelary  Stanton,  Judge  Kelley,  Moorlieaj,  DoOge,  Van  Wyck,  Van 
Horn,  Delano,  and  Freeman  CI aike,  at  tweutr- five  mmutes  past  twelve  ni,,  General  Tboiaas, 
Adjittaat  Genera),  eame  into  this  Secretary  of  War  oflSce,  saying,  "Good  morning,"  the  Sec- 


disturb  these  eenllemen,  and  will  wait."    Stanton  said,  "Nothing  private  here;  what  do 

Thomas  demanded  of  Secretary  Stanton  the  surrender  of  the  Secretary  of  War  office. 

Stanton   denied  it  to  him.  and  ordered  him  back  to  his  own  office  as  Adjutant  Geueral. 

Tbomss  refused  to  go.     "  I  claim  the  office  of  Secretary  of  War,  and  demand  it  by  order  uf 

the  President." 
8t*ntoN.  "I  deny  your  authority  to  act,  and  order  you  baelr  to  yom'  own  ofRce." 
Thomas.  "I  will  stand  here.     I  want  no  unpleasaBtness  in  the  presence  of  these  gentle- 

StanToh.  "  You  can  stand  there  if  you  please,  but  you  cannot  act  as  Secretary  of  War. 
I  am  Secretary  of  War.     I  order  you  ont  of  this  office  and  lo  your  own." 

Thomas.  "  I  reftiBe  to  go,  and  will  stand  here." 

Stanton.  "  How  are  you  to  get  possession ;  do  you  mean  to  use  force)" 

Thomas.  "  I  do  not  care  to  use  force,  but  my  mmd  is  made  up  aa  to  what  I  aball  do.  I 
want  no  unpleasantnese,  though.     I  shall  stay  here  and  act  as  Secretary  of  War." 

Stanton.  "You  shall  not,  and  I  order  you,  as  your  superior,  back  to  your  owu  office." 

Thomas.  "  I  will  not  obey  you,  but  will  stand  here  and  remain  here." 

STANTON.  "  You  can  stand  there,  as  you  please.  I  order  you  out  of  this  office  to  your 
own.    I  am  Secretary  of  War,  and  your  superior." 

Thomas  then  went  into  opposite  room  across  ball  (General  Schriver's)  and  commenced 
ordering  General  Schrivec  and  General  E.  D.  Townsend.  Stanton  entered,  tollowed  by 
Hoorhead  and  Ferry,  and  ordered  those  generats  not  to  obey  or  pay  attention  to  General 
Thomas's  orders;  that  he  denied  bis  assumed  authority  as  Secretary  of  War  ad  interim,  and 
forbade  their  obedience  of  bis  directions.  "  I  am  Secretary  of  War,  and  I  now  order  you, 
General  Thomas,  out  of  tliis  ofBce  to  your  own  quarters." 

Thomas.  "I  will  not  go,     I  shall  disciiarge  the  functions  of  Secwtary  of  War." 

Stanton.  "You  will  not." 

Thomas.  "  I  shall  require  the  mails  of  the  War  Department  to  be  delivered  to  me,  and 
flball  transact  the  bueiness  of  the  office." 

Stanton.  "  You  shall  not  have  them,  and  I  order  you  to  your  own  office." 
Gentlemen  of  the  Senate,  was  this  the  method  of  executing  an  ordinary  com- 
mand of  an  officer  delivered  to  him  for  an  ordinary  purpose  ?  Did  Thomas 
assume  this  belligerent  attitude  and  enter  upon  this  despicable  business  in  such 
violent  manner  without  having  been  instructed  to  do  so,  if  necessary,  by  the 
man  whose  orders  he  was  executing  ?  Is  it  not  probable  that  at  the  very  moment 
he  was  bullyi'ng  the  Secretary  of  War,  and  ordering  General  Schriver  and  Gen- 
eral Townseud  to  recognize  him  as  the  rightful  secretaiy,  he  was  expecting  the 
fOTce  necessary  to  maintain  his  authority  from  General  Emory,  who,  he  thought, 
was  receiving  instructions  from  the  President  to  that  effect!  Sirs,  this  coin- 
cidence and  concurrence  of  action  between  the  President  and  Thomas  on  that 
morning  is  susceptible  of  no  reasonable  solution,  other  than  that  they  meditated 
the  use  offeree,  and  were  availing  tbetnselves  of  every  possible  means  to  obtain  it. 
Kow,  sirs,  I  do  not  desire  to  pursue  this  inquiry  further.  If  there  was  a  con- 
spiracy between  these  parlies  to  lake  possession  of  the  War  Department  by 
force,  as  I  think  has  been  fully  shown  by  the  evidence  at  this  trial,  then  that 
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conspiracy  muBt  be  held  to  extend  necessarily  to  tte  charges  laid  in  the  fourth 
&nd  si^tL  articles,  and  they  need  not  be  separately  discussed. 

I  will  now  briefly  notice  the  charge  laid  in  articles  fifth  and  seventh.  The 
President  is  here  charged  with  conspiring  with  Lorenzo  Thomas  and  others 
unknown  to  seize,  take,  and  possesH  the  property  of  the  United  States  in  the 
Department  of  War,  and  to  hinder  and  prevent  Edwin  M.  Stanton,  the  Secretary 
of  said  department,  from  holding  his  said  office;  this  iti  violation  of  the  civil 
tenure  act.  In  these  charges  there  is  no  allegation  of  force  being  meditated,  aa 
was  necessary  in  alleging  the  violation  of  the  conspiracy  act.  The  offence 
charged,  then,  consists  aimply  in  an  agreement  to  do  an  unlawful  act  in  an  unlaw- 
ful manner.  It  does  not  matter  what  means  were  contemplated,  nor  what  used. 
It  is  enough  to  know  that  the  act  and  the  manner  of  its  accomplishment  were 
unlawful. 

The  evidence  already  adduced,  and  the  laws  cited,  show  that  at  the  time  that 
the  accused  attempted  Mr.  Stanton's  removal  he  was  lawfully  in  possession  of 
his  office.  The  evidence  and  the  laws  noticed  also  show  tliat  the  accused  had 
exhausted  every  legal  means  to  remove  Mr.  Stanton,  I  say,  then,  that  Mr. 
Johnson  could  Eske  no  step  beyond  these,  which  would  not  in  itself  be  an 
unlawful  act.  There  was  no  way  to  remove  Mr.  Stanton  against  his  will,  and 
without  the  advice  and  consent  of  the  Senate,  except  by  resort  to  unlawful 
means.  If  he  is  proved  to  have  attempted  this  by  concert  or  agreement  with 
one  or  more,  he  is  guilty  of  a  conspiracy  so  to  do.  There  is,  sirs,  an  nnwarrant«- 
ble  attempt  to  throw  around  this  charge  of  conspii'acy  a  meaning  which  it  has 
not  in  law,  to  clothe  this  offence  with  something  abhorrent  to  public  sentiment; 
and  we  are  told  that  persona  may  be  jointly  engaged  in  ihe  most  heinous  crimes, 
and  yet  we  most  be  cautious  before  convicting  them  of  a  conspiracy.  This  is 
an  appeal  to  popular  prejudice;  and  is  nowhere  to  he  derived  from  the  books 
or  decisions  upon  criminal  law.  The  accused  could  not  himself  carry  out  his 
unlawful  purpose;  he  was  forced  to  select  an  accomplice.  He  made  thai  selec- 
tion, the  agreement  was  entered  into,  the  requisite  order  issued,  the  two  minds 
met,  and  one  of  the  parties  entered  upon  the  design  to  be  accomplished,  and 
that  design  being  an  unlawful  one,  the  conspiracy  was  complete.  The  tenure 
of  office  act,  in  its  fifth  and  sixth  sections,  denounces  as  a  high  misdemeanor 
the  very  acts  which  are  proved  to  have  been  committed  by  the  President. 
"Were  it  not  for  the  rule  of  law  which  protects  him  while  in  his  high  office  from 
a  criminal  prosecution  before  a  jury  of  his  countrymen,  he  could  upon  his  own 
answer  be  convicted  and  sentenced  to  imprisonment.  And  so,  also,  could 
Lorenzo  Thomas,  How  then  can  he  escape  conviction  before  this  court  which 
can  properly  try  liim,  simply  because  he  has  united  with  one  or  more  persons  to 
commit  the  offencel  All  the  evidence  which  has  been  presented  under  the 
fourth  and  sixth  articles  applies  with  greater  weight  to  the  fifth  and  seventh. 
And  should  it  be  found  not  to'  establish  that  he  conspired  hyjbrce  to  remove 
Mr.  Stanton,  it  by  no  means  follows  that  be  did  not  conspire  at  all.  It  would 
seem  to  me  a  work  of  supererogation  to  add  to  the  grouping  of  guilty  circum- 
stances already  given  to  intensify  the  proofs  of  complicity. 

The  accused  has  admitted  in  his  answer  that  on  and  before  August  5,  1867, 
"  he  became  satisfied  that  he  could  not  a/fow  the  said  Stanton  to  continue  to 
hold  the  office  of  Secretary  of  the  War  Department;"  *  *  "that  he  did 
necMsarily  consider  and  determine  that  the  said  Stanton  ought  no  longer  to 
hold  the  said  office ; "  *  *  "  and  to  give  effect  to  such  his  decision  and 
deCerminaiion,  he  did  address  the  said  Stanton  a  note,  &e.,  following  : 

"SlR:  Public  considerations  of  a  high  character  constrain  me  to  say  that  yont 
resignation  as  Secretary  of  War  will  be  accepted." 

To  which  Mr,  Stanton  on  the  same  day  said :  "In  reply  I  have  the  honor  to 
say,  that  public  considerations  of  a  high  character,  which  alone  have  induced  me 
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to  coDtinne  at  the  head  of  this  department,  conetrain  me  not  to  reeign  the  office 
of  Secretary  of  War  before  the  next  mieettDg  of  CongresB." 

Here  was  the  first  Btep  pursuant  to  the  plan  to  diepoBseae  Mr.  Stanton 
peaceably  if  he  could,  forcibly  if  he  muat.  Here  he  was  plainly  toid  that  only 
by  resort  to  the  latter  means  would  the  Secretary  yield.  The  answer  tells  ua 
he  wae  forced  to  consider  what  "  acts  could  he  done  to  cause  the  said  Stanton 
to  iurreader  the  said  office."  Surrenders,  Mr.  President,  do  not  often  precede 
force.     They  usually  follow  not  only  its  exhibition  but  its  application. 

The  tenure  act  pointed  out  but  one  way,  and  Mr.  Stanton  having  declined  to 
resign,  that  law  pointed  out  the  only  peaceable  way. 

He  next,  on  the  12th  of  August,  seven  days  after  Mr.  Stanton  refused  to 
resign,  appointed  General  Grant  ad  interim,  and  suspended  Mr.  Stanton ;  but 
this  was  but  of  temporary  duration,  for  the  Senate  refused  to  concur,  and  Mr. 
Stanton  resumed  his  functions  of  office. 

Here  ended  all  legal  means  ;  here  ended  all  peaceable  means  ;  this  exhausted 
every  resort  except  to  force,  and  this  he  prepared  himself  to  use.  He  says  the 
next  step,  although  a  violation  of  the  law,  was  taken  to  raise  a  question  for  the 
courts.  This  will  not  do.  He  had  been  told  in  plainest  terms  by  Mr.  Stanton 
that  he  would  not  resign  ;  he  had  been  told  by  that  officer  that  he  yielded  to 
superior  force  in  the  matter  of  his  suspension,  and  he  knew  that  the  Senate  had 
practically  instructed  Mr.  Stanton  that  no  attempt  at  removal  by  unlawful  means 
would  be  sustained  by  them.  We  have  Mr.  Johnson,  then,  brought  to  an 
alternative  which  had  but  one  solution  in  his  mind,  and  that  he  had  already 
determined  upon,  viz  :  to  remove  Mr.  Stanton  at  all  hazards. 

To  raise  a  question  for  the  courts  forsooth !  He  could  not  do  this,  and 
he  well  knew  it,  except  by  committing  a  trespass  upon  the  bailiwick  of  Mr. 
Stanton,  by  law  assigned  him,  and  when  within  his  ofBce  by  forcibly  ejecting 
him  therefrom.  If,  sirs,  his-  design  was  not  to  go  this  far,  still  if  it  inclu- 
ded a  purpose  to  establish  a  second  Secretary  of  War  in  that  building, 
and  require  the  subordinates  to  obey  the  orders  of  the  pretended  Secretary, 
this  was  force  in  the  meaning  of  the  act.  We  are  bound  to  infer  that 
when  Mr.  Johnson  sat  out  to  accomplish  an  object  which  he  had  every  reason 
to  believe  would  be  successful  only  upon  the  application  of  force,  he  medi- 
tated that  force ;  and  whether  he  subsequently  went  to  that  extreme  does  not 
matter ;  the  offence  is  complete  without  it,  But  what  did  he  do  ?  Having 
failed  to  secure  the  General- in -chief  as  a  tool,  he  selected  an  officer  of  the  army, 
whoVas  nominally  Adjutant  General,  but  whom  neither  Mr.  Lincoln  while  he 
was  President,  nor  Mr.  Stanton,  would  trust  in  charge  of  the  Adjutant  General's 
department.  The  respondeat  peremptorily  ordered  the  General -in-chief  to 
reinstate  this  man,  knowing  that  he  could  not  show  a  greater  contempt  for  Mr. 
Stanton's  authority  than  to  thrust  upon  that  department  an  officer  whom  Mr. 
Stanton  himself  had  suspended  from  his  duties.  He  had  still  another  motive  ; 
the  office  of  the  Adjutant  General  was  in  the  same  building  with  that  of  the  Secre- 
tary of  War,  and  the  tilterior  purpose  to  possess  himself  of  the  entii'e_  building 
was  thus  to  be  more  readily  accomplished.  On  the  Slst  of  February  General 
Thomas  was  directed  to  take  immediate  possession  of  the  War  Department.  He 
went  accordingly,  and  demanded  theoffice.  It  is  in  evidence  that  on  that  same  day 
the  Senate,  upon  information  furnished  them  by  the  Secretary  of  War,  passed  a 
resolution  declaring  the  attempted  removal  of  Mr.  Stanton  a  violation  of  the  Consti- 
tution and  tfaelaws,  and  that  resolution  upon  the  same  day  was  placed  in  the  hands 
of  the  accused  and  his  co-conspirator  Thomas.  Not  only  this  :  they  both  knew 
that  the  House  of  Eepresentatives  bad,  in  view  of  this  removal,  entered  seriously 
upon  the  consideration  of  this  respondent's  impeachment.  With  these  proceed- 
ings well  understood,  with  the  consequences  certain  to  await  the  accused  and 
hia  co-conspirators,  the  order  to  Thomas  is  not  countermanded,  nor  are  his 
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inatrnctions  ebsnge^,  but  the  plan  originally  entered  npon  ie  attempted  to  be 
carried  out  without  the  elighteat  deviation,  as  we  learn  from  Thomas's  testi- 
mony, and  with  the  plan  freah  in  his  mind  aa  laid  before  him  by  the  acciieed, 
Thomas,  on  that  aame  night  atated  to  Mr.  Burleigh,  what  he  waa  going  to  do. 
Let  me  give  a  portion  of  Burleigh's  teatimouy,  pp.  201-2. 

A.  Op  the  i^veDin)r  uf  the  Slat  of  February  laat,  )  ]eamed  that  General  Thomas  hail  been 
appeiated  Secretarj  or  War  ad  interim,  I  think  while  at  the  Metropolitan  Hutel.  I  invited 
Mr.  Leonard  Smith,  of  Leavenworth,  Kansas,  to  go  with  me  up  to  bia  house  aod  see  bim. 
We  look  a  carriage  and  weot  up.  I  founii  ths  general  (here  getting  ready  to  go  aut  witii 
his  daughters  to  spend  the  eveuing  at  some  place  of  amusement,  I  told  bim  I  would  uot 
det^n  him  if  he  was  going  out ;  but  ho  insisted  oo  uif  sitting  down,  and  T  sat  down  for  a 
few  moments.  I  told  aim  that  I  bad  learned  he  bad  been  appointed  Secretarj  of  War.  Ho 
said  he  had  ;  that  be  bad  been  appointed  that  di^,  I  think ;  that  after  receiving  hia  appoint- 
ment from  the  President  he  went  to  the  War  Office  to  show  his  authorltj  or  his  appointment 
to  Socrefarj  Stanton,  and  also  his  order  to  take  possession  of  the  office  :  that  the  Secretary 
remarked  to  him  that  he  supposed  he  would  give  him  time  to  remove  hie  personal  effects  or 
his  private  papers,  something  to  that  effect ;  and  his  reply  was  "  Certainly."  He  said  that 
in  a  short  lime  the  Secretary  asked  him  if  he  would  give  bim  a  copy  of  his  order,  and  be 
replied  "  Certainly,"  and  gave  it  to  him.  He  sud  that  it  was  no  more  than  right  to  give 
him  time  to  take  out  bis  personal  effects.  I  asked  bim  when  he  waa  going  to  assume  the 
duties  of  the  office.  He  remarked  (hat  he  should  take  possession  the  oext  morning  at  li) 
o'clock,  which  would  be  the  32d  \  and  I  tbink  in  that  connection  he  staled  that  he  bad  issued 
some  order  in  regai'd  to  the  observance  of  the  day ;  but  of  that  I  am  not  quite  sure.  I 
remarked  to  him  that  I  should  be  up  at  that  end  of  the  avenue  the  next  day,  and  be  asked 
me  to  come  in  and  see  biro.  I  asked  bim  where  I  would  find  him,  and  be  said  in  the  Sec- 
retary's room,  up  stairs.  I  told  him  I  would  be  there.  Said  he,  "Be  there  punctual  at  10 
o'clock."  Said  I.  "You  are  going  to  take  possession  to-morrow?"  "Yes."  Said  I,  "Sap- 
pose  Stanton  objects  to  itr-resislB  J "     "  Well,"  said  he,  "I  espect  to  meet  force  by  force," 

Mr.  CoNKLING.  Repeat  that. 

The  Witness.  I  asked  bim  what  he  would  do  if  Stanton  objected  or  tesisted  1  He  aaid 
he  would  use  force  or  resort  to  force.     Said  I,  "  Suppose  he  bars  the  doors  1"     His  reply 

was,  "  I  will  bieak  them  down  "     I  think  that  was  about  all  the  ci  '    ' 

there  at  that  time  in  that  a. 


I  have  not  noticed  the  sending  fbr  OenerRl  Wallace,  the  officer  aecond  in  com- 
mand of  this  mOitary  department,  after  the  Freaident  had  failed  in  hia  attempted 
eeductioa  of  General  Etiiory.  I  have  not  noticed  the  frequent  deckratioua  of 
the  co-eon spirator  Thotnaa,  showing  that,  up  to  the  time  this  trial  waa  entered 
upon,  he  bad  not  deaiated  from  his  purpose  to  pos^esa  himaelf  of  the  War  Depart- 
ment; that  he  ia,  in  violation  of  any  other  theory  than  that  he  ia,  and  bas  been 
since  hia  appointment,  in  perfect  accord  and  agreement  with  the  Preaident, 
received  into  cabinet  councila  and  official  communication  with  the  President  aa 
Secretary  of  War ;  that  he  has  certified  papers,  one  of  which  is  in  evidence,  as 
Secretary  of  War;  and  in  them  at  least,  if  not  practically,  ia.  to-day  by  recogni- 
tion and  order  of  the  President  a  ie  facto  Secretary  of  War. 

But,  sfrs,  casting  aside  all  evideiice  introduced  by  the  prosecufion,  and  looking 
at  the  charge  of  conapiracy  in  light  of  the  testimony  which  the  answer  famishes, 
there  is  left  us  but  one  of  two  concluaione  ;  either  that  this  accuaed  and  Greneral 
Thotaas  are  fully  snatained  by  the  law  in  what  they  did  and  attempted  to  do, 
or  they  are  both  guilty,  and  the  one  now  on  trial  muat  be  eonviuted. 

I  will  not  here  atop  to  notice  the  charges  laid  in  article  eighth.  The  offence 
does  uot  materially  differ  from  that  laid  in  the  second  and  third  articles. 

Article  Ninth. 
We  are  brought,  then,  to  notice  article  ninth,  which  charges  that  the  accused 
■  inatructed  General  Emory  that  the  act  of  Congresa  approved  March  2,  1867, 
was  unconsiitutional  and  in  contravention  of  commission  of  the  aaid  Emory,  with 
intent  to  induce  him,  in  his  official  capacity  as  commander  of  the  military  forces 
of  thia  department,  to  violate  the  provisions  of  that  act,  and  with  the  further 
intent  thereby  to  enable  the  accused  to  prevent  the  execution  of  the  tenure  act, 
and  also  prevent  Edwin  M.  Stanton,  the  Secretary  of  War,  from  discharging  the 
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duties  of  his  ofBce  by  virtue  thereof.  It  would  be  difficult  to  read  General 
Emory's  testimony  under  this  charge,  if  it  stood  unconnected  with  any  other  evi- 
dence,  and  not  conclude  that  he  waa  sent  for  by  the  President  with  a  view  to 
counsel  a  violation  of  this  law. 

This  testimony  ie  brief,  and  I  crave  the  indulgence  of  the  court  to  read  it  «B 
given  upon  the  record.  General  Emory  was  summoned  by  the  President's  pri- 
vate secretary.     The  note  sent  him  and  his  testimony  I  will  now  read. 

Gleueval  Etnory'a  testimony,  pages  227,  228,  and  22Q  : 

"Executive  Mansion,  WASHisfiTON,  D.  C., 

"  fibruBTy  22,  imS. 
"  Grmbral  ;  Tbe  President  diretls  roe  to  say  that  he  will  be  pleased  to  have  you  call  on 
him  SB  eaitj-  as  prsictjcable. 

"  Verj  respectfully  and  truly,  yours. 


Q.  How  early  did  you  call?— A.  I  called  immediately. 

Q.  How  early  in  the  day  t— A.  I  think  it  was  about  mid-day, 

Q.  Whom  did  you  find  with  the  President,  if  anybody  f— A,  I  found  tbo  President  alone 
when  I  first  went  in. 

Q.  Will  you  have  the  kiadnesB  to  state  ils  nearly  as  you  can  what  t«oh  place  there? — 
A.  I  will  try  and  state  tbe  substance  of  it,  but  the  words  I  cannot  nudertake  to  state 
exactly.  The  President  aske  me  if  I  recollected  a  conversation  he  had  had  with  me 
wteu  I  Rrst  took  command  of  the  department.  1  told  him  that  I  recollected  the  fact  of 
the  conversaUon  distinctly.  He  then  asked  me  what  changes  bad  been  made,  I  told  him 
no  material  changes ;  but  such  as  had  heen  made  I  could  slHle  at  once.  I  went  on  to 
state'  that  in  the  iall  six  companies  of  the  twenty-ninth  iul'antry  had  been  brought  to  tbis 
city  to  winter;  but,  as  an  offset  to  that,  four  companies  of  the  twelfth  infantry  had  been 
detached  to  South  Carolina,  on  the  request  of  the  commander  of  that  district;  that  two  com- 
panies of  artillery,  thitt  bad  been  detached  by  my  predecessor,  one  of  them  for  tbe  purpose 
of  aidiuB;  in  putting  down  the  Fenian  difficulties,  had  been  returned  to  tbe  command  ;  that, 
althongh  tbe  number  of  companies  had  been  increased,  tbe  numerical  strength  of  the  com- 
mand was  very  much  the  same,  growinj;  out  of  an  order  reducing  tbo  artillery  and  infantry 
corttpaniea  from  tbe  maiimum  of  the  war  establish  meet  to  the  minimum  of  tbe  peace  estab- 
Ushmeut.  The  President  said,  "I  do  not  refer  to  those  changes."  1  replied  that  if  be 
would  state  what  changes  he  referred  to,  or  who  made  the  report  of  tbe  changes,  perhaps  I 
could  be  more  explicit.  Be  said,  "I  refer  to  lecent  changes,  within  a  day  or  two,  oreome- 
thing  to  that  effect.  I  (old  him  I  thought  X  could  assure  him  that  no  changes  bad  been  made  ; 
that,  under  a  recent  order  issued  for  the  government  of  tbe  armies  of  the  United  States, 
founded  upon  a  law  of  Congress,  all  orders  had  to  be  transmitted  through  General  Grant  to 
the  army,  and,  in  like  manner,  all  orders  cominK  from  General  Grant  to  any  of  his  subor- 
dinate ofHcers  must  Decessarily  come,  if  in  my  department,  through  me ;  that  if,  by  chance, 
an  order  had  been  given  to  any  junior  officer  of  mine,  it  was  bis  duty  at  once  to  report  the 
fact.  The  President  asked  me,  "  What  order  do  you  refer  to  V  I  replied,  "  To  Order  No. 
17  of  the  series  of  18)17."  He  said.  "  1  would  like  to  see  the  order,"  and  a  messenger  was 
despatched  for  it.  At  this  time  a  gentleman  came  in  who  I  supposed  bad  business  in  no  way 
connected  with  the  business  that  I  had  in  hand,  and  I  withdrew  to  the  further  end  of  the 
room,  and  while  there  the  messenger  came  with  the  book  of  orders,  and  handed  it  to  me. 
As  soon  as  tbe  gentleman  had  withdrawn  I  returned  to  the  President,  with  the  booh  in  my 
hand,  Bud  sud  1  would  take  it  as  a  favor  if  he  would  permit  me  to  call  his  attention  to  that 
order  j  thai  it  had  been  passed  in  an  appropiiation  bill,  and  I  thought  it  not  nulikely  had 
escaped  his  attention.  He  took  llie  order  and  read  it,  aod  observed,  "This  is  not  in  con- 
formity to  tbe  Cunstltntion  of  tbe  United  States,  that  makes  me  Commander-in-chief,  or  with 
ths  terms  of  your  commission  " 

Mr.  HowAHD.  Bepeat  his  language,  if  you  please. 

The  Witness.  1  «annot  repeat  it  any  nearer  than  I  am  now  doiuc. 

Mr.  CoNKLiNO.  Repeat  your  last  answer  louder,  so  that  we  mayTiear. 

Mr.  JOHNSiw.  What  be  said. 

The  Witness.  What  who  said,  the  President  or  met 

Mr.  Howard.  The  President., 

The  Witness.  He  stud,  "  This  is  not  in  conforoiitv  with  the  Constitution  of  the  United 
States,  which  makes  me  Commander-in-chief,  oi  with  the  terms  of  your  commission."  I 
replied, y  That  is  the  order  which  you  have  approved  and  issned  to  tbe  army  for  our  gov- 
ernment," or  something  to  that  effect.  I  cannot  recolleot  the  exact  words,  nor  do  I  intend  to 
quota  the  exact  wards,  of  the  President.  He  said,  "  Am  I  to  understand  that  the  President 
of  the  United  States  cannot  give  anorder  except  through  tbe  General  of  the  army,"  or  "Gen- 
eral Grant?"    I  said,  in  reply,  that  that  was  roy  impression ;  that  that  was  tbe  opinion  that 
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tliB  army  entertained,  and  I  thoaght  upon  that  subject  they  were  a  unit.  I  aiso  aaid,  "I 
tfaSok  it  ia  fair.  Mr.  President,  to  say  to  you  that  when  this  order  came  out  there  was  consid- 
erable diBcusaion  on  the  subject  as  to  what  wero  the  obligations  of  an  officer  under  that  order, 
bnd  Bome  eminent  lawyers  were  consuited — I  myself  consulted  one — nnd  the  opinion  wan 
giTen  to  nie  decidedly  and  nneqaivocally  that  we  were  bound  by  the  order,  constitutionaL  or 
not  constitutional."    The  FresidenC  observed  that  the  object  of  the  law  was  evident. 

Mr.  Manag'er  Bui'LER.  Before  yon  pass  from  tbat,  did  you  state  to  him  wbo  the  lawyers 
were  that  had  been  consulted? — A.  Yea. 

Q.  What  did  you  state  on  that  subjeetT — A.  Perhaps,  in  reference  to  thai,  a  part  of  my 
statement  wan  not  altogether  correct.    In  regard  to  myself,  I  consulted  Mr,  Kobert  J.  Walker. 

Q.  Slate  wbat  you  said  to  him,  whether  correct  or  otherwise  ?~A,  I  will  stale  it.  I 
atated  that  I  had  consulted  Mr,  Robert  J.  Walker,  in  reply  to  bis  ijuestion  as  lo  whom  It  was 
I  bad  consulted  j  and  I  understand  other  olficers  bad  consulted  Mr.  Bevordy  Johnson. 

Q.  Did  yon  soy  to  bim  what  opinion  had  been  reported  from  those  conaultations? — A.  I 
staled  before  that  the  lawyer  that  I  bad  consulted  stated  to  me  that  we  were  bound  by  it 
undoubtedly ;  aud  I  understood  from  some  officers,  who  I  supposed  bad  consulted  Mr.  John- 
Bon,  tbat  be  was  of  the  same  opinion, 

Q,  What  did  the  President  reply  lo  that !— A,  The  President  said,  "  The  object  of  the 
law  is  evident."  There  the  conversation  ended  by  my  thanking  him  for  the  courtesy  with 
which  be  had  allowed  me  to  eipress  my  own  opinion. 

Q.  Did  you  then  withdraw! — A.  I  then  withdrew.. 

I  have  eaid  that  this  testimony,  standing  alone,  bears  upon  its  face  proof  o^ 
guilt,  but  we  are  not  permittyd  to  view  it  from  bo  narrow  a  standpoint.  It  is 
illumined  from  many  sources,  and  is  given  a  eigiiificance  not  be  miBunder 
stood.  There  is  scarcely  a  scene  or  act  coimected  with  thia  remarkable  drama 
of  Executive  usurpation  which  does  not  explain  thia  attempt  to  alienate  a  gal- 
lant ofGcer  from  hia  Gen eral-in- chic/,  and  stamp  it  as  scarcely  leas  infamous  than 
the  attempt  previously  made  to  alienate  the  General- in- chief  from  the  whole  loyal 
people  of  the  land. 

Sirs,  there  is  not  in  this  the  naked  procuration  to  violate  law  but  a  treasonable 
attempt  to  poison  the  mind  of  a  high  army  officer  to  sow  dissension,  insubordi- 
nation, and  treachery  in  tlie  army.  This  too,  sirs,  from  the  commander-in-chief. 
Snch  conduct  in  an  officer  or  soldier  is,  by  the  articles  of  war,  punishable  with 
death.  Scores  of  soldiers  Lave  paid  this  penalty  for  mutinous  conduct  not  half 
so  aggravating.  The  moral  aense  not  only  of  the  army  but  of  the  country  must 
be  shocked  at  such  an  exhibition  from  a  chief  magistrate;  and,  sirs,  I  will  be 

Eardoned  for  saying  tbat  General  Emory  never  did  a  more  heroic  act  than  when 
e  spurned  the  treacherous  offer  of  high  command  which  he  knew  would  await 
him  should  be  lend,  himself  to  the  conspiracy  already  hatched  by  the  President. 
Now,  sirs,  bow  is  thia  extraordinary  intei'view  explained  by  the  accused  T 
Ho  says  in  his  answer  that  his  purpose  was  to  ascertain  what  changes  bad  been 
made  in  the  military  affairs  of  this  department.  .That  may  have  been  one  of 
his  motives,  but  is  it  to  be  believed  for  a  moment  that  this  was  all  1  To  do  this 
we  must  shut  our  eyes  to  all  the  cumulative  evidence  in  ibis  case.  No  one  was 
threatening  to  use  force  against  Mr.  Johnson.  There  was  no  effort  beiug  made 
to  oust  him  from  office  by  force.  He  had  nothing  to  apprehend  from  the  military 
forces  of  this  department.  There  was  no  unusual  escitement  anywhere  in  the 
country  that  made  it  necessary  for  him  to  marshal  these  forces.  The  only  thing, 
airs,  which  he  had  any  reason  to  apprehend  might  happen,  was,  that  in  the 
event  he  persisted  in  his  design  to  execute  his  order  to  remove  the  Secretary  of 
War,  this  military  force  might  not  be  found  subservient  to  his  wishes.  And 
here  we  have  a  key  which  unlocks  his  treasonable  designs.  Here  we  have  his 
motive  made  plain  as  the  sanligbt.  He  could  not.  by  open  confession,  disclose 
more  certainly  wbat  was  intended  by  him  when  he  summoned  General  Emory 
•to  his  presence,  it  was  not  a  proper  question  to  ask  that  officer,  when  upon 
the  witness  stand,  what  he  understood  the  President  to  mean  by  that  cabalistic 
manner  with  which  he  introdnced  the  subject  of  recent  changes  in  the  military 
forces  made  within  a  day  or  two.  That  is  a  question  for  you,  senators,  to 
answer.  General  Emory  could  have  answered  it  but  one  way.  But  let  UB  see 
whether  the  turn  which  the  conversation  took  does  not  of  itself  show  the  lead- 
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ing  motive  which  the  President  had  io  mind.  General  Emory  had  responded 
fully  as  to  the  question  put  him ;  aild  asBored  the  President  that  there  had  been 
DO  recent  changes,  and  could  be  none  (under  the  law  and  orders)  without  General 
Emory's  first  knowing  it.  There  the  conTereation  ought  to  have  ended  if  the 
PresideDt's  answer  ia  held  to  disclose  the  whole  truth.  General  Emory  read 
to  him  the  law  by  which  he  was  guided,  and  the  President  himself  took  it  and 
read  it,  and  immediately  observed  : 

This  I9  not  in  conformity  with  the  ConBfifotion  of  the  United  States,  which  maltes  me 
CoDiQiander-in-chief,  or  with  the  terms  of  your  cr — ^  -'  — 


General  Emory  replied,  speaking  of  the  order  which  promulgated  that  law  ; 
That  ia  the  order  which  you  have  approved  and  issued  to  the  army  for  our  goveronieDt. 
The  Commander 'in- chief  being  thus  baffled  by  his  subordinate,  made  this 

Am  I  to  understand  that  the  President  of  the  United  States  oaanot  give  an  order  except 
through  tLe  Qeneral  ol  the  army,  or  General  Grant  t 

This  last  answer  ia  a  complete  portraiture  of  the  President's  motives,  and  his 
disappointment  in  not  finding  in  Emory  a  willing  tool  through  whom  he  might 
prosecute  his  designs.     To  put  this  in  other  phrase  it  would  read  r 

Then,  General  Emory,  I  am  to  underalaod  you  will  not  oVy  my  orders  unless  I  commu- 
nicate them  through  GcDerol  Grant  I 

General  Emory  felt  himself  called  upon  to  say  that  with. regard  to  this  law 
the  army  were  a  unit.  Of  its  meaning  the  President  could  have  had  no  doubt, 
for  after  listening  to  General  Emory  a  moment  longer,  he  remarked,  with  appa- 
rent disappointment  at  the  result  of  the  interview,  "  the  object  of  thu  law  is 
evident,'   and  they  then  separated. 

When  we  remember  that  this  is  but  one  of  the  links  in  the  chain  heiiig  forged 
by  the  accused  with  which  to  manacle  the  Secretary  of  War  and  bind  a  great 
department  of  the  government  to  the  Juggernaut  used  by  him  to  crush  all  oppo- 
sition to  psecntive  will,  the  offence  appears  in  hideous  distinctness.  That  it  was 
such  a  link  to  be  thus  used,  I  am  forced  to  be'ieve,  and  I  leave  it  to  await  the 
judgment  of  this  higb  court. 

1  am  disinclined,  after  this  protracted  discussion,  to  dwell  at  any  length  upon 
the  tenth  and  eleventh  articles  ;  and  yet  I  beg  not  to  be  undersrood  as  dero- 
gating from  their  importance  or  their  gravity.  The  accused  is  here  charged 
not  only  with  improprieties  and  indecencies  of  speech  ;  he  is  not  only  called  to 
answer  intemperate,  disgraceful,  incendiary,  and  riotous  language;  but  be  is 
charged  with  following  up  the  purposes  avowed  in  these  speeches  by  overt  acts 
looking  directly  to  the  obstruction  of  the  laws,  which  he  had  sworn  to  take 
care  Should  be  faithfully  executed.  If  the  conduct  of  this  accused,  in  his  offi- 
cial capacity,  in  word,  act,  and  deed,  has  not  shown  conclusively  his  guilt 
under  both  of  these  articles,  then  there  could  be  no  proof  adduced,  however 
strong,  that  would  be  sufficient. 

The  proof  does  show  his  unlawful  attempt  to  obstruct  the  laws  as  therein 
charged.  I  wilt  not  again  do  more  than  to  ask  your  examination  of  the  facts 
proved  and  found  in  the  recorded  testimony,  which  shows  how  eagerly  heentered 
upon  the  dangerous  husinesa  of  obstructing  and  defying  the  laws  of  the  country. 
As  to  his  speeches,  upon  which  the  tenth  article  is  based,  look  at  them,  read 
them  J  there  they  stand  in  history  as  a  monument  of  his  everlasting  disgrace. 
The  great  labor  of  explaining  and  justifying  such  speeches  and  conduct  is  cer- 
tainly in  able  bands,  'it  is  defended  and  juatitied  as  one  of  tlie  great  privileges 
of  the  President  of  the  United  Stales  to  be  guilty  of  such  indeceucy,  impro- 
priety, vulgarity,  profanity,  and  impiety  of  speech  as  to  offend  the  moral  sense 
of  the  whole  people.  It  is  for  them  to  show  how  far  the  liberty  of  indecent 
speech  in  a  high  official  may  be  indulged  before  it  reaches  that  unwarrantable 
license  where  the  only  power  that  can  will  step  in  and  correct  the  wrong.    The 
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ides  that,  a  Freeideot  may  bo  ctemean  himeelf  by  indecent    p      ha  m  ke 

him  a  acofF  e,oA  byword,  and  place  himself  so  tow  in  the  m      1       1     b         ne 
"  would  stoop  to  t«nch  his  loftiest  thought,"  and  yet  not  be  g    1  y    f    u  h  mia- 
demeauors  as  would  call  for  the  very  action  we  t^ve  taken,      by     d  my  ken. 
"  0  Judgment  thou  art  fled  to  biutieh  beasts. 
Anil  men  hava  lost  their  re&Bon." 

The  defence  have  not,  by  their  evidence,  contradicted  what  we  have  proven, 
but  have  only  strengthened  our  case.  There  has  been  no  proof  adduced  on  the 
part  of  the  defendant  that  either  will  justify  or  excuse  liis  unlawful  acts.  The 
evidence  of  General  Sherman,  and  all  others  put  on  the  stand  by  the  defence, 
only  make  his  guilt  the  more  manifest.  The  attempt  by  documentary  evidence 
to  prove  the  practice  of  the  government  to  justify  his  act  proves  that  the  prac- 
tice has  been  to  obey  the  law  and  not  violate  it,  as  all  appointments  and  removals 
proved  have  been  made  under  some  existing  law,  either  the  laws  of  1789, 1795, 
1820,  1856,  or  Home  authority  in  law  upon  which  the  act  wan  based.  But  sup- 
pose  every  other  adraiiiistralion  had  violated  the  law;  would  that  justify  the 
violation  of  a  positive  enactment  making  ite  violation  a  crime  or  misdemeanor  ? 
Certainly  not.  If  so,  a  murderer  might  justify  hia  murder  on  the  grounds  that 
murders  were  common  in  the  country  from  the  commencement  of  the  govern- 
ment to  the  present  tine. .  Even  the  advice  of  hie  Cabinet  cannot  excuse  him. 
By  advieing  a  crime  they  cannot  shield  their  chief,  but  may  he  impeachable 
themselves  for  advising  a  disobedience  of  law.  Bnt  it  is  all  of  record,  and  I 
will  nut  pursue  it  further.  "We  have  laid  bare  hia  offences.  In  all  that  baa 
been  proven,  or  aught  of  his  conduct  eince  President,  which  ia  a  matter  of  his- 
tory, there  is  not  to  be  foimd  a  good  motive  for  .his  conduct.  He  ia  found 
without  any  of  the  elements  necessary  to  fit  him  for  any  official  position. 

Goodness,  clemency,  and  a  proper  libcraliry  should  be  among  tiie  virtues 
that  adorn  a  Chief  Magistrate.  Witli  the  aid  of  these,  he  slioultl  be  able  to 
greatly  assist  in  the  amelioration  of  the  condition  of  the  whole  people.  The 
chief  end  of  all  his  actions  should  he  to  promote  peace,  aafety,  prosperity,  and 
happiness  to  the  nation. 

This  was  the  idea  of  the  heathen  philosophers ;  they  defined  a  good  prince 
as  "one  who  endeavors  to  render  his  subjects  happy;"  "and  a  tyrant,"  on  the 
contrary,  "one  who  only  aima  at  hia  own  private  advantage." 

An  example  of  the  first  we  had  in  the  lamented  Lincoln,  and  of  the  latter  in 
Mr.  Johnson. 

Mr.  Lincoln  waa  endowed  with  one  of  the  most  genial  souls  that  heaven  ever 
gave  to  man,  and  an  intellect  of  most  wonderful  power  His  apprehension  waa 
quick,  his  judgment  aound,  his  conclusions  correct.  His  mind  was  sufficiently 
capacious  to  comprehend  all  the  vast  range  of  thought  to  which  occasion  gave 
scope.  He  met  the  critical  hour  of  duty  to  his  country  like  a  statesman  and  a 
man.  He  sustained  loyalty,  and  give  all  his  atreiigth  in  crushing  treason. 
Instead  of  denouncing  your  Congress,  he  consulted  and  advised  with  them  for 
the  good  of  the  country.  Instead  of  vetoing  every  law,  he  aided  and  aaaialed 
in  giving  them  force.  Instead  of  openly  violating  the  plain  provisions  of  your 
enactments,  he  executed  them  faithiiilly,  as  was  his  duty. 

How  a  government  is  to  be  administered  while  peace  is  smiling,  ia  one  thing, 
and  how  it  ia  to  be  administered  amidst  the  horrors  of  war,  ia  quite  another 
thing.  i\lr.  Liiicohi  bad  wants  hourly  multiplying  upon  hia  bands  that  before 
or  since  were  unheard  of.  The  difficulties  with  which  the  war  on  our  hands 
was  complicated  were  almoat  interminable  ;  but  with  each  new-found  difficulty 
te  found  new  strengik,  hope,  and  energy,  until  all  obstacles  were  overcome  and 
the  war  ended.  But  at  the  very  dawn  of  the  nation's  new  birth,  resting  from  hia 
labors  and  contemplating  that  peace  that  was  then  breaking  through  the  dark, 
angry  clouda  of  war,  he  fell  by  the  hands  of  an  assassin. 

Ves,  hia  sun  has  set  forever.     Loyalty's  gentle  voice  can  no  longer  wake 
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thrills  of  joy  along  the  tuneleas  chords  of  liU  mouldering  heart.  Yet  the  pat- 
riots and  lovera  oF  liherty,  who  still  linger  on  the  shore  of  lime,  rise  and  blees 
hia  memory  ;  and  millioDs  yet  unborn  will  in  after  times  rise  up  to  deplore 
his  fate,  and  cherish,  as  a  household  word,  hifl  deathless  name. 

Mr.  President  and  Senators,  what  patiiuts  that  linger  behind  will  rise  up 
and  bleSB  the  memory  of  Andrew  Johnson  ?  Who  will  in  after  times  rise  up 
to  deplore  the  fate  that  now  surely  awaits  Mm  t  Who  will  cherish  as  a  house- 
hold word  his  dishonored  name?  None,  none,  Mr,  President  i  no.  not  one! 
No,  sir  ;  the  virtues  that  should  adorn  a  Chief  Magistrate  iled  on  the  induction 
of  this  crimiual  into  that  high  office.  In  sadness  and  sorrow  did  the  people 
wilneBs  this  man  succeed  to  the  usecutive  chair — not  by  their  epontaneous 
voice,  not  by  their  free  accord,  but  by  the  ministrutiou  of  the  raurdei-er'a 
missive.  They  witnessed  him,  who  had  acquired  power  by  such  a  sorrowful 
and  inauspicious  chance,  bending  blindly  to  the  behests  of  those  whose  adher- 
ents, if  not  they  themselves,  had  lately  been  in  rebellious  arms  against  that 
Constitution  which  he  had  sworn  to  protect  and  maintain.  They  saw  him, 
flushed  with  arrogance  and  pride,  despise  the  warnings  of  the  people,  and 
deride  the  mandates  of  their  legislators.  When  an  act  of  the  legislative 
department  of  the  government  would  not  inure  to  his  advantage  politically, 
they  saw  him  openly  violate  and  trample  it  under  foot.  When  loyalty  was 
supported  and  peace  attempted  to  be  perpetuated,  they  saw  him  disregard  their 
will  and  throw  all  manner  of  obstructions  in  the  way. 

When  the  officers  of  the  government  would  not  bend  the  knee  and  cry 
".  great  and  good  prince,"  they  saw  him  attempt  to  hurl  them  from  his  courts. 
When  tiie  commander  of  the  army  wonld  not  do  hia  bidding,  they  have  seen 
him  conspire  to  destroy  hia  good  name  and  fame  before  the  country.  When  the 
country  was  at  ease,  they  have  seen  him  give  it  grief  and  pain.  When  at 
peace  and  rest,  they  have  seen  his  attempt  to  give  it  revolution  and  blood. 

They  saw  him  with  a  ruthless  and  heavy  hand  attempt  to  seize  the  nation's 
puree  and  the  nation's  sword,  and  thus  by  clutching  in  his  longing  grasp  all  the 
altribules  of  power,  place  himself  in  a  condition  where  he  might  with  safety 
announce  his  views  and  enforce  his  designs. 

They  felt  the  weight  of  his  great  office  fall  like  an  enshrouding  pa!!  over  a 
Buifering  people.  Tliey  marked  with  alarm  and  consternation  his  rapid  strides 
to  that  point  where  his  sway  would  have  been  autocratic  and  hia  reign  irresisti- 
ble. It  was  not  alone  by  force  that  this  was  to  be  accomplished.  Hy  appeals 
which  were  iteaigning,  and  all  the  more  dangerous  because  of  apparent  candor, 
he  drew  to  him  the  careless  and  unsuspecting.  By  pledges,  all  the  more  repre- 
hensible because  of  plighted  honor,  he  soothed  the  suspicions  of  the  cautious 
and  the  wise.  By  profnse  disposition  of  rewards  in  his  hands,  he  gained  the 
mercenary  and  attracted  the  unscrupulous;  and  where  the  pliant  arts  of  flattery 
and  persuasion  failed  to  accomplish  hie  intended  views,  by  the  stern  show  of  bis 
power  and  authority,  he  awed  the  timid  and  overbore  the  weak. 

These,  sirs,  we  have  manifested,  if  by  our  proof  we  have  made  aught  mani- 
fest. And  to  all  this  what  does  he  reply  ?  That,  though  his  acts  were  bad, 
his  motives  were  good;  that,  though  his  coursewa8unIawfo!,.his  heart  was  well- 
meaning  ;  that  he  trampled  on  the  law,  in  order  that  he  might  uphold  the  law  ; 
that  he  disregarded  hia  oath,  the  better  to  enable  him  tokeep  it.  When  we  ask 
him  why  he  set  aside  the  taw  of  the  land,,  he  replies  that  it  was  because  it  was 
opposed  to  the  Constitution  of  the  land  ;  and  when  we  again  inquire  as  to  the 
Constitution  of  the  land,  we  are  assured  that  it  is  his  prerogative  to  construe  it 
even  in  violation  of  the  laws  of  the  land.  Have  I  stated  thin  beyond  the  lino 
of  his  defence  i  Have  I  wronged  him  by  one  unjust  description  of  his  conduct 
or  his  claim  f  If  not,  shall  this  state  of  things  longer  esist  J  Shall  we  snap  , 
the  chains  that  bind  us,  or  continue  in  them  longer  t  Shall  we  vindicate  the 
law,  or  Crouch  at  the  usurper's  fro.wa?     Shall  we  vindicate  to-day  the  principle 
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that  nnSerlieB  the  very  fonndatioa  of  this  government,  or  allow  the  laws  to  be 
trajnpled  uQcler  foot  at  the  will  of  every  tyrant? 

It  IB  a  Aindamental  priaciple  of  thia  government  that  there  shall  be  a  known 
mle  and  law  by  which  not  only  the  conduct,  of  the  oitizen,  hut  all  offioera, 
inclnding  the  Chief  Magistrate  of  the .  nation,  shall  be  regnlated  and  governed. 
This  is  a  government  of  laws  and  not  of  men.  1[  is  this  principle  which  dia- 
tingniahes  this  republican  form  of  government  of  ours  from  the  monarchies  of 
the  Old  World. 

I  repeal,  sirs,  this  is  a  government  of  laws  and  not  of  men.  Never,  before,  I 
believe,  was  it  known  in  this  enlightened  country  that  the  execfltive  head  of  the 
nation  had  the  arrogance  to  take  npon  himself  not  only  the  execntive  but  the 
judicial  functions  of  the  government.  No,  sir  ;  under  the  smiles  of  that 
mercifttl  Providence  who  had  watched  over  and  guided  the  destinies  of  the  peo- 
ple, we  have  hitherto  been  exempt,  and  I  trust  in  God  shall  hereafter  continue 
to  be,  from  the  affliction  of  that  most  direful  scourge,  a  Chief  Executive  with  fnll 
discretionary  powers  to  execute  a  law  or  declare  it  unconstitutional  at  will.  It 
is  not  that  which  pleaseth  nor  that  which  is  most  consonant  with  the  humor  and 
inclination  of  the  President,  but  the  law,  which  should  be  the  rale  of  his  con- 
duct, I  trust,  sirs,  that  the  time  will  never  again  come  in  the  history  of  this 
nation  when,  by  elevation  to  the  Presidency,  any  one  will  become  eo  infatuated 
as  to  imagine  himself  independent  of  that  rule,  or  to  set  np  his  own  private 
judgment  or  opinions  as  the  only  standard  by  which  he  will  be  guided  or  gov- 
erned. Then,  eirs,  whether  we  shiill  in  the  future  witness  this  attempt  in  other 
executives  depends  npon  your  decision  npon  the  issues  in  this  caee  involved. 
Being  the  grand  tribunal  from  which  there  can  be  no  appeal,  you  should  properly 
reflect  the  law  and  the  testimony.  The  pure  stream  of  pnblic  jastice  should 
flow  gently  along,  undisturbed  by  any  false  pretence  on  the  part  of  the  defendant, 
or  false  sympathy  upon  yonr  part.  The  President  shottla  not  be  permitted  to 
play  the  necromancer  with  this  Senate  as  h«  did  with  the  country  through  the 
law  department  of  the  executive  branch  of  the  government,  whereby  he  raised 
a  tempest  that  he  himself  could  not  control.  Well  might  he  have  exclaimed — 
"  I  am  the  rider  of  the  wind, 
The  stirrer  of  tbe  atonu ; 
The  hurricane  I  left  behind 
la  yet  with  lightning  warm." 
But,  thanks  to  the  wisdom  of  our  far-seeing  patriot  sires,  you,  senators,  are  by 
onr  Constitution  made  the  great  power  that  shall  calm  the  tempest  and  so  direct 
the  lightning  that  its  strokes  shall  be  warded  off  from  the  people  and  fall  only 
upon  the  he»d  of  th6ir  oppressor. 

Yes,  senators,  we  fervently  hope  and  confidently  rely  upon  you  to  calm  the 
storm,  and  prevent  the  Temple  of  Liberty  being  dashed  to  earth  by  the  hurri- 
cane. We  cannot,  will  not  believe  that  we  are  or  will  be  mistaken  in  those  in 
whom  we  now  place  our  trnst.  Methinks  1  hear  a  voice  coming  up  from  the 
lowly  pillows  of  patriotism's  immortal  inartyrs,  saying,  "  Be  of  good  cheer,  all 
will  yet  be  well."  We  cannot,  will  not  believe  that  the  respondent's  nnjust 
appeals  will  avail  him  now.  He  apiMI^  to  the  truth  of  history  to  vindicate 
iim  in  the  acts  of  former  Executives ;  Twt  truth  itself  rises  up  from  the  midst 
ot  the  mass  of  testimony  here  adduced,  and  says,  even  in  this  appeal  he  has 
polluted  God's  holy  sanctuary ;  and  when  on  justice  he  relies  to  protect  biro, 
and  lift  him  up  oat  of  his  difficulties,  justice  comes  forward  in  all  her  mftjesty, 
and  declares  that  he  has  not  only  tracnpled  tbe  laws  of  man  but  of  God  under 
foot.  When  he  indirectly  askMnfll  the  mantle  of  charity  shall  by  you  be 
thrown  over  his  shortcomings  fflid  Violations  of  law,  clemency  steps  forward, 
and  with  aloud  voice  cries,  "  Forbearance  has  ceased  to  be  a  virtae;"  "Mercy 
to  this  criminal  would  be  crueltyto  the  state." 

From  the  14th  day  of  April,  1865,  to  this  day,  aa  shown  by  the  testimony, 
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he  has  been  consiateat  only  with,  himself,  and  the  evil  spirits  of  hia  admin- 
istration. FaUe  to  the  people  who  took  him  from  obscarity  and  conferred 
on  him  Bptendor;  who  dog  him  from  that  oblivion  to  which  he  had  been 
consigned  by  the  treaaon  of  hia  State,  and  gave  him  that  dietinetion  which, 
M  disclosed  by  his  anbaequent  acta,  he  never  merited,  and  has  so  fearfully  acan- 
dalined,  diagraced,  and  dishonored ;  false  to  the  memory  of  him  whose  death 
made  him  President ;  false  to  the  principlea  of  our  contest  for  national  life  :  false 
to  the  Constitution  and  laws  of  the  laud  and  hie  oath  of  office ;  filled  with  all 
vanity,  tust,  and  pride  ;  substituting,  with  the  moat  disgusting  self-complacency 
and  ignorance,  his  own  coarse,  brutalized  will  for  the  will  of  the  people,  and 
aobstituting  hia  vulgar,  vapid,  and  ignorant  utterances  for  patriotism,  statesman- 
ship and  faithful  public  service,  he  baa  completed  his  circle  of  high  crimes  and 
misdemeanors  ;  and.  thanks  to  Almighty  God,  by  the  imbedded  wisdom  of  our 
fathers  found  in  the  Constitution  of  our  country,  he  stands  to-day,  with  all 
his  crimes  upon  his  head,  uncovered  before  the  world,  at  the  bar  of  this  the 
most  august  tribunal  ou  earth,  to  receive  the  awful  sentence  that  awaita  him  aa 
a  fitting  puniahmont  for  the  crimes  and  misdemeanors  of  which  he  stands 
impeached  by  the  House  of  Representatives,  in  the  name  and  onbehalf  of  all  the 
people.  Here,  senators,  we  rest  our  case ;  here  we  leave  the  great  criminal  of  the 
age.  In  your  hands,  as  wisely  provided  by  the  charter  of  our  liberties,  this  offender 
against  the  Constitution,  the  iawa,  liberty,  peace,  and  pubhc  decency  of  our 
country,  is  now  left  to  be  finally  and  in  the  name  of  all  the  people,  we  humbly 
truat,  disposed  of  forever,  in  such  manner  as  no  more  to  outrage  the  memories 
of  au  heroicand  illustrious  past,  nor  dim  the  hopes,  expectations  and  glories  of 
the  coming  future.  Let  us,  we  implore  you,  no  more  hear  his  resounding  foot- 
falls in  the  temple  of  American  constitutional  liberty,  nor  have  the  vessels  of 
the  ark  of  the  covenant  of  our  fathers  polluted  by  his  unholy  hands  Let  not 
the  blood  of  a  half  million  of  heroes,  who  went  to  their  deaths  on  the  nation's 
battle-fields  for  the  nation's  life  cry  from  the  ground  against  us  on  account  of 
the  Crimea  permitted  by  us,  and  committed  by  him  whom  we  now  leave  in  your 
hands.  Standing  here  to-day  for  the  last  time  with  my  brother  managers,  to 
take  leave  of  this  case  and  this  great  tribunal,  I  am  penetrated  and  over- 
whelmed with  erootion.  Memory  ia  busy  with  the  scenes  of  the  years  which 
have  intervened  between  March  4th,  1861,  and  this  day.  Our  great  war,  its 
battles  an^  ten  thousand  incidents,  without  mental  bidding  and  beyond  control, 
almost  pass  in  panoramic  view  before  me.  As  in  the  presence  of  those  whom  I 
have  seen  fall  in  battle  as  we  rushed  to  victory,  or  die  of  wounds  or  disease  in 
hospital  far  from  home  and  the  loved  ones,  to  be  seen  no  more  until  the  grave 
gives  up  its  dead,  have  I  endeavored  to  discharge  my  humble  part  in  this'  great 
trial. 

The  world  in  after-times  will  read  the  history  of 'the  administration  of  Andrew 
Johnson  as  an  illustration  of  the  depth  to  which  political  and  ofBcial  perfidy 
can  descend.  Amid  the  unhealed  ghastly  acars  of  war ;  aurrounded  by  the 
weeds  of  widowhood  and  cries  of  orphanage ;  aaaociating  with  and  sustained  by 
the  soldiers  of  the  republic,  of  whom  at  one  time  he  claimed  to  be  one  ;  aur 
rounded  by  the  men  who  had  supported,  aided,  and  cheered  Mr.  Lincoln  through 
the  darkest  hours  and  sorest  trials  of  hi»  sad  yet  immortid  administration — men 
whose  lives  had  beendedicated  to  the  causeofjuatice,  law,  and  universal  liberty —  ' 
the  men  who  had  nominated  and  elected  him  to  the  second  office  in  the  nation 
at  a  time  when  he  scarcely  dared  visit  his  own  home  because  of  the  traitorous 
inetiucts  of  his  own  people ;  yet,  aa  ahown  by  hia  official  acts,  messages,  speeches, 
conversations,  and  associations,  almost  from  the  time  when  the  blood  of  Lincoln 
was  warm  on  the  floor  uf  Ford's  theatre,  Andrew  Johnson  was  contemplating 
treason  to  all  the  fresh  fruits  of  the  overthrown  and  crushed  rehellion,  and  an 
affihatioi;  with  and  a  practical  official  and  hearty  sympathy  for  those  who  had 
coat  hecatomba  of  slain  citizene,  bUltons  of  treasure,  and  an  almost  ruined  coun- 
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try.  Hia  great  aim  and  jiui-pose  has  been  to  subvert  law,  usarp  authority,  insult 
and  outrage  Congress,  recouaCruct  the  rebel  States  in  the  interudtR  of  tt«ason, 
inault  the  memorjeB  and  rtsting-placee  of  our  heroic  dead ;  outraji^e  the  feelinga 
and  deride  the  principles  of  the  hving  men  who  aided  in  saving  the  Union, 
and  deliver  all  snatched  from  wreck  and  inin  into  the  hands  of  unrepentant, 
bat  by  hinj  pardoned,  traitors.  But,  all  honor  to  the  servants  of  a  brave 
and  loyal  people,  he  has  been  in  strict  confonnity  to  the  Constitution  arrested 
in  his  careerof  crime,  impeached,  arraigned,  tried,  and  here  awaits  your  sentence. 
We  are  not  doubtful  of  yonr  verdict.  Andrew  Joiinaou  has  long  since  beea 
tried  by  the  whole  people  and  found  guilty,  and  you  can  but  confirm  that 
judgment  already  pronounced  by  the  sovereign  American  people. 

Henceforth  our  career  of  greatncHS  will  be  unimpeded.  Risiug  from  our  bap- 
tism of  fire  and  hlood,  purified  by  our  sufferings  and  trials  under  ihe  approving 
smiles  of  Heaven,  and  freed,  as  we  are,  from  the  crimes  of  oppression  and  wrong, 
the  patriot  heart  looks  outward  and  onward  for  long  and  ever  increasing  na- 
tional pi-oaperity,  virtue,  and  happiness. 


Mr.  Preaidait  and  Senators  : 

You  may  now  anticipate  ihe  speedy  conclusion  of  your  arduous  labors,  The 
importance  of  this  occasion  is  due  to  the  unexampled  circumstance  that  the  Cbiet 
Magistrate  of  the  principal  republic  of  the  world  is  on  trial  ujion  the  charge  that 
ke  is  guilty  of  high  crimes  and  misdemeanors  in  ofSce.  The  solemnity  of  this 
occasion  is  due  to  the  circumstance  that  this  trial  in  a  new  test  of  our  public  na- 
tional virtue  and  also  of  the  strength  and  vigor  of  popular  government.  The  trial 
of  a  great  criminal  is  not  an  extraordinary  event — even  when  followed  by  con- 
viction and  the  severest  penalty  known  to  the  laws.  This  respondent  is  not  lo 
be  deprived  of  life,  liberty,  or  property.  The  object  of  this  proceeding  is  not  the 
punishmeHt  of  the  offender,  but  the  safety  of  the  state.  As  the  daily  life  of  the 
wise  and  just  magistrate  is  an  example  for  good,  cheering,  encouraging,  and 
strengthening  all  others,  so  the  trial  and  conviction  of  a  dishonest  or  an  unfaith- 
ful officer  is  a  warning  to  all  men,  and  especially  to  such  as  occupy  places  of 
public  trust. 

The  issues  of  record  between  the  House  of  Eepresentatives  and  Andrew 
Johnson,  President  of  the  United  States,  are  technical  and  limited.  We  have 
met  the  issues,  and,  as  we  believe,  maintained  the  cause  of  the  House  of  Rep- 
resentatives by  evidence,  direct,  clear,  and  conclusive.  Those  issues  require 
you  to  ascertain  and  declare  whether  Andrew  Johnson,  President  of  the  United 
States,  is  guilty  of  high  crimes  and  misdemeanors  as  set  forth  in  the  several 
articles  of  impeachment  exhibited  against  him,  and  especially  whether  he  hag 
violated  the  laws  or  the  Constitution  of  the  country  in  the  attempt  which  he 
made  on  the  2l8t  of  February  last  lo  remove  Edwin  M.  Stanton  from  the 
office  of  Secretary  for  the  Department  of  War,  and  to  appoint  Lorenzo  Thomas 
Secretary  of  War  ad  interim,. 

These  are  the  issues  discloaed  by  the  record.  They  appear  in  the  statement 
to  be  limited  in  their  nature  and  character ;  but  your  final  action  thereon 
involves  and  settles  questions  of  public  policy  of  greater  magnitude  than  any 
which  have  been  considered  in  the  political  or  judicial  proceedings  of  the  country 
Bince  the  adoption  of  the  Constitution. 

Mr.  Johnson  attempts  to  defend  his  conduct  in  the  matter  of  the  removal  of 
Mr.  Stanton  by  an  assertion  of  "the  power  at  any  and  all  times  of  removing\ 
from  office  all  executive  officers  for  cause  to  be  judged  of  by  the  President  alone."  / 

This  claim  manifestly  extends  to  the  officers  of  the  army  and  of  the  navy,  of 
the  civil  and  the  diplomatic  service.    He  thus  assumes  and  demands  for  himself 
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and  for  all  bis  euccesBors  abeoJute  control  over  the  vast  and  yearly  increasing 
patronage  of  tbis  govcrnmpnt.  This  claim  has  neyer  been  before  asserted,  and 
Burely  it  has  never  been  sanctioned ;  nor  is  there  &  law  or  usage  which  fur- 
nifhefl  any  ground  for  justification,  even  the  least. 

Heretofore  the  Senate  has  always  been  consulted  in  regard  to  appointments, 
and  during  the  sessions  of  the  Senate  it  has  always  been  consnited  in  regard  to 
removalB  from  office.  The  claim  now  made,  if  sanctioned,  strips  the  Senate  of 
all  practical  power  in  the  premises,  and  leaves  the  patronage  of  office,  the  rev- 
enues and  expenditures  of  the  country  in  the  hands  of  the  President  alone. 
Who  does  not  see  that  the  power  of  the  Senate  to  act  upon  and  confirm  a 
nomination  ia  a  barren  power,  as  a  means  of  protecting  the  public  interests,  if 
the  person  so  confii-med  may  be  removed  from  his  office  at  once  without  the 

■  advice  and  consent  of  the  Senole  ?  If  this  claim  aball  be  conceded  the  President 
is  clothed  with  power  to  remove  every  person  who  refuses  to  become  his  instra- 

An  evil-minded  President  may  remove  all  loyal  and  patriotic  officers  from  the 
armyi  the  navy,  the  civil  and  the  diplomatic  service,  and  nominate  only  his 

■  -adherents  and  friends.  None  but  his  friends  can  remain  in  office ;  none  bnt  his 
friends  can  be  appointed  to  olSce.  What  security  remains  for  the  fidelity  of 
the  army  and  the  navy  ?  What  security  for  the  collection  of  the  public  rev- 
"^nttesl     What  accountability  remains  in  any  branch  of  the  public  service? 

'  Every  public  officer  ia  Beuceforth  a  mere  dependent  upon  the  Executive.  Here- 
"tofore  the  Senate  could  say  to  the  President  you  shall  not  remove  a  faithful, 
honest  public  officer.  '  This  power  the  Senate  has  possessed  and  exercised  for 
■early  eighty  years,  liiider  and  by  virtue  of  express  authority  granted  in  the 
Constitution.  Is  this  authority  to  be  surrendered  7  Is  tiaia  power  of  the  Sen- 
ate, this  prerogative  we  may  almost  call  it,  to  be  abandoned  ?  Has  the  country, 
has  the  Senate,  in  the  exercise  of  its  legislative,  executive,  or  judicial  functions, 
fully  considered  these  broader  and  graver  issues  touching  and  affecting  vitally 
our  institutions  and  system  of  government  ? 

The  House  of  Representatives  has  brought  Andrew  Johnson,  President  of  the 
United  States,  to  the  bar  of  this  august  tribunal,  and  has  here  tbarged  him  with 
high  crimes  and  miBdem<;anors  in  office.  He  meets  the  chaige  by  denying  and 
assailing  the  ancienf,  undoubted,  constitutional  powers  of  ibc  Senate.     This  ia 

■  the  grave,  national,  historical,  constitutional  issue.  When  you  decide  the  issaea 
of  record,  which  appear  nariow  and  technical,  you  decide  these  greater  issues 

The  managers  on  the  part  of  the  Honse  of  Representatives,  as  time  and  their 
abilities  may  permit,  intend  to  deal  with  the  criminal  and  with  iheBe,  bis  crimes, 
and  also  to  examine  the  constitutional  powers  of  the  President  and  of  the  Senate. 
I  shall  first  invite  your  attention,  senators,  to  the  last- mentioned  topics. 

It  is  necessary,  in  this  diecnasion,  to  consider  the  character  of  the  govern- 
ment, and  especially  the  dif^tribution  of  powers  and  the  limitations  placed  by 
the  Constitution  upon  the  executive,  judicial,  and  legislative  departments. 

The  tenth  amendment  to  the  Constitulion  provides  that  "the  powers  not 
delegated  to  the  United  States  by  the  Constitution,  nor  prohibited  by  it  to  the 
States,  are  reserved  to  the  States  respectively,  or  to  the  people." 

This  provision  ia  not  to  be  so  construed  as  to  defeat  the  objects  for  which  the 
Constitution  itself  was  establiahed;  and  it  follows,  necessadjy,  that  the  three 
departments  of  the  governtnent  possess  sufficient  power,  collectively,  to  accom- 
fliflb  those  objects. 

It  will  be  seen  from  an  examination  of  the  grants  of  power  made  to  the  several 
'department!  of  the' government  that  there  is  a  difference  in  the  phraseology 
employed,  and  thst  the  legislative  branch  alone  is  intrusted  with  discretionary 
authority.    The  first  section  of  the  first  article  provides  that  "  all  legislative 
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powers  Tierein  granted  shall  bo  vested  in  a  Congress  of  the  United  States, 
which  shall  conaist  of  ft  Senate  and  House  of  EeprBseiitatives." 

The  first  section  of  the  second  article  provides  that  "  the  executive  power 
shall  be  vested  in  a  President  of  the  United  States  of  America;"  and  the  first 
section  of  the  third  aiticle  provides  that  "the  judicial  power  of  the  United 
States  shall  be  vested  in  one  Suprecne  (Jourt,  and  in  such  inferior  courts  iis  the 
Congress  may,  from  time  to  time,  ordain  and  establish."  The  words  "  herein  ' 
granted, "as  used  in  the  first  section  of  the  first  article  of  the  Constitution,  are 
of  themselves  words  of  limitation  upon  the  legislative  powers  of  Congress,  con- 
liuing  those  powers  within  the  authority  expressed  in  the  Constitution.  The 
absence  of  those  words  in  the  provisions  relating  to  the  executive  and  judicial 
departments  does  not,  aa  might  at  first  be  supposed,  justify  the  inference  that 
utdimited  authority  is  conferred  upon  those  dep.irtmejits.  An  eixamiuatiott  of 
the  Constitution  shows  that  the  executive  and  judicial  departments  have  no 
inherent  vigor  by  which,  under  the  Constitution,  they  are  enabled  to  perform 
the  functions  delegated  to  them,  while  the  legislative  department,  in  noticeable 
contrast,  is  clothed  with  authority  "to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the  foregoing  powers,  and  all  other  ^ 
poioert  VPsted  by  this  CofutittUion  in  the  gooernmaU  of  the'  United  Slates,  or 
a%ij  department  or  officer  thereof." 

By  virtue  of  this  provision  the  Constitution  devolves  upon  Congress  the  doty 
of  providing  by  legislation  for  the  full  execution,  not  only  of  the  powers  vested 
in  Congress,  but  also  of  providing  by  legislHtion  fur  the  execution  of  those 

Sowers  which  by  the  Constitution  are  vested  in  the  executive  and  judicial 
epartnients.  The  legislative  department  has  original  power  derived  from 
the  Constitution,  by  which  it  can  set  and  keep  itself  in  motion  as  a  branch 
of  the  government,  while  the  executive  and  judicial  departments  have  no 
self-executing  constitutional  capacity,  but  are  constantly  dependent  npou  the 
legislative  department.  Nor  does  it  follow,  as  might  upon  aliglit  attention  be 
assumed,  that  the  executive  power  given  to  the  President  is  an  unlimited  power, 
or  that  it  answers  or  corresponds  to  the  powers  which  have  been  or  maybe 
exercisedby  the  executive  of  any  other  government.  The  President  of  the 
Uuit«d  States  is  not  endowed  by  the  Constitution  with  the  executive  power 
which  was  possessed  by  Henry  VIII  or  Queen  Elizabeth,  or  by  any  ruler 
in  any  other  country  or  time,  but  only  with  the  power  expressly  granted  to  him 
by  the  Constitution,  and  with  such  other  powers  as  have  been  conferred  upon 
him  by  Congress,  for  the  purpose  of  carrying  into  effect  the  powers  which  are 
granted  to  the  President  by  the  Constitution.  Hence  it  may  be  asserted  that 
whenever  the  President  attempts  to  exercise  any  power,  he  must,  if  his  right  be 
i^uestioned,  find  a  specific  authority  in  the  Constitution  or  laws.  By  the  Con- 
stitution he  is  Commauder-in-chief  of  the  army  and  navy  ;  but  it  is  for  Congress 
to  decide,  in  the  first  place,  whether  there  shall  be  an  army  or  navy,  and  the 
President  must  command  the  army  or  navy  as  it  is  created  by  Congress,  and 
subject,  as  is  every  other  ofScer  of  the  army  or  navy,  to  such  rules  and  regula- 
tioaa  as  Congress  may  from  time  to  time  establish. 

The  President  "  may  require  the  opinion  in  writing  of  the  principal  officer  in 
each  of  the  executive  departments,  upon  any  subject  relating  to  the  duties  of 
their  respective  ofSces,"  but  the  executive  offices  themselves  are  created  by 
Congress,  and  the  duties  of  each  officer  are  prescribed  by  law.  In  fine,  the  power 
to  set  the  government  in  motion  aud  to  keep  it  in  motion  is  lodged  exclusively  in , 
Congress,  under  the  provisions  of  the  Constitution. 

By  our  system  of  government  the  sovereignty  is  in  the  people  of  the  United 
States,  and  tliat  sovereignty  is  fully  expressed  in  the  preamble  to  the  Consti- 
tution. By  the  Constitution  the  people  have  vested  discretionary  power — lim- 
ited, it  is  true — in  the  Congress  of  the  United  States,  while  they  have  denied  to 
the  executive  aud  judicial  departments  all  discretionary  or  implied  power 
whatever. 
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The  nature  and  extent  of  the  powers  cnnferred  by  the  Constitation  upon  Con- 
gress have  been  dearly  and  fully  set  forth  by  the  Supreme  Court.  (McCulloch 
w.  th(j  St*te  of  Maryland,  4th  Wbeaton,  pp.  409  and  4a0.)  The  court,  in 
Bpeaking  of  the  power  of  Congress,  say  :  "  1  he  government  which  has  a  right  to 
do  an  act.  and  lias  intiposed  on  it  the  duty  of  performing  that  act,  must,  accord- 
ing to  the  dictates  of  reason,  be  allowed  to  select  the  means."  Again,  they 
pay :  "  We  admit,  as  all  must  admit,  that  the  powers  of  the  government  are  lim- 
ited, and  that  these  limits  are  not  to  be  transcended  ;  but  we  think  the  sound 
construction  of  the  Constitution  must  allow  to  /Ae  na'ionaJ  legislature  that  dis- 
cretion, with  respect  to  the  means  by  which  the  powers  it  confers  are  to  be  car- 
ried into  execution,  which  will  enable  that  body  to  jjerform  the  high  duties 
assigned  to  it  in  the  manner  most  beneficial  to  the  people.  Let  the  thing  be 
legitimate,  let  it  be  within  the  scope  of  the  Constitution,  and  all  means  which 
are  appropriate,. which  are  plainly  adapted  to  the  end.  which  are  not  prohibited, 
and  consistent  with  the  letter  and  spirit  of  the  Constitution,  are  const itational." 

It  is  also  worthy  of  remark,  in  this  connection,  tlint  the  article  which  confers 
legislative  powers  upon  the  Congress  of  the  United  States  declares  that  all.  leg- 
islative powers  herein  granted,  that  is,  granted  in  the  Oonstitntion,  shall  be 
Tested  in  the  Congress  of  the  United  States ;  while  in  the  section  relating  to 
the  powers  of  the  President  it  is  declared  that  the  executive  power  shall  be 
vested  in  a  President  of  the  United  Stat«s*of  America.  The  inference  from 
this  distinction  is  iri  harmony  with  what  has  been  previously  stated.  "The 
executive  power"  spoken  of  is  that  which  is  conferred  upon  the  President  by 
the  Constitution,  and  it  is  limited  by  the  terms  of  the  Constitntion,  and  must 
be  exercised  in  the  manner  prescribed  by  the  Constitution.  The  words  used 
are  to  be  interpreted  according  to  their  ordinary  meaning. 

It  is  also  worthy  of  remark  that  the  Constitution,  in  terms,  denies  to  Con- 
gress various  legislative  powers  specified.  It  denies  alfo  to  the  United  States 
various  powers,  and  various  powers  enumerated  are  likewise  denied  to  the 
States.  There  is  but  one  denial  of  power  to  the  President,  and  that  is  a  lim- 
itation of  an  express  power  granted.  The  single  instance  of  a  denial  of  power 
to  tije  President  is  in  that  provision  of  the  Constitution  wherein  he  is  anthor- 
iaed  "to  grant  reprieves  and  pardons  for  offences  against  the  United  States, 
except  in  cases  of  impeachment."  As  the  powers  granted  to  the  President  are 
specified,  and  as  he  taltes  nothing  by  implication  or  inference,  there  was  no  occa- 
sion to  recite  or  enumerate  powers  not  delegated  to  him.  Aa  the  Constitution 
clothes  Congress  with  powers  of  legislation  which  are  ample  for  all  the  necessi- 
ties of  national  life,  wherein  there  is  opportunity  for  the  exercise  of  a  wide  discre- 
tion, it  was  necessary  to  specify  such  powers  as  are  prohibiied  to  Congress.  The 
powers  of  Congress  are  ascertained  by  considering  as  well  what  is  prohibited 
as  what  is  granted ;  while  the  powers  of  the  Executive  are  to  be  ascertained 
clearly  and  fully  by  what  is  granted.  Where  there  is  nothing  left  to  inference, 
implication,  or  discretion,  there  is  no  necessity  for  clauses  or  provisions  of  inhi- 
bition. In  the  single  case  of  the  grant  of  the  full  power  of  pardon  to  the  Presi- 
dent, a  power  unlimited  in  its  very  nature,  the  denial  of  the  power  to  pardon  in 
case  of  impeachment  became  necessary.  This  example  fully  illustrates  and 
establishes  the  position  to  which  I  now  ask  your  assent.  If  this  view  be  correct 
it  follows  necessarily,  as  has  been  before  stated,  that  the  President,  acting  under 
the  Constitution,  can  exercise  those  powers  only  which  arespecifically  conferred 
upon  him,  and  can  take  nothing  by  construction,  by  implication,  or  by  what  is 
sometimes  tejmed  the  necessity  of  the  case. 

But  in  every  government  there  should  be  in  its  constitution  capacity  to  adapt 
the  administration  of  affairs  to  the  changing  conditions  of  national  life.  In  the 
government  of  the  United  States  this  capacity  is  found  in  Congress,  in  virtue 
<if  the  provision  already  quoted,  by  which  Congress  is  authorized  "to  make  all 
laws  which  shall  be  necessary  and  proper  for  carrying  into  execution  the  fore- 
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going  powers.^  {i.  e.,  the  powera  given  to  Congress,)  and  all  other  powera  vested 
by  this  ConBti'tution  in  the  government  of  the  United  States,  or  in  auydepartment 
or  officer  thereof." 

It  ia  made  the  duty  of  the  President,  "from  time  to  time,  to  give  to  the  Con- 
gresB  information  of  the  atate  of  the  Union,  and  recommend  to  their  considera- 
tion auch  measures  aa  he  ahall  judge  necessary  and  expedient," 

Provision  is  also  made  in  the  Constitution  for  his  co-operation  in  the  enactment 
of  laws.  Thus  it  is  in  hia  power  to  lay  before  Congress  the  reasons  which,  ia 
his  opinion,  may  at  any  time  exist  for  legislative  action  in  aid  of  the  execu- 
tive powers  conferred  by  the  Constitution  upon  the  President;  and  under  the 
ample  legislative  powera  aecnred  to  Congress  by  the  provision  ali-eady  quoted, 
there  is  no  reaeon  in  the  nature  of  thft  government  why  the  constitutional  and 
lawful  powers  of  the  Esecutive  may  not  be  made  adequate  to  every  emergency 
of  the  country.  In  fine,  the  President  may  be  said  to  be  governed  by  the  prin-  ' 
ciplea  which  govern  the  judge  in  a  court  of  law.  He  must  take  the  law  and 
administer  it  as  he  finds  it  without  any  inquiry  on  hia  part  na  to  the  wisdom  of 
theSegialaiioTi.  So  tbePresideut.witbreference  to  the  measure  of  his  own  powers, 
must  take  the  Constitution  and  the  laws  of  the  country  as  they  are,  and  be 
g'lverned  atrictty  by  them.  If,  in  any  particular,  by  implication  or  conatruction, 
lie  assumes  and  exercises  authority  not  granted  to  him  by  the  Constitution  or 
the  laws,  he  violate  his  oath  of  office,  by  which,  under  the  Constitution,  it  is 
made  hia  duty  "  to  take  care  that  the  laws  be  faithfully  esecnted,"  which 
impliea  necessarily  that  he  can  go  into  no  inquiry  as  to  whether  the  laws  are 
expedient  or  otheiwise;  nor  is  it  within  hia  province,  ia  the  execution  of  the 
law,  to  consider  whether  it  is  constitutional  In  bis  communications  to  Con- 
gress he  may  consider  and  discuss  the  constitutionality  of  existing  or  proposed 
legislation,  and  when  a -bill  is  passed  by  the  two  houses  and  submitted  to 
him  for  approval,  he  may,  if  in  his  opinion  the  same  is  unconstitutional,  return 
it  to  the  house  in  which  it  originated  with  hia  I'easons.  In  the  performance  of 
these  duties  he  exhausts  his  constitutiocial  power  in  the  work  of  legislation. 
If,  notwithstanding  his  objections,  Congress,  by  a  two-thirds  majority  in  each 
houae,  shall  pass  the  bill,  it  t%  then  the  duty  of  the  President  to  obey  and  exe- 
cute it,  as  it  is  hia  duty  to  obey  and  execute  all  laws  which  he  or  his  predecesstir» 
may  have  approvid, 

If  a  law  be  in  fact  unconstitutional  it  may  be  repealed  by  Congress,  or  it  may, 
possibly,  when  a  case  duly  arises,  be  annulled  in  its  unconstitutional  features  by 
the  Supreme  Court  of  the  United  States.  The  repeal  of  the  law  is  a  legislative 
act  i  'the  declaration  by  the  court  that  it  ia  unconstitutional  ia  a  judicial  act ; 
but  the  power  to  repeal,  or  to  acmul,  or  to  set  aside  a  law  of  the  United  States,  is 
in  no  aspect  of  the  case  an  executive  power.  It  is  made  the  duty  of  the  Esecu- 
tive to  take  care  that  the  lawa  be  iaithfiiily  executed — an  injunction  wholly 
inconsistent  with  the  theory  that  it  is  in  the  power  of  the  Esecutive  to  repeal, 
or  annul,  or  dispense  with  the  laws  of  the  land.  To  the  President  in  the  per- 
formance of  hia  executive  duties  all  laws  aj-e  alike.  He  can  enter  into  no 
inquiry  as  to  their  expediency  or  constitutionality.  All  laws  are  presumed  to 
he  constiiutional,  and  whether  in  fact  constitutional  or  not,  it  is  the  duty  of  the 
Executive  so  tfl  regard  them  while  they  have  the  form  of  law.  When  a 
statute  ia  repealed  for  its  unconstitutionality,  or  for  any  other  reason,  it  ceases 
to  be  law  in  form  and  in  fact,  "When  a  statute  is  annulled  in  whole  or  in 
part  by  the  opinion  of  a  competent  judicial  tribunal,  from  that  moment  it 
ceases  to  be  law.  But  the  respondent  and  the  counsel  for  the  respondent  will 
seek  in  vain  for  any  authority  or  color  of  authority  in  the  Constitution  or  the 
laws  of  the  country  by  which  the  President  is  clothed  with  power  to  make  any 
distinction  upon  his  own  judgment,  or  upon  the  judgment  of  any  frienda  or 
advisers,  whether  private  or  official  persons,  between  the  several  statutes  of  the 
country,  each  and  every  one  of  which  he  is,  by  the  Constitution  and  by  his 
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oath  of  office,  required  faithfully  to  execute.  Hence  it  follows  that  the  crime 
of  the  President  ia  not,  either  in  fact  or  as  set  forth  in  tbe  urticles  of  impeacii- 
Dicnt, that  he  baa  violated  a  constitutional  law;  but  liis  crime  is  that  tie  has 
violated  a  law,  and  in  his  defence  no  inquiry  Citn  be  made  whether  the  law  ia 
coustiiutional ;  for  inasmuch  as  be  had  no  constitutional  power  to  inquire  for 
himsell  whether  the  law  was  constitutional  or  not,  so  it  is  no  eacnse  for  him 
that  he  did  unlawfully  so  inquire  and  came  to  the  concludon  that  the  law  was 
unconsti  tution  al . 

It  folkiws,  from  the  authorities  already  quoted,  and  the  positions  founded 
tbtfeon,  that  there  can  be  no  inquiry  here  and  now  by  this  tribunal  whether  the 
act  in  question — the  act  entitled  "An  act  rep'ulating  the  (enure  of  certain  civil 
offices  "-^is  in  fact  constitutional  or  not^  It  was  and  is  the  law  of  the  land. 
It  WHS  enacted  by  a  strict  adherence  \o  constitutional  forms.  It  was,  and  is, 
binding  upon  all  the  officers  and  departments  of  the  government.  The  Senate, 
for  the  purpose  of  deciding  whether  the  respondent  is  innocent  or  guilty,  can 
enter  into  no  inquiiy  as  to  the  constitutionality  of  tbe  act,  which  it  was  the 
President's  duly  to  execute,  and  which,  upon  his  own  answer,  and  by  repeated 
official  coufessioQS  and  admissions,  he  intentionally,  wilfully,  deliberately  set  aside 
and  violated.^ 

If  the  fe*s1dent,  in  the  discharge  of  his  duty  "  to  take  care  that  the  laws  be 
faithfully  executed","  may  inquire  whether  the  laws  are  conatitutionaJ,  and  exe- 
cute those'  only  which  he  believes  to  be  so,  then,  for  the  purposes  of  government, 
his  wllfor  opinion  is  substituted  for  tbe  action  of  the  law-making  power,  and  iho 
government  is  no  longer  a  government  of  laws,  but  the  government  of  one 
man.  This  is  also  true,  if,  when  arraigned,  he  may  justify  by  showing  that  he 
lias  acted  upon  advice  that  the  law  was  unconstitutional.  Further,  if  the  Senate 
sitting  for  the  trial  of  tbe  President  may  inquire  and  decide  whether  the  law  is 
in  fact  constitutional,  and  convict  the  President  if  he  has  violated  an  act  believed 
to  be  constitutional,  and  acquit  him  if  the  Senate  think  the  law  unconstitu- 
tional, then  the  President  is  in  fact  tried  for  his  judgment,  to  be  acquitted  if  in 
the  opinion  of  the  Senate  it  was  a  correct  judgment,  and  convicted  if  in  ihe  , 
opinion  of  the  Senate  his  judgment  was  erroneous.  This  doctrine  offends  every 
principle  of  justice.  Hie  offence  is  that  he  intentionally  violated  a  law.  Know- 
ing its  terms  and  requireraents,  be  disregarded  them. 

With  deference  I  maintain  still  further,  that  it  is  not  the  right  of  any  senator 
in  this  trial  to  he  governed  by  any. opinion  he  may  entertain  of  the  constitution- 
ality or  expediency  of  tbe  law  in  question.  For  the  purposes  of  this  trial  the 
statute  which  ihe  President,  upon  his  own  confession,  has  repeatedly  violated  is 
the  law  of  the  land.  His  crime  is  that  he  violated  the  law.  It  has  not  been 
repealed  by  Congress ;  it  has  not  been  annulled  by  the  Supreme  Court ;  it 
stands  upon  the  statute-book  as  the  law  ;  and  for  the  purposes  of  this  trial  it  ia 
to  be  treated  by  every  senator  as  a  constitutional  law.  Otherwise  it  f  illows 
that  the  President  of  the  United  States,  supported  by  a  minority  exceeding  by 
.one  a  third  of  this  Senate,  may  set  aside,  disregard,  and  violate  all  the  laws  of 
the  land..  It  is  nothing  to  this  respondent,  it  is  nothing  to  this  Senate,  sitting 
here  as  a  tribunal  to  try  and  judge  this  respondent,  that  the  senators  partici- 
pated in  the  passage  of  the  act,  or  that  the  respondent,  in  the  exercise  of 
a  constitutional  power,  returned  the  bll  to  the  Senate  with  his  objections 
thereto.  The  act  itselt  is  as  binding,  is  as  constitutional,  is  as  sacred  in  the 
eye  of  the  Constitution  as  tbe  acta  that  were  passed  at  the  first  session  of 
the  first  Congress.  If  the  President  may  refuse  to  execute  a  law  because  in 
his  opinion  it  is  unconstitutional,  or  for  the  reason  that,  in  the  judgment  of  his 
friends  and  advisers,  it  is  nn constitutional,  then  he  and  his  successors  in  office 
may  refuse  to  execute  any  statute  the  constitutionality  of  which  has  not  been 
affirmatively  settled  by  the  Supreme  Court  of  tbe  United  States,  If  a  minority, 
exceeding  one-third  of  this  Senate  by  one,  may  relieve  the  President  from  all 
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rPBponBibility  for  this  violation  of  Lis  oath  of  office,  because  they  concur  with 
him  in  the  opinion  thsit  this  legislation  ia  either  unconstitutional  or  of  doubtful 
conatitutiuuality.  then  there  is  no  security  for  the  execution  of  the  Iaws.  Tbe 
constitutional  injunction  upon  the  President  is  to  take  care  that  the  tawa  be 
faithfully  executed ;  and  npon  bim  no  power  whatsoever  is  conferred  by  the 
Constitution  to  inquire,  whether  ihe  law  that  be  is  charged  to  execute  is  or  is 
not  constitutional.  The  constitutional  injunction  upon  you,  in  your  present 
capacity,  is  to  hold  the  respondent  faithfully  to  tbe  execution  of  the  consti- 
tutional trusts  and  duties  imposed  upon  him.  If  be  has  wilfully  disregarded  the 
obligation  resting  upon  him,  to  take  care  that  tbe  laws  he  faithfully  executed, 
theu  the  constitutional  duty  imposed  upon  you  ia  to  convict  him  of  the  crime 
of  having  wilfully  disregarded  the  laws  of  the  land  and  violated  his  oath  of  office. 

I  indulge,  Senators,  in  great  plainness  of  speech,  and  pursue  a  line  of  remark 
which,  were  tbe  subject,lGBs  important  or  the  duty  resting  npon  us  less  solemn, 
1  should  atudiously  avoid.  But  I  speak  with  every  feeling  and  sentiment  of 
respect  for  this  body  and  this  place  of  which  my  nature  is  capable.  In  my 
boyhood,  from  tbe  gallery  of  the  old  chamber  of  the  Senate,  I  looked,  not  with 
admiraUott  merely,  but  with  something  of  awe  upon  the  men  of  that  generatioa 
who  were  then  in  the  seats  which  you  now  fill.  Time  and  experience  may  have 
modified  and  chastened  thoae  impressions,  hut.  they  are  not,  they  can  not,  be 
obliterated.  Tbey  will  remain  with  me  while  life  remains.  But,  WUh  my  con- 
victions of  my  own  duty,  with  my  convictions  of  your  duty,  with  my  convictions 
of  the  danger,  the  imminent  peril,  to  our  country  if  you  should  not  render  » 
judgment  of  guilty  against  this  respondent,  1  have  no  alternative  hut  to  speak 
with  all  the  plainness  and  directness  which  tbe  most  earnest  convictions  of  th^ 
truth  of  what  I  utter  can  inspire. 

Nor  can  tbe  President  prove  or  plead  tbe  motive  by  which  be  profeaaes  to 
have  been  governed  in  his  violation  of  tbe  laws  of  the  country.  Where  a  posi-, 
tive  specilic  duly  ia  imposed  upon  a  public  officer,  hia  motives  can  not  be  good 
if  he  wilfully  neglecta  or  refuses  to  discharge  hia  duty  in  the  manner  in  which 
it  ia  imposed  upon  him.  In  other  words,  it  is  not  posaible  for  a  public  officer,  and 
particularly  for  the  President  of  the  United  States,  who  is  under  a  special  consti- 
tutioDal  injunciinn  to  discharge  hia  duty  faithfully,  to  have  any  motive  except  ft 
bad  motive,  if  h«  wilfully  violates  bis  duty.  A  judge,  to  be  sure,  in  tbe  exer- 
cise of  a  discretionary  power,  as  in  imposing  a  sentence  upon  a  criminal  where 
the  penalty  is  not  specific,  may  err  in  the  exerciae  of  that  discretion  and  plead 
properly  his  good  motives  in  the  discbarge  of  his  duty.  That  is,  he  may  say 
that  he  intended,  under  the  law,  to  impose  a  proper  penalty;  and  inasmuch  aa 
that  was  his  intention,  though  all  other  men  may  think  that  the  penalty  was 
Hther  insufficient  or  excessive,  he  is  fully  justified  by  his  motivea. 

So  the  President,  having  vested  in  him  discretionary  power  in  regard  to 
granting  pardons,  might,  if  arraigned  for  the  improper  exerciae  of  that  power 
in  a  particular  case,  plead  and  prove  his  good  motives,  although  his  action 
might  he  universally  condemned  as  improper  or  unwise  in  that  particular  case. 
But  the  circumstances  of  this  respondent  are  wholly  difierent,  Tbe  law  which, 
as  he  admits,  lie  has  intentionally  and  deliberately  violated,  waa  mandatory  upon 
him,  and  left  in  his  hands  no  discretion  as  to  whether  he  would,  in  a  given  case, 
esecute  it  or  not. 

A  public  officer  can  neither  plead  nor  prove  good  raotlvea  to  refute  or  control 
bis  own  admission  that  he  has  intentionally  violated  a  public  law. 

Take  the  case  of  the  President ;  bis  oath  is  :  "I  do  solemnly  swear  that  I 
will  faithfully  execute  the  office  of  President  of  the  United  States,  and  will  to 
the  best  of  my  ability  preserve,  protect,  and  defend  the  Constitution  of  the 
United  States."  One  of  the  provisious  of  that  Conatitution  ia,  that  the  Presi- 
dent shall  "take  care  that  the  laws  be  faithfuUy  executed."  In  this  iniunctioD 
Uiere  are  no  qualifying  words.     It  is  made  his  duty  to  take  care  that  Uie  lazva. 
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the  lams,  be  faithfully  executed.  A  law  ie  well  defined  to  be  "a  rule  laid,  set, 
or  eetftbliehed  by  the  law-making  power  of  the  country."  It  is  of  such  rulea 
that  the  (Jonstitulion  apeake  in  this  injunction  to  the  President;  and  in  obe- 
dience to  that  injunction,  and  with  reference  to  his  duty  under  his  oath  to  take 
care  that  the  laws  be  faithfully  executed,  he  can  eater  into  no  inquiry  as  to 
whether  those  laws  are  expedieut  or  constitutional,  or  .otherwise.  And  inaa- 
much  as  it  is  not  possible  for  him,  under  the  Constitution,  to  enter  lawfully  iuto 
any  such  inquiry,  it  is  alike  impossible  for  him  to  plead  or  to  prove  that,  hav- 
ing entered  into  such  inquiry,  which  was  in  itself  unlawful,  he  was  governed  by 
a  good  motive  in  the  result  which  he  reached,  and  in  his  action  thereupon. 
Having  no  right  to  inquire  whether  the  laws  were  expedient  or  constitutional, 
or  otherwise,  if  he  did  so  inquire,  and  if  upon  each  iiiqniry  he  came  to  the  cou- 
clnsion  that,  for  any  reason,  he  would  not  execute  the  law  according  to  the 
terms  of  the  law,  then  he  wilfully  violated  hia  oath  of  office  and  the  Constitu- 
tion of  the  United  States.  The  necessary,  the  inevitable  presumption  in  law  is, 
tliat  he  acted  under  the  influence  of  bad  motives  in  so  doing,  and  no  evidence 
can  be  introduced  controlling  or  coloring  in  any  degree  this  necessary  presump- 
tion of  the  law. 

Having,  therefore,  no  right  to  entertain  any  motive  contrary  to  his  constitu- 
tional obligation  to  execute  the  laws,  he  cannot  plead  his  motive.  Inasmuch  as 
he  can  neither  plead  nor  prove  his  motive,  the  presumption  of  the  law  must 
remain  that  in  violating  his  oath  of  office  and  the  Constitution  of  the  United 
Slates  he  was  influenced  by  a  bad  motive.  The  magistrate  who  wilfully  breaks 
the  laws,  in  violation  of  his  oath  to  execute  them,  insults  and  outrages  the  cora- 
tnoD  sense  and  the  common  nature  of  his  countrymen  when  he  asserts  that  their 
laws  are  so  bad  that  they  deserve  to  be  broken.  This  is  the  language  of  a 
defiant  ueui-per,  or  of  a  man  who  haa  surrendered  himself  to  the  counsel  and 
control  of  the  enemies  of  bis  country. 

If  a  President,  believing  a  law  to  be  nnconsttttitional,  may  refuse  to  execute 
il,  then  your  laws  for  the  reconstruction  of  the  Southern  States,  your  laws  for 
the  colle*lion  of  the  int«nial  revenue,  your  laws  for  the  collection  of  custom- 
house duties,  are  dependent,  for  their  execution,  upon  the  individual  opinion  of 
tlie  Preeident  ae  to  whether  they  are  constitutional  or  not ;  and  if  these  laws  are 
60  dependent,  all  other  laws  are  equally  dependent  upon  the  opinion  of  the 
Executive.  Hence  it  follows  that  whatever  the  legislation  of  Congress  may  be, 
the  laws  of  the  country  are  to  be  executed  only  so  far  as  the  President  believes 
them  to  be  constitutional.  This  respondent  avers  that  his  sole  object  in  vio- 
lating the  tenure-of- office  act  was  to  obtain  the  opinion  of  the  Supreme  Court 
upon  the  question  of  the  constitntionality  of  that  law.  In  other  words,  he  delib- 
eiately  violated  the  law,  which  was  in  him  a  crime,  for  the  purpose  of  ascertain- 
ing judicially  whether  the  law  could  he  violated  with  impunity  or  not.  At  that 
very  time,  he  had  resting  upon  him  the  obligatioaa  of  a  citizen  to  obey  the  laws, 
and  the  higher  and  more  solemn  obligation,  imposed  by  the  Constitution  upon 
the  first  magistrate  of  the  country,  to  execute  the  laws.  If  a  private  citizen 
vtdalee  a  law,  he  d#es  so  at  hia  peril.  If  the  President,  or  Vice-President,  or 
any  other  civil  officer,  violatea  a  law,  hia  peril  ia  tliat  he  may  be  impeached  by 
file  House  of  Hepreaentatives  and  convicted  by  the  Senate.  This  is  precisely 
the  responsibility  which  the  respondent  has  incurred ;  and  it  would  be  no  relief 
b)  him  fiir  hia  wilful  violation  of  the  law,  in  the  circumstances  in  which  be  is 
now  placed,  if  the  court  ilaelf  had  pronounced  the  same  to  be  unconstitutional. 
But  it  is  not  easy  Ut  comprehend  the  audacity,  the  ciiraiual  character  of  a  pro- 
ceeding by  which  the  President  of  the  United  States  attempts  systematically  to 
undermiae  the  government  itself  by  drawing  purposely  into  controversy,  in  the 
courts  and  elsewhere,  the  validity  of  ibe  laws  enacted  by  the  constituted  author- 
ities of  the  country,  who,  as  much  as  himself,  are  individually  under  an  obliga- 
tion to  obey  the  Gouatitutiou  iaoll  their  public  acta.     With  the  same  reason. 
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fltid  for  the  eame  object,  he  might  violate  the  reconstruction  laws,  tax  laws,  tariff 
acts,  or  the  neutrality  Jaws  of  the  country  ;  and  thue,  in  a  single  day  of  his  ofB- 
cial  life,  raise  questioos  which  could  not  be  disposed  of  for  years  ic  the  courts 
of  the  country.  The  evidence  discloses  the  feet  that  he  has  taken  no  step  for 
the  purpose  of  testing  the  constitutionality  of  the  law.  He  suspended  numerous 
officers  under,  or  if  not  under,  at  least,  as  he  himself  admits,  in  conformity  with 
the  tenure-of- office  law,  showing  that  it  was  not  his  sole  object  to  test  its  constitu- 
tionality. He  has  had  opportunity  to  make  application  through  the  Attorney 
General  for  a  writ  of  quo  warranto,  which  might  have  tested  the  validity  of  th« 
law  in  the  ourts.  This  writ  is  the  writ  of  the  government,  and  it  can  never  be 
granted  upon  the  application  of  a  private  person.  The  President  has  never  taken 
onestep  to  test  the  law  in  the  courts.  Since  his  attempted  removal  of  Mr.  Stanton 
on  the  2lBt  of  February  last,  he  might  have  instituted  proceedings  by  a  writ  of 
quo  warranto,  and  by  this  time  have  obfained,  probably,  a  judicial  opinion  cover- 
ing all  the  points  of  the  case.  Uut  he  shrinks  from  the  test  he  saye  he  snn^t. 
Thus  is  the  pretest  of  the  President  fully  exposed.  The  evidence  shows  that 
he  never  designed  to  test  the  law  in  the  courts.  His  object  was  to  seize  the 
offices  of  the  government  for  purposes  of  corruption,  and  by  their  influence  to 
enable  him  to  reconstruct  the  Union  in  the  interest  of  the  rebellions  States.  In 
short,  he  resorted  to  this  usurpation  as  an  efficient  and  necessary  mean?  of 
usurping  all  power  and  of  restoring  the  government  to  rebel  hands. 

No  criminal  was  ever  arraigned  who  offered  a  more  unsatisfactory  excuse  for 
his  crimes.  The  President  had  no  right  to  do  what  he  says  he  designed  to  do, 
and  the  evidence  shows  that  he  never  has  attempted  to  do  what  he  now  assigns 
as  his  purpose  when  he  trampled  the  laws  of  his  country  under  his  feet. 

These  considerations  have  prepared  the  way  in  some  degree,  I  trust,  for  an 
examination  of  the  provisions  of  the  Constitntion  relating  to  the  appointment  of 
embassadors  and  other  public  ministers  and  consuls,  judges  of  the  Supreme 
Court,  and  other  officers  of  the  United  States,  for  whose  appointment  provision 
is  made  in  the  second  section  of  the  second  article  of  the  Coustitution.  It  is 
there  declared  that  the  President "  shall  nominate,"  and,  by  and  with  the  con- 
sent of  the  Senate,  shall  "  appoint  embassadors  and  other  public  ministers  and 
consuls,  judges  of  the  Supreme  Court,  and  all  other  officers  of  the  United  Slates 
whose  appointments  are  not  herein  otherwise  provided  for  and  which  shall  he 
established  by  law."  The  phrase,  "  are  not  herein  otherwise  provided  for,"  i8 
understood  to  refer  to  senators,  who,  under  the  Constitution,  in  case  of  a  vacancy, 
may  fee  appointed  hy  the  governors  of  the  several  States;  and  to  those  appoint- 
ments  which  might  he  confided  by  law  to  the  courts  or  to  the  heads  of  departments. 
It  is  essential  to  notice  the  fact  that  neither  in  this  provision  of  the  Constitution 
nor  in  any  other  is  power  given  to  the  Pi'csident  to  remove  any  officer.  The 
only  power  of  removal  specified  in  the  Constitntion  is  that  of  the  Senate,  by  its 
verdict  of  guilty,  to  remove  the  President,  Vice-President,  or  other  civil  officer 
who  may  be  impeached  by  the  House  of  Representatives  and  presented  to  the 
Senate  for  trial. 

Upon  the  premises  already  laid  down  it  is  clear  that  the  power  of  removal  from 
office  is  not  vested  in  the  President  alone,  but  only  in  the  President  by  and  with 
the  advice  and  consent  of  the  Senate.  Applying  the  provision  of  the  Constitntion 
already  cited  to  the  condition  of  affairs  existing  at  the  time  the  government  was 
organised,  we  find  that  the  course  pursued  by  the  first  Congress  and  by  the  first 
President  was  the  inevitable  result  of  the  operation  of  this  provision  of  the 
oi-ganic  law.  In  the  first  instance,  several  executive  departments  were  estab- 
lished by  acts  of  Congress,  and  in  those  dep.irtments  offices  of  various  grades 
were  ci-eated.  The  conduct  of  foreign  affairs  required  the  appointment  Of 
ambassadors,  ministers,  and  consuls,  and  consequenily  those  necessary  offices 
were  established  by  law.  The  President,  in  conformity  with  this  provision  of 
the  Constitution,  made  nominations  to  the  Senate  of  persons  to  fill  the  TuiouH 
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offices  an  established.  These  nominationB  were  considered  and  acted  upon  by 
the  Senate,  and  when  confirmed  by  the  Senate  the  persona  so  nominated  were 
appointed  and  autborized  by  commieBiona  under  tbe  hand  of  the  PreBident  to 
enter  upon  tbe  discharge  of  their  respective  dutiea.  In  the  nature  of  tbe  case  it 
wae  not  poaaible  for  the  Freeident,  during  a  ^esaion  of  the  Senate,  to  assign  to 
duty  in  any  of  the  offices  so  created  any  person  who  had  not  been  by  bim  nom-. 
inated  to  the  Senate  and  by  that  body  confirmed,  and  there  is  no  evidence  that 
any  such  attempt  was  made.  The  persona  thus  nominated  and  confirmed 
were  in  their  offices  under  tbe  Coustitution.-and  by  virtue  of  tbe  concurrent 
action  of  the  President  and  the  Senate.  There  ie  not  to  be  found  in  tlie  Con- 
stitution any  provision  coiitem  plating  the  removal  of  such  persons  from  office. 
But  inasmuch  aa  it  ie  eaaential  to  the  proper  administration  of  affaire  that  there 
ahould  be  a  power  of  removal,  and  inaBinueh  as  tbe  power  of  nomination  and 
confirmation  vested  in  the  President  and  in  the  Senate  is  a  continuing  power, 
not' exhausted  either  by  a  single  exercise  or  by  a  repeated  exercise  in  reference 
to  a  particular  office,  it  follows  legitimately  and  properly  that  tbe  President 
might  at  any  time  nominate  to  the  Senate  a  person  to  fill  a  particular  office,  and 
the  Senate  in  tbe  exercise  of  its  constitutional  power  coulu  confirm  that  nomi- 
nation, that  the  person  so  nominated  and  con&noed  would  have  a  right  to  take 
and  enjoy  the  office  to  which  be  bad  been  ao  appointed,  and  thus  to  dispossess 
the  previons  iucumbent.  It  ia  apparent  that  no  removal  can  be  made  unless 
the  President  takes  tbe  initiative,  and  bence  tbe  expression,  "  removal  by  tbe 
Pi'esident." 

As,  by  a  common  and  universally  recogaized  principle  of  eonatruction,  tbe 
moat  recent  statute  is  obligatory  and  controlling  wherever  it  contraveuea  a  pre- 
vious statule,  so  a  recent  commisaion,  issued  under  an  appointment  made  by  and 
with  the  advice  and  consent  of  the  Senate,  supersedes  a  previous  appointment 
althongh  made  in  the  same  manner.  It  is  thus  apparent  that  there  is,  under  and 
by  virtue  of  the  clause  of  the  Constitution  quoted,  no  power  of  removal  vested 
either  in  tbe  President  or  in  tbe  Senate,  or  iu  both  of  them  together  as  an  inde- 
pendent power;  hut  it  is  rather  a  consequence  of  tbe  power  of  appointment. 
And  aa  tbe  power  of  appointment  is  not  vested  in  tbe  President,  hut  only  the 
right  to  make  a  nomination,  which  becomes  an  appointment  only  when  tbe  notoi 
nation  has  been  confirmed  by  the  Senate,  the  power  of  removing  a  public  officer 
cannot  be  deemed  an  executive  power  solely  within  the  meaning  of  this  provision 
of  the  Constitution, 

This  view  of  the  subject  is  in  harmony  with  the  opinion  espreaaed  in  the 
seveoty-eixth  number  of  tbe  Federalist,  After  stating  with  great  force  the 
objections  which  exist  to  the  "  exercise  of  the  power  of  appointing  to  office  by 
an  assembly  of  men,"  tbe  writer  proceeds  to  say  ; 

The  truth  of  the  principlea  here  advaocetl  aeems  to  have  beeu  felt  by  the  most  intelligent 
of  Ibose  who  have  found  fault  with  tbe  proviflion  made  in  this  respect  by  the  convention. 
They  conteud  that  tlie  Piesident  ought  solely  to  have  been  authorized  to  aiake  tbe  appoinc- 
uienta  under  the  Federal  goTerumout.  But  it  ia  easy  to  show  that  every  advautage  to  be 
expected  from  auvb  au  arraugeuieut  would  in  substance  be  derived  from  the  power  ul  uomt- 
Nolion,  which  ie  proposed  tatie  conlerred  upon  him,  while  several  disadvantages  wbicb  miglit 
attend  the  Bbsiilut«  ponerof  appoiutmeuC  in  the  bauds  of  that  officer  would  be  avoided.  In 
the  act  of  nODiinsting  hia  judgment  alone  would  be  exercised,  and  as  it  would  be  his  go^e 
duty  to  point  out  the  niau  who  with  the  approbation  of  tbe  Senate  should  S)l  an  olfiee.  bis 


ponsibility  would  be  aa  complete  as  if  he  were  to  make  the  fiual  appointment.  There  can, 
ilia  view,  be  no  differeneo  between  nominating  and  appoioting.  The  same  motives  which 
wuald  Influence  a  proper  discharge  of  hia  duty  in  one  case  would  eiist  iu  the  other ;  and  aa 
CO  man  could  be  appoiuted  but  upon  bia  previous  nomination,  every  maa  who  might  be 
appointed  would  be  in  fact  bis  choice. 

But  bis  nomination  may  be  overruled.  This  it  certainly  may,  yet  it  can  only  be  to  make 
place  for  another  uomiuation  by  hirbself.  The  perauu  ultimately  appointed  must  be  the 
object  of  bis  preference,  though,  perhaps  not  in  the  highest  d^ree.     It  is  also  not  very 

{robable  that  bis  nomination  would  otlen  be  overruled.  Tbe  Senate  could  not  be  tempted 
y  the  preference  tbey  might  feel  to  another  to  reject  the  one  proposed,  because  titey  could 
not  assiue  themselves  tbat  tbe  person  tbey  might  wish  would  be  brought  forward  by  b  aec< 
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<md,  or  ty  any  antjeeqnent  nominfttion.  They  conid  not  even  lie  certain  Ihat  a  future  nom- 
ination would  present  a  caudidate  in  any  degree  more  acceptalile  l<i  them.  And  as  their 
dissent  might  cast  a  kind  of  sli^ma  npon  the  individnal  rejected,  and  might  have  the  appear- 
ance of  a  reflection  upon  the  judgnient  of  the  Chief  Magistrate,  it,  is  not  likely  that  their 
sanction  would  often  be  refused,  wheie  there  were  not  special  and  sirong  reasons  for  the 

To  what  purpose  then  require  the  co-operation  of  the  Senate  1  I  answer  that  the  neces- 
sity of  their  concurrence  would  have  a  powerful,  though  in  general,  a  silent  operation.  It 
would  be  an  excellent  check  upon  the  spirit  of  favoritism  in  the  President,  and  would  tend 
greatly  to  preventing  the  appointment  of  unlit  characters,  trom  State  prejudice,  from  family 
connection,  from  personal  attachment,  or  from  a  view  to  popularity.  And,  in  addition  to 
Ibis,  it  would  he  an  efficacious  source  of  stability  in  the  administration. 

It  will  readily  be  comprehended  that  a  man  who  hod  himself  the  sole  disposition  of  office 
would  be  governed  much  more  by  his  private  inclinationH  and  interestA  than  when  be  was 
bound  to  submit  the  propriety  of  his  choice  to  the  dictation  and  determination  of  a  different 
and  independent  body,  and  that  body  an  entire  branch  of  the  leeislature.  The  possibility  of 
rejection  would  be  a  strong  motive  to  care  in  proposing.  The  danger  of  his  own  reputation, 
and,  in  the  case  of  ai^eSective  magistrate,  to  bis  polittral  e^iislence,  from  betraying  a  spirit 
of  favoritism,  or  an  unbecoming  pursuit  of  popularity,  to  the  observation  of  a  body  whose 
opinion  would  have  great  weight  m  forming  that  of  the  public,  could  not  tail  to  operate  as  a, 
barrier  to  one  and  to  the  other.  He  would  be  both  ashamed  and  afraid  to  bring  lorward  for 
the  most  distinguished  or  lucrative  stations  candidates  who  had  no  other  mejit  than  that  of 
coming  from  the  same  State  to  wliieh  lio  particularly  belonged,  or  of  being  in  some  way  or 
other  personally  aliiad  to  him,  and  possessing  the  necessary  insignificance  and  pliancy  to 
render  them  the  obsequious  instruments  of  his  pleasure. 

When  the  Preeiclent  has  made  a  nomination  for  a  particular  office,  and  that 
nomination  has  been  confirmed  by  the  Senate,  the  constiiiitional  power  of  the 
President  daring  the  sesBion  of  the  Senate  is  eshatiBted  with  reference  to  that 
officer.  All  that  he  can  do  under  the  Constitution  is,  in  the  same  manner  to 
nominate  a  Bucceasor,  who  may  bo  either  confirmed  or  rejected  by  the  Senate, 
Considering  the  powers  of  the  President  exclnsively  with  reference  to  the  re- 
moval and  appointment  of  civil  officers  during  the  session  of  the  Senate,  it  ia 
clear  that  he  can  only  act  in  concurrence  with  the  Senate.  An  office  being 
filled,  he  can  only  nominate  a  successor,  who,  when  confirmed  by  the  Senate,  ie, 
by  operation  of  the  Constitution,  appointed  to  the  office,  and  it  is  the  dnty  of 
the  President  to  i^eue  his  commission  accordingly.  This  cnmmis>»iou  operates 
as  a  stipersedeas,  and  the  previous  occupant  is  thereby  removed. 

No  legislation  has  attempted  to  enlarge  or  diminish  the  con'stitntionnl  powers 
of  the  President,  and  no  legislation  can  enlarge  or  diminish  his  constitutional 
powers  in  this  respect,  as  I  shall  hereafter  show.  It  is  here  and  now  in 
the  presence  of  this  provision  of  the  Constitution  eonceruing  the  true  meaning, 
of  which  there  neither  is  nor  has  ever  been  any  serious  doubt  in  the  mind  of  any 
lawyer  or  statesman,  that  we  strip  the  defence  of  the  President  of  all  the  qnes- 
lions  and  technicalities  which  the  intellects  of  men,  sharpened  but  not  enlarged 
by  the  practice  of  the  law,  have  wrung  from  tbelegislation  oi  the  country  cover- 
ing three-fourths  of  a  century. 

On  the  2Ist  day  of  February  last  Mr.  Stanton  was  de facto  and  dr.  jure  Sec- 
retary for  the  Department  of  War.  The  President's  letter  to  Mr,  Stanton,  of 
that  date,  is  evidence  of  this  fact : 

ExEciTTivE  Mansion, 
Waihingtim,  D.  C,  Febraary  21,  1868. 

Sir  :  By  virt^ie  of  (he  power  and  authority  vested  in  me  as  President  by  the  Constitution 
and  laws  ofthe  United  States  you  sre  hereby  removed  from  office  as  Secretary  for  the  Department 
of  War,  ami  your  functions  as  such  will  terminate  upon  receipt  of  this  cummunlcaiioo. 

You  will  transfer  to  Brevet  Major  General  Lorenzo  Thomas,  Adjutant  Geneial  of  the  army, 
who  has  this  day  been  authorized  and  empowered  to  act  as  Secretary  of  War  ad  inltrjm,  all 
records,  books,  papers,  and  other  public  property  now  in  your  custody  and  charge. 
Beepectfujiv,  vours, 

AUDREVV  JOHNSON. 

Hon.  Edwin  M.  Stantok,  Washington,  D.  C. 

This  letter  is  an  admission,  not  only  that  Mr.  Stanton  was  Secretary  of  War 
on  the  Slst  of  February,  1 868,  but  also  that  the  suspension  of  that  officer  of  the 
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12th  of  Augnsti  A.  D.  1867,  whether  made  un3er  (lie  tenure-of-offiee  act  or  not, 
was  nbrugnted  by  the  action  of  the  Senate  of  the  13th  of  January,  [8G8,  and 
that  tbea  Mr.  StoQton  thereby  was  restored  lawfully  to  the  office  of  Secretary 
for  tlie  Departmeot'of  War, 

On  the  2l8t  day  of  February  the  Senate  waa  in  seseion.  Theve  waa  then  but 
one  constilnlional  way  f  »r  the  removal  of  Mr.  Stanton :  a  nomination  by  the 
President  to  the  Senate  of  a  successor,  and  his  confirmation  by  that  body.  The 
Preeident  attempted  to  remove  Mr.  Stanton  in  a  way  not  known  to  the  Consti- 
tution, and  in  violation  thereof,  by  issuing  the  said  order  for  his  removal.  In 
the  first  of  the  articles  it  is  set  forth  that  this  order  was  issued  "  in  violation  of 
the  Constitution  and  of  the  laws  of  the  United  States,"  and  the  Preaident  is  con- 
sequently guilty  under  this  article;  we  have  proved  a  violation  either  of  the  Con- 
stitution or  the  laws.  If  we  show  that  be  has  violated  the  Constitution  of  the 
United  States,  we  show  also  that  he  has  violated  his  oath  of  office,  which  pledged 
bim  to  BQpport  the  Constitution.  Thus  is  the  guilt  of  tRe  President,  under 
the  Codetitution  and  upon  admitted  facts,  established  beyond  a  reasonable 
doubt.  This  view  is  sufficient  to  justify  and  require  at  your  hands  a  ver- 
dict of  guilty  under  the  first  article,  and  this  without  any  reference  to  the 
legislation  of  the  country,  and  without  reference  to  the  constituiionalit.y  of 
the  tenure-of-offiee  act  or  to  the  question  whether  the  Secretary  of  War  is 
included  within  its  provisions  or  not.  But  I  intend  in  the  course  of  my  argu- 
inent  to  deal  witli  all  tlieae  questiona  of  law,  and  to  apply  the  law  as  it  shall 
appear  to  the  facta  proved  or  admitted.  To  be  sure,  in  my  judgment  the  case 
presented  by  the  House  of  Representatives  in  the  name  of  all  the  people  of  the 
United  States  might  safely  be  rested  here;  but  the  cause  of  justice,  the  cauae 
of  the  country,  requires  us  to  expose  and  demonstrate  the  guilt  of  the  President 
in  all  the  particulars  sec  forth  in  the  articles  of  impeachment.  We  have  no 
alternative  but  to  proceed.  In  this  connection  I  refer  to  a  view  presented  by 
the  counsel  for  the  President  in  his  opening  argument.  He  insists,  or  suggests, 
that  inasmuch  as  the  letter  'o  Stanton  of  the  2lst  of  February  did  not,  in  fact, 
aecomplish  a  removal  of  the  Secretary,  that  therefore  no  offence  was  committed. 
The  tech nicali lies  of  the  law'have  fallen  into  disrepute  among  the  people,  and 
someiimea  even  in  the  courts.  The  technicalities  proper  of  the  law  are  the 
rules  developed  by  human  experience,  and  justly  denominated,  as  ia  the  law 
itself,  the  perfection  of  human  reason.  These  rules,  wise  though  subtle,  aid 
in  the  administration  of  jnatice  in  all  tribunals  where  the  laws  are  judicially 
administered.  But  it  often  happens  that  attorneys  seek  to  confuse  the  minds  of 
men, and  thwart  the  administration  of  justice,  by  the  suggestion  of  niee  distinctions 
which  have  no  foundation  in  leason,  and  find  no  support  in  general  principles 
of  right. 

The  President  cannot  assume  to  exercise  a  power,  as  a  power  belonging  to 
the  office  he  holds,  there  being  no  warraut  in  law  fur  such  exercise,  and  then 
plead  that  be  is  not  guilty  because  the  act  undertaken  was  not  fully  accom- 
plished. The  President  is  as  guilty  in  contemplation  of  law  as  he  would  have 
been  if-  Mr.  Stanton  had  submitted  to  his  demund  and  retired  from  the  office 
of  Secretary  for  the  Department  of  War.  Nothing  more  possible  remained  for 
the  President  eiceept  a  leBorl  to  force,  and  what  he  did  and  what  he  contemplated 
doing  to  obtain  possession  of  the  office  by -force  will  bo  considered  hei'eafter. 

If  these  views  are  correct,  the  President  is  wholly  without  power,  under  and 
by  virtue  of  the  Constitution,  to  suspend  a  public  officer.  And  most  assuredly 
nothing  is  found  in  the  Constitution  to  sustain  the  arrogant  claim  which  he  now 
makes,  that  he  may  during  a  session  of  the  Senate  suspend  a  public  officer 
iudefinitdy  «»d  m^e  an  appointment  to  the  vacancy  thus  created  without 
asking  the  advice  and  consent  of  the  Senate  either  npon  the  suspension  or  the 
ftj^lutiueut. 
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I  paes  now  to  tlie  consideration  of  the  third  claase  of  the  second  section  of 
the  second  article  of  the  Constitution  ; 

Tlie  Preeuleot  shall  bare  power  to  fill  np  all  vacancies  that  may  happen  during  the 
recesa  of  the  Senate,  b;  graaticg  commissions,  which  sbull  eiplie  at  the  end  of  their  next 

The  phrase,  "  may  happen,"  en 
iinderetood  meaning  of  the  woi'da  f 
to  those  vacancies  which  might  occur  independently  of  the  will  of  the  govern- 
ment— vacancies  arising  from  death,  from  resignation,  from  cireumstances  not 
produced  by  the  act  of  the  appointing  power.  The  words  "happen"  and 
"  happened  "  ate  of  frequent  use  in  the  Bible,  "  that  well  of  pure  English 
undeiiled,"  and  always  in  the  sense  of  accident,  fortuity,  chance,  without  pre- 
vious expectation,  aa  to  befall,  to  light,  to  fall,  or  to  come  unexpectedly.  This 
clause  of  the  Oonetitution  contains  a  grant  of  power  to  the  Fresident,  and  under 
and  by  virtue  of  it  he  may  take  and  exercise  the  power  granted,  but  nothing 
by  construction  or  by  implication.  He  then,  by  virtue  of  his  office,  may,  during 
the  recess  of  the  Senate,  grant  commissions  which  shall  expire  at  the  end  of 
the  next  session,  and  thus  till  up  any  vacancies  that  may  happen,  that  is,  that 
may  come  by  chance,  by  accident,  without  any  agency  on  his  part. 

If,  then,  it  be  necessary  and  proper,  as  undoubtedly  it  is  necessary  and  proper, 
that  provision  should  be  made  for  the  suspension  or  temporaiy  removal  of  offi- 
cers who,  in  the  recess  of  the  Senate,  have  proved  to  be  mcapable  or  dishonest, 
or  who  in  the  judgment  of  the  President  are  disqualitied  for  the  further  dis- 
charge of  the  duties  of  their  offices,  it  is  clearly  a  legislative  right  and  duty, 
under  the  clause  of  the  Constitution  which  authorizes  Congress  "  to  make  all 
laws  which  shall  he  necessary  and  proper  to  carry  into  execution  the  foreg^oing 
powers,  and  all  other  powers  vested  in  the  government  of  the  United  States, 
or  in  any  department  or  officer  thereof,"  to  provide  for  the  contingency.  It  is 
no  answer  to  this  view  of  the  case  to  say  that  until  the  second  of  March,  1867, 
Congress  neglected  to  Iegii>late  upon  this  subject,  and  that  during  tlie  lon^ 
period  of  such  neglect,  by  the  advice  uf  Attorneys  General,  the  practice  v  i 
introduced  and  continued,  by  which  the  President,  during'  the  recess  of  the  Sen- 
ate, removed  from  office  persons  who  hud  been  nominated  by  the  President 
and  confirmed  by  the  Senate.  This  practice  having  originated  in  the  neglect  of 
Congress  to  legislate  upon  a  subject  clearly  within  its  jurisdiction,  and  only 
tolerated  by  Congress,  has,  at  most,  the  force  of  a  practice  or  usage,  which  can 
at  any  time  be  annulled  or  controlled  by  statute. 

This  view  is  also  sustained  by  the  reasoning  of  Hamilton,  in  the  6TLii  number 
of  the  Federalist,  in  which  he  says  : 

The  last  of  these  two  clauses,  it  is  eqoally  clear,  cannot  be  onderstood  to  comprehsnd 
the  power  ot  filling  vacancies  in  the  Senatn,  tor  the  followiutf  reasons :  Firal,  the  lelation  in 
which  tbat  clause  Etands  to  the  uther,  which  declajea  the  general  mode  of  ap[iuluiiug  ofiicers 
of  the  ITuil«d  States,  denotes  it  to  be  nothing  more  tban  a,  supplement  to  the  other,  for  the 
purpose  of  establishing  an  auxilisry  method  of  appointment,  iu  eases  to  which  tbe  gcueral 
method  was  inadeijuaLe.  Tbe  ordinarj  power  of  appointment  is  confided  to  the  President 
•nd  Senate  jointly,  and  can  theielore  only  be  exercised  during  tbe  session  of  tbe  Sfoiate ; 
bat  as  it  would  have  been  improper  to  oblige  this  bodj'  to  be  contiouall;  in  session  far  the 
appointment  of  officers,  and  as  vacancies  might  happen  in  their  Tccees,  which  it  might  be 
necessHif  for  the  public  service  to  fill  without  delay,  the  succeeding  clause  Is  evioentlj 
Intended  to  authorize  the  President,  linglji,  to  make  temporary  ^pointments  "  during  the 
mcess  of  the  Senate,  h;  granting  commissions  which  should  expire  at  tbe  end  of  their  next 
sessioD." 

The  arguments  which  I  have  thus  offered  and  the  authorities  quoted  show 
that  the  President  had  not  the  power  during  the  sesaion  of  the  Senate  to  remove 
either  the  Secretary  of  War  or  any  civil  officer  from  office  by  virtue  of  the  Con- 
stitution. The  power  of  removal  during  the  recess  of  the  Senate  was  recognized 
by  the  act  of  1789,  and  tolerated  by  the  country  upon  the  opinions  of  Attorueys 
General  till  1867.     The  President  claims,  howaver,  and  us  an  incident  o£  tbe 
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power  of  removal,  the  power  to  auapond  from  office  indefiuitely  any  officer  of  the 
government ;  but  inasmuch  as  hU  claim  to  the  power  of  removal  ia  not  supported 
by  the  Constitution,  he  cannot  auatain  any  other  claim  as  an  incident  of  that 
power.  But  if  the  power  to  remove  were  admitted,  it  would  by  no  means  follow 
that  the  President  has  the  power  to  auapend  indefinitely.  The  power  to  suspend 
indefinitely  is  a  different  power  from  that  of  removal,  and  it  ia  in  no  proper  ■ 
eenae  necessarily  an  incident.  It  might  be  very  well  conceived  that  if  the 
framera  of  the  Constitution  had  thought  fit  to  confer  upon  the  President  the 
power  to  remove  a  public  officer  absolutely,  hia  removal  to  be  followed  by  the 
nomination  of  a  successor  to  the  Senate,  they  might  yet  have  denied  to  the  Pres- 
ident the  power  to  Buapend  public  officers  indefinitely  and  lo  supply  their  places 
by  hia  appointees  without  the  advice  and  consent  of  the  Senate.  But,  inasmuch 
as  the  power  to  suspend  indefinitely  ia  not  a  power  claimed  as  a  apecific  grant 
under  the  Constitution,  and  as  the  claidi  by  the  President  of  the  power  of 
removal  during  a  aeaaion  of  the  Senate  ia  not  sustained  by  the  text  of  the  Consti- 
tution or  by  any  good  authority  under  it.  it  is  not  important  to  consider  whether, 
if  the  power  of  removal  were  admitted  to  exist,  the  power  to  suspend  indefi- 
nitely could  be  considered  aa  an  incident.  It  is  sufficient  to  say  that  neither 
power,  in  the  aense  claimed  by  the  President,  exists  under  the  Constitution  or 
by  any  provision  of  law. 

I  respectfully  submit,  Benatore,  that  there  can  be  no  reasonable  doubt  of  the 
soundness  of  the  view  I  have  presented,  both  of  the  language  and  meaning  of 
the  Oonstitutiou  in  regard  to  appointments  to  office.  But.  if  there  were  any 
doubt,  it  is  competent  and  proper  to  consider  the  effiicta  of  the  claim,  if 
recognized,  as  set  up  by  the  President.  And  in  a  matter  of  doubt  as  to  the 
conetniction  of  the  phraseology  of  the  Constitution,  it  would  be  couclusive  of 
its  true  interpretation  that  the  claim  asserted  by  the  President  is  fraught  with 
evils  of  the  gravest  character.  He  claims  the  right,  aa  well  when  the  Senate  ia 
in  session  aa  when  it  is  not  in  session,  to  remove  absolutely,  or  to  suspend  for 
an  indefinite  period  of  time,  according  W  bis  own  discretion,  every  officer  of  the 
army,  of  the  navy,  and  of  the  civil  service,  and  to  supply  their  places  with  crea- 
tures and  partisans  of  his  own.  To  be  sure,  he  has  not  aeserted,  in  direct  form, 
his  right  to  removB  and  suspend  indefinitely  officers  of  the  army  and  navy ;  but 
when  you  consider  that  the  Constitution  makes  no  distinction  in  tlie  tenure  of 
office  between  military,  naval  and  civil  officers ;  that  all  are  nominated  originally 
by  the  Preaident  and  receive  their  appointments  upon  the  confirmntinn  of  the 
Senate,  and  hold  their  offices  under  the  Constitution  by  no  other  title  than  that 
^  which  aecures  to  a  cabinet  officer  or  to  a  revenue  collector  the  office  to  which  he 
hae  been  appointed,  there  can  be  no  misunderatanding  as  to  the  nature,  extent, 
and  dangerous  character  of  the  claim  which  the  President  makes.  The  atate- 
ment  ot  ihia  arrogant  and  dangerous  aasumption  ia  a  sufficient  answer  to  any 
donht  which  might  exist  in  the  mind  of  any  patriot  as  to  the  true  intent  and  mean- 
ing of  the  Constitution.  It  cannot  be  conceived  that  the  men  who  framed  that 
instrument,  who  were  devoted  to  liberty,  who  had  themselves  suffei'cd  by  tlie  exer- 
cise of  illegal  and  irreaponsible  power,  would  have  vested  in  the  President  of  the 
United  States  an  authority,  to  be  exercised  without  the  restraint  or  control  of  any 
other  branch  or  department  of  the  government,  which  would  enable  him  to  corrupt 
the  civil,  military,  and  naval  officers  of  the  country  by  rendering  them  absolutely 
dependent  for  their  positions  and  emoluments  upon  his  will.  At  the  present  lime 
there  are  41.000  officers,  whose  aggregate  emoluments  exceed  $21,000,000  per 
annum.  To  all  these  the  President's  claim  applies.  These  facts  express  the 
practical  magnitude  of  the  subject.  Moreover,  this  claim  was  never  asserted  by 
any  President,  or  by  any  public  man,  from  the  beginning  of  the  government 
until  the  present  time.  It  is  in  violation  also  of  the  act  of  July  13, 1866.  which 
denies  to  the  Executive  the  power  to  remove  officers  of  the  army  and  the  navy, 
except  upon  sentence  of  a  court-maitlal.    The  history  of  the  career  of  Andrew 
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JohnBon  shows  that  be  has  been  driven  to  tbe  asseition  of  tbis  claim  by  circam- 
BtanceB  and  events  connected  with  his  criminal  design  to  break  down  the  power 
of  Congress,  to  subvert  the  institutions  of  the  countiy,  and  thereby  to  restore 
the  Union  in  tbe  itttereat  of  those  who  participated  in  tbe  rebellioQ.  Having 
entered  upon  tbis  career  of  crime,  be  soon  found  it  essential  to  the- accomplish- 
ment of  bis  purposes  to  secure  tbe  support  of  tbe  immense  retinue  of  public  offi- 
cers of  every  grade  and  description  in  tbe  country,  Tbis  be  conld  not  do  with- 
out making  tnem  entirely  dependent  upon  his  will ;  and  in  order  that  they 
might  realise  tbeir  dependence,  and  thus  be  made  subservient  to  bis  purposes, 
he  detenniued  to  assert  an  authority  over  them  unautliorized  by  the  Constitu- 
tion, and  theretofore  not  attempted  by  any  Chief  Magistrate.  His  couversatioa 
with  Mr.  Wood,  in  the  autumn  of  1866,  fully  discloses  this  purpose. 

Previous  to  the  passage  of  tbe  tenure-of-office  act  be  had  removed  hundreds 
of  faithful  and  patriotic  public  officers,  to  the  great  detriment  of  tb^  public  ser- 
vice, and  followed  hy  an  immense  loss  of  tbe  public  revenues.  At  tbe  time  of  tbe 
passage  of  tbe  act  he  was  so  far  involved  in  his  mad  scbemeB — acbemea  of  ambi- 
tion and  revenge — that  it  was,  in  his  view,  impossible  for  bim  to  retrace  his 
steps.  He  consequently  determined,  by  various  artifices  and  plans,  to  under- 
mine that  law  and  secure  to  himself,  in  defiance  of  the  will  of  Congress  and  of 
the  country,  entire  control  of  the  officers  in  tbe  civil  service,  and  in  tbe  army 
and  the  navy.  He  thus  became  gradually  involved  in  afi  unlawful  undertaking, 
from  which  he  could  not  retreat.  In  tbe  presence  of  tbe  proceedings  against  ' 
bim  by  the  House  of  llcpresentatives  be  bad  no  alternative  but  to  assert  that 
under  the  Constitution  power  was  vested  in  the  President  exclusively,  without 
the  advice  and  consent  of  the  Senate,  to  remove  from  office  every  person  in  the 
service  of  tbe  country.  This  policy,  as  yet  acted  upon  in  part,  and  devel- 
oped chiefly  in  tbe  civil  service,  has  already  produced  evils  which  threaten  the 
'  overthrow  of  the  government.  When  he  removed  faithful  public  officers,  and 
appointed  others  whose  only  claim  to  consideration  was  their  unreasoning  devo- 
tion to  his  interest  and  unhesitating  obedience  to  his  wilt,  tbey  compensated 
tbemselvea  for  this  devotion  and  tbis  obedience  by  frauds  upon  tbe  revenues, 
and  by  crimes  against  the  laws  of  tbe  land.  Hence  it  has  happened  that  in  the 
internal  revenue  service  alone— chiefly  through  the  corruption  of  men  whom  bo 
has  thus  appointed — the  losses  have  amounted  tn  not  less  than  twenty-flve,  and. 
probably  to  more  than  fifty,  million  of  dollars  a  year  during  the  last  two  years. 

In  the  presence  of  tbese  evils,  which  were  then  only  partially  realized,  tbe 
Congress  of  the  United  States^  passed  the  tenure-of-office  act,  as  a  barrier  to 
their  further  progress.  This  act  thus  far  has  proved  ineffectual  as  a  complete 
remedy  ;  and  now  tbe  President,  by  his  answer  to  tbe  articles  of  impeachment, 
asserts  his  right  to  violate  it  altogether,  and  by  an  interpretation  of  the  Consti- 
tution which  is  alike  hostile  to  its  letter  and  to  tbe  peace  and  welfare  of  the 
country,  he  assumes  to  himself  absolute  and  unqualified  power  over  all  the 
offices  and  officers  of  tbe  country.  The  removal  of  Mr.  Stanton,  contrary  to 
the  Constitution  and  the  laws,  is  tbe  particular  crime  of  the  President  for  which 
we  now  demaud  his  conviction.  The  extent,  tbe  evil  character,  and  tbe  dan- 
gerous nature  of  the  claims  by  which  he  seeks  to  justify  his  conduct,  ue  con- 
trolling considerations.  By  bis  conviction  you  purify  the  govemment  and  restore 
it  to  its  original  cbaracttr.  By  his  acquittal  you  eurreader  the  government 
into  tbe  bands  of  an  usurping  and  unscruptUons  man,  who  will  use  all  tbe  vast 
power  he  now  claims  for  tbe  corruption  of  every  branch  of  the  public  service 
and  the  final  overthrow  of  the  public  liberties. 

Norisj^ny  excuse  for  tbe  President  that  he  has,  as  stated  in  hie  answer  taken   . 
tbe  advice  of  bis  cabinet  officers  in  support  of  his  claim.  In  theflrst  place,  be  had  no 
right  under  the  Constitution  to  tbe  advice  of  tbe  bead  of  adepartment,  except  upon 
subjects  relating  to  tbe  duties  of  bis  department.     If  tba  President  has  chosen  ,to 
■  seek,  the  advice  of  his  cabinet  upon  other  matters,  and  they  have  seen  fit  to  give    . 
6  I  p— Vol.  ii  ■ 
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it  upon  eubjects  uot  relating  to  their  respective  departments,  it  ia  advice  which 
he  had  no  eonstttutionai  authority  to  ask — advice  which  they  were  not  bound 
to  give,  and  that  advice  ia  to  him,  and  for  all  the  purposes  of  this  investigation 
and  trial,  as  the  advice  of  private  persons  merely.  But  of  what  valae  can  be 
the  advice  of  men  who,  in  the  first  instance,  admit  that  they  bold  their  offices 
by  the  will  of  the  pereon  who  seeks  their  advice,  and  who  understand  moat 
clearly  that  if  Ihe  advice  they  give  should  tie  contrary  to  the  wishea  of  their 
master,  tLey  would  be  at  once,  and  in  conformity  with  their  own  theory  of  the 
lights  of  the  President,  deprived  of  the  offices  which  they  hold  ?  Having  first 
made  these  men  entirely  dependent  upon  his  will,  he  then  solicits  their  advice 
as  to  the  application  of  the  principle  by  which  they  admit  that  they  hold  their 
placee  to  all  the  other  officers  of  the  government.  Cnuld  it  have  been  expected 
that  they,  under  such  circumstances,  would'  have  given  advice  in  any  particular 
disagreeble  to  the  will  of  him  who  sought  hi 

It  was  the  advice  of  serla  to  their  lord,  of  servants  to  their  master,  of  slaves 
to  their  owner. 

The  cabinet  respond  to  Mr.  Jobasoa  as  old  Pollonios  to  Hamlet: 

Hamlet  s»ya;  Do  you  see  yonder  cloud  tbal'a  almost  in  shape  of  a  camelT 

Petlimiui.  And  by  the  mass,  and  'tis  like  a  caniel,  indeed. 

Hamlet.  Metbtuks  it  is  like  a,  weasel. 

PoUaJiitu.  It  is  backed  lll^e  a  weaael. 

Hamltl.  Or  like  a  whale? 

Pulleniui.  Very  like  a  wLbIp, 

ITie  gentlemen  of  the  cabinet  understood  the  position  that  they  occnpied.  The 
President,  in  his  message  to  the  Senate  upon  the  suspension  of  Mr.  Stanton,  in 
which  he  says  that  he  took  the  advice  of  his  i^binet  in  reference  to  his  action 
upon  the  bill  regulating  the  tenure  of  certain  civil  offices,  speaks  thus  : 

The  bill  boi!  then  not  become  a  law.     The  limitaCioQ  upoii  Che  power  of  removal  was  uot     ' 

Jet  imposed,  aud  there  was  yet  time  to  make  any  chants.  If  aijy  otic  of  these  geutlemeu 
ad  tbea  said  to  me  that  he  waiitd  avail  himself  of  the  provistooa  of  that  billiu  case  itlxgcame 
a  law,  I  Bbonld  not  have  hesitated  a  moment  as  to  his  reaioral. 

Having  indulged  his  cabinet  in  such  freedom  of  opinion  when  he  consulted 
them  in  reference  to  the  constitutionality  of  the  bill,  and  having  covered  himself 
and  ihem  with  public  odium  by  its  announcement,  he  now  vaunts  their  opiniotis, 
extorted  by  pofrer  and  given  in  subserviency,  that  the  law  itself  may  be  violated 
with  impunity.  This,  says  the  President,  ia  the  exerciae  of  my  constitutmnal 
right  to  the  opinion  of  my  cabinet.  I,  saya  the  President,  am  responsible  for 
my  cabinet.  Yes,  the  President  is  responsible  for  the  opinions  and  conduct  of 
men  who  give  such  advice  as  is  demanded,  and  give  it  in  fear  and  trembling 
■lest  they  be  at  once  deprived  of  their  places.  This  is  the  Preaident's  idea  of  a 
cabinet,  but  it.ia  an  idea  not  in  harmony  with  the  theory  of  the  Oonalitution. 

The  President  is  a  man  of  strong  will,  of  violent  passioua,  of  unlimited  ambi- 
tion, with  capacity  to  employ  and  use  timid  men,  adhesive  men,  subservient 
men,  and  corrupt  men,  aa  the  justrumenta  of  his  designs.  It  is  the  truth  of 
history  that  he  has  injured  every  person  with  whom  he  has  bad  confidential 
relations,  and  many  have  escaped  ruin  only  by  withdrawing  from  his  society 
altogether.  He  has  one  rule  of  life  :  he  attempts  to  use  every  man  if  power, 
capacity,  or  infiiience  within  hie  reach.  Succeediup;  in  his  attempts,  they  are  in 
time,  and  nsuatly  in  a  short  time,  ntterly  mined.  If  the  considerate  flee  from 
him,  if  the  brave  and  patriotic  reaiat  his  schemes  pr  expose  his  plans,  be  attacks 
them  with  all  the  enginery  and  patronage  of  hia  office,  and  porsues  them  with  all 
the  violence  of  hia  personal  hatred.  He  attacks  to  deatroy  all  who  will  not 
become  his  inatniments,  and  all  who  become  his  instrumenta  are  de^^yed  in 
the  Bse.  He  apares  no  one.  Already  this  purpose  of  his  life  is  illustrated  in 
the  treatment  of  a  gentleman  yrho  was  of  couosel  for  the  respondent,  but  who  has 
nev«  appeared  in  his  behalf  , 

The  thanks  of  the  country  are  due  to  those  distinguished  soldiers  who,  tjcmpted 
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by  the  Preeidfint  by  offers  of  kingdoms  which  were  not  his  to  giv%,  refused  to 
fall  down  and  worship  the  tempter.  And  the  thanks  of  the  country  are  not  less 
due  to  Geoeral  Emoiy,  who,  when  brought  into  the  presence  of  the  President 
by  a  request  which  he  could  not  disobey,  at  once  sought  to  protect  himself 
against  hie  machinations  by  presenting  to  him  the  law  apoa  the  subject  of  mili- 
tary orders. 

The  experience  and  the  fate  of  Mr.  Johnson's  eminent  adherents  are  lessons 
of  warning  to  the  country  and  to  mankind  ;  and  the  more  eminent  and  distin- 
guished of  his  adherents  have  furnished  the  most  melancholy  lesaonB  fojr  this 
and  for  succeeding  geaeratiocs. 

It  is  not  that  men  are  ruined  when  they  abandon  a  party;  but  in  periodti  of 
national  trial  and  peril  the  people  will  not  tolerate  thoee  who,  in  any  degree  or 
under  any  circamstances,  falter  in  their  devotion  to  the  rights  and  interests  of 
the  republic.  In  the  public  judgment,  which  is  seldom  erroneous  in  regard  to 
public  duty,  devotion  to  the  country,  and  adherence  to  Ur.  Johnson  are  and  have 
been  wholly  inconsistent. 

Carpenter's  historical  panting  of  Emancipation  is  a  fit  reprentation  of  an 
event  the  most  illustrious  of  any  in  the  annaU  of  Amerii^  since  the  adoption  of 
the  Constitution.  Indeed,  it  is  second  to  the  ratification  of  the  Constitution, 
only  in  the  fact  that  that  instrument,  as  a  means  of  organising  and  jpreserving 
the  nation,  rendered  emancipation  possible.  The  principal  iigure  of  the  scene 
is  the  immortal  Lincoln,  whose  great  virtues  endear  his  name  and  memory  to  all 
mankind,  and  whose  untimely  and  violent  death,  then  the  saddest  event  in  our 
national  experience,  but  now  not  deemed  so  great  a  calamity  to  the  people  who 
loved  him  and  mourned  for  him  as  no  public  man  was  ever  before  loved  or 
lamented,  as  is  the  shame,  humiliation,  disgrace,  and  suiferiDg,  caused  by  the 
misconduct  and  crimes  of  his  successor.  It  was  natural  and  necessary  that  the 
artist  should  arrange  the  personages  of  the  group  on  the  right  hand  and  on  the 
left  of  the  principal  figure.  Whether  the  particular  assignment  was  by  chance, 
by  the  taste  of  the  artist,  or  by  the  influence  of  a  mysterious  Providence  which 
works  through  human  agency,  we  know  not.  But  on  the  right  of  Lincoln  are 
two  statesmen  and  patriots  who,  in  all  the  trials  and  vicissitudes  of  these  event- 
ful years,  have  remained  steadfast  to  libertyr  to  justice,  to  the  principles  of  con- 
etitutional  government.  Senators  and  Mir,  Chief  Justice,  in  this  presence  I 
venture  not  to  pronounce  their  names. 

On  the  left  of  Lincoln  are  five  figures  reprcsestinc;  the  other  members  of  hh 
.  cabinet.  One  of  these  is  no*  longer  among  the  living  ;  he  died  before  the  evil 
days  came,  and  we  may  indulge  the  hope  that  he  would  have  escaped  the  fate 
of  his  asBociates.  Of  the  other  four,  three  have  been  active  in  counselling  and 
supporting  the  President  in  his  attempts  to  subvert  the  government.  They  are 
already  ruined  men.  Upon  the  canvass  they  are  elevated  to  the  summit  of  vir' 
tuoua  ambition.  Yielding  to  the  seductions  of  power  tbey  have  fallen.  Thei'r 
ezajuple  and  fate  may  warn  us,  but  their  advice  aad  counsel,  whether  given  (ii 
this  tribunal  or  to  him  irho  is  on  trial  before  this  tribunal,  cannot  be-aocepted  , 
as  thejudgment  of  wise  or  of  patriodc  men. 

On  motion  of  Mr.  Spragae,  at  2  o'clock  and  15  minutes  p.  m.  the  Senate  took 
a  receae  for  15  minute. 

At  the  expiration  of  the  recess  tiie  Chief  Justice  r«aumed  the  chair  and  called 
the  Senate  to  older.  • 

tfr.  Shbbmam.  I  move  that  the  roll  of  the  senators  be  called,  so  tbat  we  may 
get  their  attendance. 

Mr.  OoNnss^.  That  ia  never  don«. 

Ur.  Shbbman.  It  can  be  d^we.  A  motion  to  ■^onm  w^ill  have  the  same 
efieet  practically. 

Mr.  OoNNHss.  Tlie  senator  may  move  an  adjoarBmedt,  and  get  a  call  in  that 
way. 
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Mr.  Sherman.  I  move  a  call  of  tbe  eenatora. 

The  Cbiep  Justicb.  The  Beaator  from  Ohio  moTea  that  the  roll  of  the  Sen- 
ate be  called. 

Mr.  0o^NE8R.  It  never  haa  been  done. 

Mr.  Sdhnbr.  The  rale  providee  for  a  oall  of  the  Senate. 

Mr.  OoNNBSS.  I  should  like  to  hear  t^  rule. 

Mr.  SllM^ER.  It  is  Rule  16. 

The  Chief  Justice.  The  Secretary  will  read  the  sixteenth  rule  of  the  Senate. 

T^  diief  clerk  read  as  follows  : 

16.  When  the  yeas  and  najs  stall  be  called  for  by  one-fifth  of  the  senators  present,  each 
geoatoT  called  upon  ihall,  unlets  for  special  reasons  be  be  excused  b;  the  St^uate,  declare 
openly  and  without  debMe  hia  assent  oi  dissent  to  the  qoestiim.  la  taking  the  yeas  and 
najs,  aud  npon  a  call  of  the  Senate,  the  namea  of  the  senators  shall  be  called  alphabetically. 

The  Ohikf  Justice.  If  there  be  no  objection,  the  Secretary  will  call  the  roll, 
to  ascertain  who  are  present. 

Mr.  Drake.  I  object,  sir. 

Mr.  Sherman.  I  move  that  there  be  a.  call  of  the  Senate, 

The  notion  wa^  agreed  to;  and  the  roll  being  called,  44  senators  oiiBwered 
to  their  names. 

-The  Chief  Justice.  There  are  44  senators  answering  to  their  names.  The 
honorable  manager  will  proceed. 

Mr.  Manager  BouTWBLli.  Mr.  President,  senators,  leaving  the  discussion  of 
the  provisions  of  the  Conatitution,  I  ain  now  prepared  to  ask  Tour  attention  to 
the  character  and  history  cif  the  act  of  1769,  on  which  stress  has  teen  laid  by 
the  President  in  his  answer,  and  by  the  learned  counsel  who  opened  the  case 
for  the  respondent.  The  discussion  in  the  House  of  Representatives  .in  1789 
related  to  the  bill  establishiDg  a  department  of  foreign  affairs.  The  first  sec- 
tion of  that  bill,  as  it  originally  passed  the  Hoase  of  Representatives,  after 
recapitulating  the  title  of  the  efficet  who  was  to  take  charge  of  the  department, 
and  setting  forth  his  duties,  contained  these  words  in  reference  to  the  Secretary 
of  the  department:  "To  be  removable  from  office  by  the  President  of  the 
United  States,"  The  House,  in  Committee  of  the  Whole,  discussed  this  pro- 
vision during  several  days,  and  all  the  leading  members  of  the  body  appear  to 
have  taken  part  in  the  debate.  Ay  is  well  known,  there  was  a  difference  of 
opinion  at  the  time  as  to  the  meaaing  of  the  Constitution.  Some  contended 
that  the  power  of  reftioving  civil  officers  w»b  vested  in  the  President,  abeoiuteiy, 
to  be  exercised  by  him,  without  consultation  wilii  the  Senate,  and  this  as  well 
when  the  Senate  was  in  sexton  as  during  vacations.  Others  maintained  that 
the  initiative  in  the  removal  of  a  public  officer  must  be  taken  by  the  President, 
but  that  there  could  be  no  actual  removal  except  by  the  advice  and  consent  of 
the  Senate,  and  that  this  rule  was  applicable  to  the  powers  of  the  President,  as 
well  during  the  vacation  as  during  the  session  of  the  Senate.  Others  main- 
tained that  during  the  sesgiMi  of  tho  Senate,  while  the  initiative  was  in  the 
PresideAt,  the  actual  removal  of  a  civil  officer  could  be  efifected  only  upon  theadvice 
and'consentof  the  Senate,  but  that  during  the  vacations  the  President  might  remove 
such  o&^ers  and  fill  their  places  temporarily,  under  commissions,  to  expire  at  the 
end  of  the  next  session  of  the  Senate.  Mr.  Madison  maintained  the  first  of  these 
ptODDsitions,  and  he  may  be  said  to  be  the  only  person  of  historical  repntation  \ 
tkt  the  present  day  who  expressed  con'OSpouding  opinions,  althongh  undoubtedly  I 
bis  views  were  sustained  by  a  Gansiderahle  number  of  members.  It  is  evident  ' 
from  an  examination  of  the  debate  that  Mr.  Madison's  views  were  gradually  ' 
and,  finally,  successfully  undermined  by  the  ^scUBsion  on  tlwt  occasion.  ' 

AsMweil  knCivB,  Roger  Shemw  was 'then  9tte  of  the  most  emfuent  members 
of  that  body.  He  was  a  signer  of  the  Declaration  of  Indepeudelice,  4  memfoer 
of  the  oanvadtioD  whi^  framed  the  Omntitution  of  the  United  States,  and  a 
member  of  the  House  of  Representatives  of  the  First  Congress.    He  was  ua- 
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donbte^ly  one  of  the  most  illustriouH  men  of  tLe  conatitutional  period  of  Ameri- 
caa  history ;  and  in  eaoh  aucce«ding  generation  there  have  been  «mtQent  persons 
of  hie  blood  and  naroe  ;  but  at  no  peiiod  has  his  family  been  more  diatingaished 
than  at  the  present  time.  Mr.  Sherman  took  a  loading  part  in  the  disaaasion, 
and  there  is  no  donbt  ihat  the  viewa  which  he  entert^aed  and  expressed  bad  a 
large  inflaence  in  producine  lie  result  wbich  was  finally  reached.  The  report 
of  the  debate  is  found  iu  the  first  volume  of  the  AnnaJs  of  Congress ;  and  I 
qnote  from  the  i-emarks  znade  by  Mr.  Sherman,  preened  on  pages  510  and  511 
of  that  volume  : 

Mr.  Sherman.  I  consider  this  a  veiy  important  snbject  in  everf  point  of  vieir,  and  tliere- 
fore  wotthj  of  full  diacnssion.  In  mj  mind  it  involves  three  queadonu.  First.  Whether 
the  President  has,  by  the  Constitution,  the  right  to  remove  an  omccr  appointed  by  and  with 
the  odvioe  and  consent  of  the  Senate.  No  gentleman  contends  but  that  the  advice  and  con- 
seat  of  the  Senate  are  necessary  to  make  the  appointment  in  all  cases,  unless  iu  inferior  offices 
when  die  contrary  ia  established  by  law ;  but  then  they  alleee  that,  althougii  the  consent  ot 
the  Senate  be  necessary  to  the  appointment,  the  President  alone,  by  tlie  nature  of  Iiis  office, 
has  the  power  of  removal.  Now  it  appears  to  me  that  this  opinion  is  ill-founded,  because 
this  provision  was  intended  for  some  useful  purpose,  and  by  that  construction  wguld  ahsmer 
none  at  all.  I  think  the  coucurreucc  of  the  Senate  as  necessary  to  appoint  an  officer  as  the 
nomination  of  the  President ;  they  are  ooustituted  as  nintual  checks,  each  having  a  negative 
upon  the  other. 

I  consider  it  as  an  established  principle  that  the  power  which  appoints  can  also  remove, 
onlesa  there  are  express  eiceptions  nlade.  Now  the  power  which  appoints  the  judges  cannot 
displace  them,  because  there  is  a  constitutional  restriction  in  their  favor:  otherwise  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate,  beiog  the  power  which  ap- 
pointed them,  would,  be  sufficient  to  remove  them.  This  is  ihe  construction  in  Sngland, 
where  the  King  has  the  power  of  appointing  judgos;  it  was  declared  to  be  duriug  pleasure, 
and  they  might  be  removed  when  the  monarch  thought  pcopCT.  It  is  a  general  principle  in 
law,  as  well  as  reason,  that  there  shail  be  the  same  authority  to  remove  as  to  establish.  It 
is  so  in  legislation,  where  the  several  branches,  whose  concurrence  is  necessary  to  pass  a  law, 
must  concur  iu  repealing  it.  Just  so  I  take  it  to  be  in  cases  of  appointoteut,  and  the  Presi- 
dent alone  niaj  remove,  when  ha  alone  appoints,  as  in  the  case  of  inferior  offices  to  be 
MtAblished  by  law. 

As  the  office  is  the  mere  creature  of  the  legislature  w 
as  we  please,  with  such  powers  and  duration  ae  we  th 

say  he  shall  hold  his  office  during  good  behavior,  or  that  he  shall  be  annually  elected,  tve 
ma;  say  he  shall  be  diaplaced  for  uegrlect  of  duty,  and  point  out  how  he  shall  be  convicted 
of  it  without  calling  upon  the  President  or  Senate. 

The  third  question  is,  if  the  legislature  has  the  power  to  authorize  the  President  aione  to 
remove  this  officer,  whether  it  is  expedient  to  invest  him  with  it  F  I  do  not  believe  it  abso- 
lat«ly  necessary  that  be  should  have  such  power,  because  the  power  of  saspeuding  would 
answer  all  the  purposes  which  gentlemen  have  in  view  by  giving  the  power  of  removal.  I 
do  not  think  that  the  officer  ia  only  to  be  removed  by  impeachment,  as  is  argued  by  the  gen- 
tleman fi'oni  South  Carolina,  (Mr,  Smith, )  because  be  is  the  mere  creature  of  the  law,  and 
we  can  direct  him  to  be  removed  on  conviction  of  mismanagement  or  inabilityi  without  call- 
ing npon  the  Senate  for  their  concurrence.  But  I  believe,  if  we  make  no  such  provision,  he 
'  may  constitutionally  be  removed  by  the  President,  by  and  with  the  advice  and  consent  of 
the  Senate !  and  I  believe  it  would  be  most  expedient  for  us  to  say  nothing  in  the  clause  on 
tUs  anbiect. 

I  ma7  be  pardoned  if  I  turn  aside  fora  moment,  and,  addressing  myself  to  the 
learned  gentleman  of  counsel  for  the  respondent  who  is  to  follow  me  in  ai^u- 
ment,  I  reqneat  him  to  reftite,  to  overthrow  the  constitntional  argument  of  his 
illufltrioua  ancestor,  Eojer  Sherman.  Doing  this  he  will  have  overcome  the 
first,  bnt  only  the  finit,  of  a  Beries  of  obstacles  in  the  path  of  the  President. 

In  harmony  with  the  views  of  Mr,  Sherman  waa  the  opinion  espreseed  by 
Mr.  Jackson  of  Georgia,  found  on  page  508  of  the  same  volume.  He  says  : 
I  shall  agree  to  give  him  (that  is  the  President)  the  same  power  in  cases  of  rernoval  that 
.'he  b&i  in  appointing;  bnt  nothing  more.  Upon  this  principle,  I  wonld  agree  to  elve  hioi 
tbe  power  or  iiupeiuion  dnrlng  t£a  recess  of  the  Swiate.  This,  ia  my  opinion,  would  effect- 
ually provide  against  those  inoonvanienoes  which  have  bead  ^pfMiended,  and  not  expose 
the  government  to  those  abuses  we  have  to  dread  liom  the  wanton  and  uncoutroUabU  author- 
ity of  removing  officers  at  pleasure. 

It  may  be  well  to  observe,  that  Mr.  Madiaon,  in  maintaining  tbe  abaolnte 
power  of  the  President  to  remove  civil  officers,  coupled  with  bis  opinionn  npoo 
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ttat  point  doct.rinea  concerning  Ae  power  of  impeachmeDt  which  would  be 
^liolly  unacceptable  to  this  iMpondent.  And,  indeed,  it  is  perfectly  apparent 
that  without  t)i6  ezktence  of  the  power  to  impeach  and  remove  the  Freeident 
uf  the  United  States  from  office,  in  the  manner  maintained  by  Sir.  Mttdieon,  in 
that  debate,  that  the  conceMiou  of  abnolate  power  of  removal  wonld  end  in  the 
destruction  of  the  government.     Mr.  Madison,  in  that  debate,  said ; 

The  danger  to  liberty,  llie  danger  of  maladmiiiiatratloB  ha*  not  yet  been  found  to  He  ao 
much  In  the  favilitj  of  introdndngf  Impraper  persona  into  office  as  in  tlie  difficaltj  of  diaplac* 
log  tbose  who  are  unworthj  of  the  public  Crust.    (Page  515,  vol.  1,  'Amialfl  of  Congreaa. ) 

Again  he  eaye  : 

Perhapa  Ihe  great  danger,  as  has  been  observed,  of  abuse  in  the  eieoative  power  lies  in 
the  improper  continnanoe  of  bad  men  la  office.  Bat  th*  i>ower  we  cootenil  for  will  not  en- 
able him  to  do  this  ;  for  if  an  unworthy  man  be  noDHnued  m  office  by  an  unworthy  PlesideDt, 
the  House  of  Representatives  can  at  any  time  impeach  h!ni,.and  the  Senate  can  remove  him, 
whether  the  President  chooses  or  not.  The  danger,  then,  consisla  merely  in  this :  tbe  Presi- 
dent can  displace  from  office  a  man  wTioae  merits  rei^ulre  ftat  he  should  be  continued  in  it. 
What  will  be  the  motives  which  the  President  can  feel  for  sncb  abase  of  his  power  and  the 
reatrainiB  that  operate  to  prevent  it  T  In  the  first  place,  he  will  be  impeachable  by  this  house 
before  the  Senate  for  such  an  act  of  maladminiatraHon ;  for  I  contend  that  the  wanton 


removal  of  meritorious  officers  would  aubject  him  to  impeachment  and  removal  from  hia  high 
trust,  i^ge  5)7^ vo]^  Aon^ of  Congress. ) 

It  ia  thus  seen  that  Mr.  Madieoa  took  great  care  to  connect  his  opinions  of 
the  power  of  removal  in  the  President  with  a  distinct  declaration  that  if  this 
power  was  improperly  exerciBed  by  the  President  he  would  himself  be  liable  to 
impeachment  and  removal  from  office.  If  Mr.  Madison's  opinions  were  to  be 
accepted  by  the  President  as  a  whole,  he  would  be  as  defenceless  as  he  ia  at 
the  present  time  if  arraigned  upon  articles  of  impeachment  based  upon  acts  of 
maladminiatration  in  the  removal  of  public  officers.  The  result  of  the  debate 
upon  tbe  bill  for  establishing  the  executive  department  of  foreign  affairs  was 
that  the  phrase  in  question  which  made  the  head  of  the  department  "remov- 
able from  office  by  the  President  of  the  United  States,"  was  stricken  out  by  a 
vote  of  31  in  tbe  affirmative  to  19  in  the  negative,  and  another  form  of  expres- 
sion was  introduced  into  the  second  seftion,  which  is  manifestly  in  harmony 
with  tbe  views  expressed  by  Mr.  Sherman,  and  those  who  enterttuned  corre- 
sponding opinions. 

The  second  seetiou  is  in  these  words : 

Sea  S.  Aaa  be  it  fwthtr  amcted.  That  tbere  Bball  be  in  the  said  department  au  inferior 
officer,  1«  be  appointed  by  the  siud  principal  officer,  and  to  be  employed  therein  as  ha  ahail 
deem  proper,  and  io  be  called  tbe  chief  clerk  of  tbe  department  of  foreign  alTaire,  and  who, 
whenever  tiie  saiii  principal  officer  shall  be  removed  from  office  by  the  President  of  the 
United  States,  or  in  other  case  of  vacancy,  shall,  during  such  vacancy,  have  tfab  charge  and 
custody  of  ail  recoida,  booliB,  and  papers  appertaining  to  sud  department. 

(United  States  Statutes  at  Large,  vol.  1,  p,  S9.) 

It  will  be  seen  that  the  phrase  here  employed,  "  whenever  the  said  principal 
officer  shall  he  removed  from  office  by  the  President  of  the  United  States,"  is 
not  a  grant  of  power  to  the  President ;  nor  is  it,  as  was  asserted  by  the  counsel 
for  tbe  respondent,  a  legislative  interpretation  of  a  constitutional  power.  But 
it  is  merely  a  recognition  of  a  power  ia  the  Constitution  to  be  exercised  by  the 
President,  at  some  time, under  some  circumstances,  and  subject  to  certain  limita- 
tions. But  there  is  no  statement  or  declaration  of  the  time  when  such  power 
could  be  exercised,  the  circumstances  tipder  which  it  might  be  exei'cised,  or  th^ 
limitations  imposed  upon  its  exercise. 

All  these  matters  are  lefl  subject  to  tbe  operation  of  the  Constitution  and  to 
future  l^islation;  This  is  in  entice  harmony  with  the  declaration  made  by 
Mr.  White,  of  North 'Oarolina,  in  the  debat«  of  1789.     He  aay«  : 

Let  OS  tben  leave  the  Constitution  to  a  ftee  operation,  and  let  tbe  President,  with  or  with- 
out the  consent  of  tbe  Senate,  carry  it  into  eiecHtiou.  Then,  if  any  one  supposes  himself 
injured  by  their  determination  let  htm  bare  reeooise  to  the  Uw,  and  its  decUon  will 
estabUiJi  the  true  conatroation  of  die  CoustUntioo. 
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Mr.  Gerrj,  of  MaBBBchuaettB.  also  said  i 

Hence  alt  congtrucdon  of  the  nuAniag  of  tbe  Ccmtittttioii  U  dangerous  or  QiiiiBturs.1,  ani 
tberefore  oiielit  to  be  avoided.  This  it  our  doctdue,  that  no  power  of  this  kind  oitgbt  U> 
'  be  eieroised  t>y  the  iegielature.  But  we  sBj,  if  we  must  give  a  coQBtnictiOD  to  the  CODBti- 
tutioD  it  !b  more  naturRl  to  give  the  conitrncClon  In  fsvot  Of  the  poner  of  r«inoTal  Teating'  in 
the  PnsLdent,  by  and  with  the  advice  and  conseat  of  the  Senate)  because  it  ia  in  the  natnre 
of  things  that  tbe  powec  which  appoints  remoree  also. 

Again,  Mr.  Sherman  said  speaking  of  the  words  tvlilch  were  introduced  iuto 
tbe  £rBt  section  and  finally  stricken  out : 

I  wish,  Mr.  Cbairnian,  that  the  words  may  be  left  out  of  the  bill,  without  giving  np  the 
questiOQ  either  way  sa  to  the  propriety  of  the  measure. 

Th6  debate  upon  tbe  bill  relating  to  the  department  for  foreign  affaira  occurred 
in  tbe  month  of  June,  1789  ;  in  the  following  month  of  August  Congress  was 
engaged  in  .considering  the  hill  establishing  the  Treasury  Depai'tment.  This 
bill  originated  in  the  Houae,  and  contained  the  phrase  now  found  in  it,  being 
the  same  as  that  contained  in  the  bill  establishing  tbe  State  Department. 

The  Senate  was  so  far  satisfied  of  the  impolicy  of  making  any  declaration 
whatever  upon  the  subject  of  removal,  that  the  clause  was  struck  out  by  an 
amendment.  The  House  refused  to  concur,  however,  and  tbe  Senate,  by  the 
casting  vote  of  the  Vice-President,  receded  from  the  amendment. 

All  thia  shows  that  the  doctrine  of  the  right  of  removal  by  the  President 
survived  the  debate  only  as  a  limited  and  doubtful  right  at  most. 

The  results  reached  by  the  Congreas  of  17&9  are  conclusive  upon  the  following 
pointa  :  that  that  body  was  of  opinion  that  the  power  of  removal  was  not  in  the 
President  abaolutety,  to  be  exercised  at  all  times  and  under  all  circumstances; 
and  aecondly.  that  during  the  aeasiona  of  the  Senate  the  power  of  removal  was 
vested  in  the  President  and  Senate,  to  be  exercised  by  their  concurrent 
action ;  while  the  debat«  and  the  votes  indicate  that  the  power  of  the  Preaident 
to  remove  from  oiEce,  during  tbe  vacation  of  the  Senate,  wae,  at  beat,  a  doubt- 
ful power  under  the  Constitution. 

It  becomes  U8  nest  to  consider  the  practice  of  the  government,  under  the 
Gonatitution,  and  in  the  presence  of  the  action  of  the  first  Congress,  by  virtue 
of  which  the  Preaident  now  claima  an  abaolute,  unqualified,  irresponsible  power 
oyer  all  public  oiBcers,  and  thia  without  the  advice  and  consent  of  the  Senate, 
or  the  concurrence  of  any  other  branch  of  the  governmMit.  In  the'  early  years 
of  ihe  government  the  removal  of  a  public  officer  by  the  President  was  a  rare 
occurrence,  and  it  was  usually  resorted  to  during  the  session  of  the  Senate,  tor 
misconduct  iu  office  only,  and  accomplished  by  the  appointment  of  a  eucceaaor 
through  the  advice  and-consent  of  tbe  Senate.  Gradually  a  practice  waa  intro' 
duced,  largely  through  tbe  example  of  Mr,  Jefferaon,  of  removing  officera  during 
tbe  recees  of  the  Senate,  and  filling  their  p'acea  under  commiasions  to  expire  at 
the  end  of  the  next  session.  But  it  cannot  be  said  that  thia  practice  became 
common  until  the  election  of  General  Jackson,  in  183S.  During  his  adminietra- 
tion  the  practice  of  removing  officers  during  the  recesses  of  the  Senate  was 
largely  iucreaeed.  and  in  the  year  1832,  on  tbe  18th  of  September,  General 
Jackson  removed  Mr.  Duaue  from  the  office  of  Secretary  of  the  Treasury.  This 
occurred,  however,  during  a  recess  of  the  Senate.  This  act  on  his  part  gave 
rise  to  a  heated  debate  in  Congress,  and  an  ardent  controversy  throughout  the 
country,  many  of  the  most  eminent  men  contending  that  there  was  no  power  in 
the  President  to  remove  a  civil  officer,  even  during  the  recess  of  the  Senate. 
/The  triumph  of  General  Jackson  in  that  controva'sy  gave  a  full  interpretation 
1  to  the  words  which  had  been  employed  in  the  statute  of  1789. 
'  But,  at  the  same  time,  the  limitations  of  that  power  in  the  President  were 
clearly  settled,  both  upon  the  Uw  and  upon  the  Constitution,  that  whatever 
might  be  bis  power  of  removal  during  a  recees  of  the  Senate,  he  had  no  right 
to  make  a  removal  daring  a  aeasion  at  the  Senate,  except  upon  the  advice  and  ~ 
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consent  of  that  body  to  the  appoiatment  of  a  ^ ucceasor.  This  was  the  opinion 
of  Mr.  JohuBOa  himeelf,  as  stated  by  him  id  a  speech  made  in  the  Seaate  oo  the 
10th  of  Janoaiy,  1661 ; 

I  aieuit  tbat  the  tme  wbj  to  tight  the  battle  wtu  for  ds  to  remain  here  and  occupy  the 
placea  aiaigued  to  vb  by  the  CoiMtituUon  of  the  oounCry.  Wh;  (]id  I  make  that  Btatement  ^ 
It  was  because  od  the  4tli  day  of  March  next  we  shall  have  six  majority  in  thin  body  ;  and 
if,  Bs  some  apprehended,  the  inccming  administratian  shall  show  any  dispoaicion  to  make 
encroachments  npon  the  Institution  of  slavery,  encroachmente  upon  the  rights  of  the  States 
or  any  other  violation  of  the  Constitution,  we,  by  remaining  in  the  Union  and  standing  at 
onr  places,  will  have  the  power  to  resist  all  these  eucroachments.  How  ?  We  hare  the 
power  even  to  reject  the  appointment  of  the  Cabinet  officers  of  the  incoming  President, 
Then,  should  we  not  be  fightmg  the  baUle  in  the  Union  by  resisting  even  the  orgaalzatiou 
of  the  administration  in  a  constitutional  mode,  and  thns,  at  the  very  start,  disable  an  admin- 
istration which  was  likely  to  encroach  on  onr  lights  and  to  tioiate  the  Constitution  of  the 
coontry  7  So  far  as  appointing  even  a  mtniater  abroad  is  concerned  the  Incoming  adminis- 
tration wilt  have  no  power  without  oar  consent,  if  we  remain  here.  It  comes  into  office 
handcufTed,  powerless  to  do  harm.  We,  standing  here,  hold  the  balance  of  power  In  our 
hands;  we  can  resist  it  at  the  very  threshold  effectually,  and  do  it  inside  of  the  Union  and 
in  our  house.  The  incoming  administration  has  not  even  the  power  (o  appoint  a  postmMter, 
whose  salary  exceeds  (1,000  a  year,  without  consnltation  with,  and  the  acquiescence  of,  the 
Senate  of  the  United  States.  The  President  has  not  even  the  power  to  draw  his  salary,  his 
(^5,000  per  annum,  onless  we  appropriate  it.    (CongressionBl  Globe,  voL  43^  p^e  309. 

It  may  be  well  observed,  that  for  the  piirpoees  of  this  trial,  and  upon  the 
qucBtion  whether  the  President  is  or  is  not  guilty  under  the  first  three  articles 
exhibited  against  him  by  the  House  of  Representatives,  it  is  of  no  consequence 
whether  the  President  of  the  United  States  has  power  to  remove  a  civil  officer 
during  a  recess  of  the  Senate.  The  fact  charged  and  proved  against  the 
ProBident,  and  on  which,  as  one  fact  proved  against  faim,  we  demand  his 
conviction)  is,  that  he  attempted  to  remove  Mr.  Stanton  from  the  office  of 
Secretary  of  War  during  a  session  of  the  Senate.  It  cannot  be  claimed  with 
any  propriety  that  the  act  of  1789  can  be  construed  as  a  grant  of  power 
to  the  President  to  an  extent  beyond  the  practice  of  the  government  for  three- 
qoarters  of  a  century  under  the  Constitution,  and  under  the  provisions  of  the 
law  of  17S9.  None  of  the  predecessors  of  Mr.  Johnson,  from  General  Wash- 
ington to  Mr.  Ijncoln,  although  the  act  of  1789  was  in  existence  during  all  that 
period,  had  ever  ventured  to  claim  that  either  under  that  act,  or  by  virtue  of  the 
Constitution,  the  President  of  the  United  States  had  power  to  remove  a  civil 
officer  during  a  session  of  the  Senate,  without  its  consent  and  advice.  The 
utmost  that  can  be  said  is,  that  for  the  last  forty  years  it  had  been  the  practice 
of  the  Executive  to  remove  civil  officers  at  pleasure  during  the  recess  of  the 
SeniUe.  While  it  may  be  urged  that  this  practice,  in  the  absence  of  any  direct 
legislation  upon  the  subject,  bad  become  the  common  law  of  the  country, 
protecting  the  Executive  in  a  policy  corresponding  to  that  practice,  it  is  also 
true,  for  stronger  reasons,  that  Mr.  Johnson  was  bound  by.  his  oath  of  office  to 
adhere  to  the  practice  of  his  predecessors  in  other  particulars,  none  of  whoto  had 
ever  ventured  to  remove  a  civil  o&ier  from  his  ofEoe  during  the  seeeioB  of  the 
Senat«  and  appoint  a  successor,  either  permanent  or  ad  interim,  and  authorize 
that  successor  to  enter  upon  the  discbarge  of  the  duties  of  such  office.  The 
case  of  Timothy  explained,  and  it  constitutes  no  exception.  As  far  as  is  known 
te  me  tbe  lists  of  removals  and  appointments  introduced  by  the  respondent  do 
■net  Buetaia  the  claim  of  the  answer  in  regard  to  the  power  of  remov^. 

Hence  it  is  Lhat  the  act  of  1769  ia  no  securily  to  this  respondent,  and  hence 
it  is  that  we  hold  him  guilty  of  a  riolatioii  of  the  Constitution  and  of  his  oath 
of  office,  under  the  first  and  third  articles  of  impeachment,  exhibited  i^inst 
him  by  tfae  House  of  Representatives,  and  this  witboot  availing  onraelvei  of  the 
provisions  of  th^  tenure-of- office  act  of  March  2, 18€7. 

I  respectiolly  ask  that  the  views  now  submitted,  in  reference  to  the  aet  of 
1 789,  may  be  coosidered  in  connection  with  the  ailment  I  bave  already  offered, 
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upon  the  true  meaning  of  the  provisions  of  the  Gonetitutioa  relating  to  the 
kppoistment  of  civil  onicera. 

I  pass  now  to  the  coneideration  of  the  act  of  the  13th  of  Febroaiy,  1795,  on 
which  the  Preeideat  relies  as  a  justification  for  his  appointment  of  Lorenzo 
Thomas  as  Secretary  of  War  ad  interim.     By  this  act  it  is  proyided  : 

In  CBte  of  racancy  in  the  office  of  Secretary  of  Stale,  the  Secretarr  of  tha  Traasury,  or  of 
the  Secretary  of  the  Department  of  Wot,  or  of  any  otlmr  officwr  of  either  of  the  aald  depui- 
ments,  whose  appointment  is  not  in  the  head  thereof,  whereby  they  cannot  porform  the  duties 
of  thdr  said  reepective  offices,  itshall  he  lawful  for  the  Pregii^eot  of  the  United  States,  in 
•  c  BSe  tie  shall  think  it  necessary,  to  aathorize  aay  person  or  persons,  at  his  discretioa,  to  per- 
form the  duties  of  the  said  reapective  offices  tintii  a  successor  be  appoiated  or  such  vacancy 
be  filled :  Proirided,  Tbat  no  one  vacancy  shall  be  supplied,  In  maaoer  aforesaid,  far  a  louf^r 
term  than  six  months.    {I  Slat,  at  Large,  p.  416.) 

The  iDgeunity  of  the  the  President  and  his  connsel  has  led  them  to  tnaintaia 
that  the  phrace  "  in  case  of  vacancy,"  used  ia  this  statute,  relates  to  any  and 
every  vacancy,  howeverprodnced.  Buttheteadingof  the  entire  section,  whether 
casually  or  carefully,  shows  that  the  purpose  of  the  law  was  to  provide  a  substt- 
tiite  temporarily  in  case  of  vacancy,  wherel^  the  peraon  in  office  rould  not  per- 
form the  dutiet  of  his  office,  and  necessarily  applied  only  to  those  contingencies 
of  of&cial  life  which  put  it  out  of  the  power  of  the  person  in  office  to  discharge 
the  duties  of  the  place ;  such  as  sickness,  absence  or  inability  of  any  sort.  And 
yet  the  President  and  his  counsel  contend  that  a  removal  by  the  President  is  a 
case  of  vacancy  contemplated  by  the  law,  notwithstanding  the  limitatbn  of^  ' 
the  President  in  his  power  of  appoiating  an  officer  temporarily,  is  to  those  cases  ' 
which  render  it  impossible  for  the  duly  commissioned  officer  to  perform  the 
duties  of  his  office.  When  it  is  considered,  as  I  have  shown,  that  the  President 
had  no  power — and  this  without  considering  the  tenure-of-offiee  act  of  March  2, 
1867 — to  create  a  vacancy  daring  a  session  of  the  Senate,  the  act  of  1795,  even 
upon  his  construction,  furnishes  no  defence  whatcrer.  But  we  submit  that 
if  he  had  possesBed  the  power  which  he  claims  by  virtue  of  the  act  of  1789, 
that  the  vacancy  referred  to  in  the  act  of  1795  ie  not  such,  a  vacancy  as 
is  caused  by  the  removal  of  a  public  officer,  but  that  that  act  is  limited  to  those 
vacancies  which  arise  unavoidably  in  the  public  service,  and  without  the 
agency  of  the  President.  But  there  is  in  the  section  of  the  act  of  1795,  on 
which  the  Presideat  relies,  «  proviso  which  nullifies  absolntely  the  defence 
which  he  has  set  up.  This  proviso  is,  that  no  one  vacancy  shall  be  sup- 
plied in  manner  aforesaid  (that  is,  by  a  temporary  appointment)  for  a  longer 
term  than  six  months.  Mr.  Joboeon  maintains  that  he  suspended  Mr.  Stan- 
ton from  the  office  of  Secretary  of  War  on  the  ISth'of  Aueust  last,  not  by 
virtue  of  the  tennre-of-office  act  of  March  2,  1867,  but  under  a  power  inci- 
dent to  the  general  and  unlimited  power  of  removal,  which,  as  he  claims,  is 
Teet«d  in  the  President  of  the  United  States,  and  that,  fVom  the  12th  of 
AnguA  last,  Ur.  Stanton'  has  not  been  entitled  to  the  office  of  Secretary  for 
the  Department  of  War.  If  he  suspended  Mr.  Stanton  as  an  incident  of  his 
general  power  of  removal,  then  his  siwpension,  npou  the  President's  theory, 
created  a  vacancy  such  as  is  claimed  by  the  President  under  the  statute  of 
1795. .  The  suspeBsion  of  Mr.  Stanton  pnt  him  in  snch  a  condition  that  be 
"  could  not  perform  the  duties  of  the  office."  The  President  claims  also  to 
have  appointed  General  G-rant  Secretary  of  War  ad  interim  aii  the  12th  of 
Augnst  last,  by  virtue  of  the  statnte  of  1795.  The  proviso  of  that  statute 
declarea  that  no  one  vacancy  shall  be  supplied  in  manner  (foresaid  (that  is,  by 
temporary  appointment)  for  a  long«  term  than  six  montfaa.  If  the  act  of  1795 
were  in  force,  and  if  the  PresideafB  theory  of  hii  rights  tinder  the  Constitu- 
tion and  under  that  act  were  a  valid  themy,  the  six  months  during  which  the 
vacancy  night  have  been  supplied  temporarUy  expired  by  limitation  on 
the  12th  day  of  February,  1868,  and  yet.  on  the  Slst  day  of  February, 
1868,   the    President    appointed    Lorenzo   Thomas    Secretary  of  War   ad 
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interim  to  the  eame  vacancy,  and  ttia  in  violation  of  the  statute  Trhicli 
he  pleads  in  hia  own  defence.  It  ia  too  clear  for  argument  that  if  Mr.  Stanton 
waa  lawfully  suspended,  as  the  President  now  claims,  bnt  not  snspended  nnder 
the  tensre-of-ofSce  act,  then  the  ao-called  restoration  of  Mr.  Stanton  on  the  13th 
January  was  wholly  illegal.  Bnt  if  the  statnte  of  1795  ia  applicable  to  a  vacancy 
created  by  auspenRion  or  removal,  then  the  President  haa  violoted  it  by  the 
appointment  of  General  Thomas  Secretary  of  War  ad  interim.  And  if  the 
Btatute  of  1795  is  not  applicable  to  a  vacancy  occasioned  by  a  removal,  then 
the  appointment  of  General  Thomaa  Secretary  of  War  at?  mieWm  ia  without  _ 
authority  or  the  color  of  authority  of  law. 

The  fact  ia,  however,  that  the  statute  of  1795  ia  repealed  by  the  operation  of 
the  statute  of  the  80th  of  February,  1863.     {Stat,  at  Large,  vol.  12,  p.  666.) 

If  senators  will  conaider  the  provisions  of  the  statute  of  1663  in  connection 
with  the  power  of  removal  under  the  Constitution  during  a  eeaaion  of  the  Senate, 
by  and  with  the  advice  and  consent  of  the  Senate,  and  the  then  recognized  power 
of  removal  by  the  Preaident  during  a  recesa  of  the  Senate  to  be  filled  by  tem- 
porary appointments,  as  was  the  puctice  previona  to  March  2,  1867,  they  will 
find  that-provision  was  made  by  tie  act  of  1863  for  every  vacancy  which  conld 
possibly  arise  in  the  public  service. 

The  act  of  February  20,  1S63,  provides — 

Tbftt  iu  case  of  the  cleatli,  Tesigaalion,  absence  from  the  seat  of  government,  or  sickness  of 
,  Ihe  head  of  an  enecutive  department  of  tba  frovemraent,  of  of  any  officer  of  either  of  the  said 
departments  whose  appoiDtment  ia  not  in  the  head  thereof,  ahertbg  they  eammt  perform  tha 
dtttiet  of  their  rtsptcltvt  office;  it  shall  be  lawful  for  the  Freaideut  of  the  United  States,  iu 
case  he  shall  thiak  it  necessary,  to  authorise  the  head  of  an;  other  executive  departineDt  or 
other  officer  ia  either  of  said  oepartmeDts  nhose  appointment  in  vested  la  the  Iresi  jent,  at 
his  discretion  to  perform  the  duties  of  the  said  respective  offices  nntH  a  successor  be  appoiDtett, 
or  Dntil  such  abepsf e  or  inability  ntaill  cease :  Promded,  That  no  one  vacancy  shall  be.  sup- 
plied in  manner  aforesaid  fur  a  longer  teroi  than  six  months. 

Provision  waa  thua  made  by  the  aot  of  1863  for  filling  all  vacancies  which 
could  occur  under  any  circiimstancea.  It  is  a  necessary  rule  of  construction 
that  all  previous  statutes  making  other  and  different  provisions  for  the  filling  of 
vacanciea  are  repealed  by  the  operation  of  more  receut  atatutea ;  and  for  the 
plain  reason  that  it  ia  .inooneietent  with  any  theory  of  government  that  there 
should  be  two  legal  inod«  iu  existence  at  Uie  same  time  for  doing  the  game 
thing. 

If  the  view  I  have  presented  be  a  sound  one,  it  is  apparent  that  the  Presi- 
dent's conduct  finds  no  support  either  in  the  Constitution,  in  the  act  of  1 789,  or  in 
the  legislation  of  1795,  on  which  he  chiefly  relies  as  a  justification  for  the  appoint- 
ment of  Thomaa  aa  Secretary  .of  War  ad  interim.  It  follows,  also, that  if  the 
tennre-of-oifice  act  had  not  been  paaeed  the  President  would  have  been  guilty  of 
a  high  misdemeanor,  in  that  he  issued  an  order  for  the  removal  of  Mr.  Stanton 
&om  office  during'tbe  seBaion  of  the  Senate,  in  violation  of  the  Cftnstitutinn  and 
of  hia  own  oath  of  office;  that  he «ras  guilty  of  a  high  misdemeanor  in  the  ap- 
pointment of  Lorenzo  Thomas  as  Secretary  of  War  ad  interim,  and  this  whether 
the  act  of  the  13th  of  Pebmary,  1795,  is  in  force,  or  whether  the  aame  has  been 
repealed  by  the  Btatute  of  1863.  Hi«  guilt  is  thus  folly  proved  and  established 
as  charged  in  the  first,  aecond  and  third  artideaof  impeachment  exhibited  againat 
hiro  by  the  House  of  Eepresentatives,  and  this  without  considering  the  require- 
meote.or  conMitutionality  of  the  act  re^ilating  the  tenure  of  certain  civil  offices. 

IpaasBow  to  the  consideration  of  the  tenure-of-officeact.  I  preface  what  I  have 
to  Bayi  by  calling  to  your  attention  that  portion  of  my  a^ament  already  addreased 
to  you,  in  which  I  have  set  forth  and  ibaintained,  as  I  was  able,  Uie  opinion 
that  the  President  had  no  right  to  make  any  inquiry  whether  an  act  of  Ocmgress 
is  or  ia  not  coastitutional.  That,  having  no  right  to  nuke  such  inquiry,  he 
could  not  plead  that  he  had  so  inqnired,  and  reached  the  conclusiob  that  the  act  ' 
inquired  about  was  invalid.    Yob  will  also  hear  iu   mind  the  views  presented. 
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that  thia  tribtioal  can  t&ke  no  notice  of  bbj  BTgoment  or  euggcetion  that  a  law 
deemed  nneonatitutional  may  be  wilfully  violated  by  the  President.  The  gist 
of  his  crime  ie,  that  he  intentiooally  dieregarded  a  law.  and,  in  the  nature  of 
the  case,  it  ctai  he  no  excuse  or  tlef^Dce  that  sach  lavi  in  hia  opinion,  or  in  the 
opinion  of  others,  waa  not  in  conformity  with  the  Conititution. 

In  this  connection,  I  desire  to  call  yonr  attention  to  suggestions  made  by  the 
President,  and  by  the  President's  counsel — by  the  President  in  his  message  of 
December,  1867,  and  by  the  President's  counsel  in  his  opening  argument — thai 
if  Congress  were  by  legislation  to  abolish  a  department  of  the  government,  or 
to  declare  that  the  President  should  not  be  Commander-in-chief  of  the  army  or 
the  navy,  that  it  would  be  the  dnty  of  the  President  to  disregard  such  legisla- 
tion. These  are  extreme  oases,  and  not  within  the  range  of  possibility.  Mem.' 
hers  of  Congress  are  individually  bound  by  an  oath  to  support  the  Constitution 
of  the  United  States,  and  it  is  not  to  be  presumed,  even  for  the  pitrpose  of 
argument,  that  they  would  wantonly  disregard  the  obligations  6f  their  oath,  and 
enact  in  the  form  of  law  rules  or  proceedings  in  plain  violation  of  the  Conatitn- 
tioD.  Such  is  not  the  course  of  legislation,  and  such  is  not  the  character  of  the 
act  we  are  now  to  consider.  The  hill  regulating  the  tenure  of  certain  civil 
offices  was  passed  by  a  conatitutiono!  majority  in  each  of  the  two  houaes,  and 
it  is  to  be  presumed  that  each  senator  and  representative  who  gare  it  hie  sup- 
port did  so  in  the  belief  that  its  provisions  were  in  harmony  with  the  provieions 
of  the  Constitution.  We  are  now  dealing  with  practical  affairs,  and  conducting 
the  government  within  the  Con  stitution ;  and  in  reference  to  measurea  passed  by 
Oongreas  under  such  eircumatances,  it  ia  wholly  indefenaible  for  the  President  to 
suggest  the  coui'se  that  in  his  opinion  he  would  be  jusUfied  in  pursuing  if  Con- 
gress were  openly  and  wantonly  to  disregard  the  Coustitution,  and  inaugurate 
revolution  in  the  government. 

It  is  asserted  by  the  counsel  for  the  President  that  he  took  advice  as  to  the 
coDStitntionality  of  the  tenure- of- ofHce  act,  and  being  of  oninioa  that  it  was 
unconstitutional,  or  so  much  of  it  at  least  aa  attempted  to  deprive  him  of  the 
power  of  removing  the  members  of  the  cabinet,  he  felt  it  to  be  bis  duty  to  dis- 
regard its  provisions ;  and  the  question  is  now  put  with  feeling  and  emphaais 
whether  the  President  is  to  be  impeached,  convicted,  and  removed  from  office 
for  a  mere  difference  of  opinion.  True,  the  President  ia  not  to  be  removed  for 
a  mere  difference  of  opinion.  If  he  had  contented  himself  with  the  opinion  that 
the  law  was  unconstitutional,  or  even  with  the  expresaion  of  audi  an  opinion 
privately  or  officially  to  Oongreas,  no  exception  could  have  been  taken  to  hia 
conduct.  But  he  has  attempted  to  act  in  accordance  with  that  opinion,  and  in 
that  action  he  has  disregarded  the  requirements  of  the  statute.  It  is  for  thia 
fUitioa  that  he  is  to  he  arraigned,  and  is  to  be  convicted.  But  it  is  not  necessary 
for  DB  to  rest  upon  the  doctrine  that  it  was  the  duty  of  the  President  to  accept 
the  law  as  constitutional  and  govern  himself  accordingly  in  all  bis  official  doings. 
Wb  aie  prepared  to  show  that  the  law  is  in  truth  in  harmony  with  the  Conett- 
tution,  and  that  its  provisions  apply  to  Mr.  Stanton  as  Secretary  for  the  De- 
partment of  War, 

The  tenure- of -office  aat  makes  no  change  in  the  powers  of  the  President  and 
the  Senate,  during  the  session  of  the  Senate,  to  remove  a  oivil  officer  upon  a 
nomination  by  the  President,  and  eonlirmation  by  the  Senate,  of  a  successor. 
Thia  was  an  admitted  constitutional  power  from  the  very  organization  of  the 
government,  while  the  right  now  claimed  by  the  President,  to  remove  a  civil 
officer  during  a  aeasion  of  the  Senate,  without  the  advice  and  consent  of  the 
Senate,  was  never  asserted  by  any  of  his  predecessors,  and  certainly  never 
recognized  by  any  law  or  by  any  practice.  Thia  rule  applied  to  heads  o£ 
,  departments  as  well  aa  to  other  civil  officers.  Indeed,  it  may  he  said,  once  for  i 
■  ftll,  that  thdk«nure  by  which  members  of  the  cabinet  have  held  their  places  cor-  ! 
responds  in  every  particular  to  the  tenure  by  which  other  civil  officers  hava  [ 
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held  theirs.  It  ieaiidonltedly  true  tbat,  In  practice,  members  of  the  cabinet  have 
been  accnstomed  to  tender  their  leeignationB  upon  a  BUggeation  from  the  Presi- 
dent that  Buch  a  conrte  would  be  acceptable  to  him.  But  this  practice  has 
never  changed  their  legal  retatlooB  to  me  Preeident  or  to  the  country.  There 
waa  never  a  moment  of  time,  since  the  adoption  of  the  Conslitntion,  when  the 
law  or  the  opinion  of  the  Seoate  recognised  the  right  of  the  President  to  remove  - 
a  cabinet  officer  during  a  session  of  the  Senate,  without  the  consent  of  the  Sen- 
ate given  throngh  the  confirmation  of  a  snecessor.  Hence,  in  this  particalar 
the  tenure- of -ofBce  act  merely  enacted  and  gave  form  to  a  practice  existing  from 
the  foundation  of  the  government — a  practice  in  entire  harmony  with  the  provi- 
sions of  the  Conalitution  upon  that  subject.  The  chief  change  produced  by  the  , 
tennre-of-office  act  had  reference  to  removate  during  the  receaa  of  the  Senate.] 
PrevionB  to  the  2d  of  Mareh,  1867,  as  has  been  already  shown,  it  was  the  prac- 
tice of  the  President  during  the  receasea  of  the  Senate  to  remove  civil  officets  and 
to  grant  commiasiona  to  other  persons,  under  the  third  clause  of  the  second  sec- 
tion of  the  second  article  of  the  Constitution.  This  power,  aB  haa  been  seen, 
was  a  doabtful  one  in  the  beginning.  The  practice  grew  up  under  the  act  of 
1789,  hut  the  right  of  Congress  by  legislation  to  regulate  the  exercise  of  that 
power  was  not  qnestioned  in  the  great  debate  of  that  year,  nor  can  it  reasonably 
be  drawn  into  controversy  now. 

The  act  of  March  2d,  1867,  declares  that  the  Preeident  shall  not  exercise  the 
power  of  remiival,  absolutely,  during  the  recess  of  the  Senate,  but  that  if 
any  officer  shall  be  shown,  by  evidence  satisfactory  to  the  President,  to  be 
g;uilty  of  misconduct  in  office,  or  of  crime,  or  for  any  reason  shall  become  inca- 

Eable  or  lepilly  disqualified  to  perform  his  duties,  the  President  may  suspend 
im  from  ckScc  and  designate  some  suitable  person  to  perform  temporarily  the 
dntiee  of  such  office  until  the  nest  meeting  of  the  Senate  and  the  action  of  the 
Senate  thereon. 

By  this  legislation  the  removal  is  qualified  and  is  made  subject  to  the  final 
action  of  the  Senate  instead  of  being  absolnte,  as  was  the  fact  under  the  prac- 
tice theretofore  prevailing.  It  is  to  he  observed,  however,  that  this  feature  of 
the  act  regulating  the  tenure  of  certain  civiloffices  is  not  drawn  into  controversy  by 
these  proceedings,  and  therefore  it  is  entirely  ui^important  to  the  President  whether 
that.provision  of  the  act  is  constitutional  or  not.  I  can,  however,  entertain  no 
donht  of  its  constitutionality.  The  record  of  the  case  shows  that  lifr.  Stan- 
ton was  Bospended  from  office  during  the  recess,  but  was  removed  from  office, 
KB  far  as  an  (wdet  of  the  President  could  effect  his  removal,  during  a  session 
of  the  Senate.  It  is  also  wholly  immaterial  to  the  present  inquiry  whether 
the  Euspenaion  of  Mr.  Stanton  on  the  18th  of  Angnat,  1867,  was  made  under 
the  tenure-of-office  act,  or  in  dier^ard  of  it,  as  the  President  now  aaaerts.  It 
being  thus  clear,  that  so  much  of  the  act  as  relates  to  appointments  and  remov- 
es from  office  during  the  seasion  of  the  8eaat«  is  in  harmony  with  the  practice 
of  the  government  ffom  the  first,  and  in  harmony  with  the  provisions  of  the 
Conatitntion  on  which  that  practice  was  bEised.  and  it  being  admitted  that 
the  order  of  the  President  for  the  removal  of  Mr.  Stanton  was  issued  during 
S  SMsion  of  the  Senate,  it  is  unneceasary  to  inquire  whether  the  other  parts 
of  the  act  are  Constitutioiial  or  not,  and  also  unnecessary  to  inquire  what 
tbb  provisions  of  the  act  are  in  reference  to  the  beads  of  the  several  exec- 
otiTfl  d^artments.  I  presume  authorities  are  not  needed  to  show  that  a  law 
may  be  anconstitntional  and  vcdd  In  some  of  its  parts,  and  the  remaining 
portiotts  continue  in  full  force. 

The  body  of  the  first  section  of  the  aet  regulating  the  tenure  of  certain  civil 
offices  bi  in  these  words : 


■nch  offloe,  and  tluUl  become  ia)j  qaalJfiea  to  act  tberdn,  is,  and  ahall  be  entiUed,  to  kold 
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sball  have  been  ia  like  mauner  appointed  and  dolj  qualified, 

provided. 

Omitting  for  the  moment  to  notice  the.  exception,  there  can  be  no  donbt  that 
thie  provision  would  have  applied  to  the  Secretary  of  War,  and  to  every  other 
civil  officer  under  the  government :  nor  can  there  be  any  donbt  that  the  removal 
■of  Mr.  Stanton  during  a  eeeBion  of  the  Senate  is  a  misdemeanor  by  the  law,  ai^d 
punishable  as  each  noder  the  sixth  gection  of  the  act,  nnlesa  the  body  of  the 
section  qnoted  is  so  controlled  by  the  proviso  as  to  take  the  Secretary  of  War 
out  of  its  grasp.     The  proviso  is  in  these  words : 

That  the  Secretaries  of  State,  of  the  Tjeaeurj',  of  War,  of  the  Navy,  and  of  the  Interior, 
the  PoatmaEter  General,  and  the  Attorney  Oeneral  shall  bold  their  offi{%H  respectively  for  and  • 
during  the  term  of  Che  Preeidetit  by  whom  they  may  have  been  appointed,  and  one  month 
tbereafter,  subject  to  removal  by  and  with  the  advice  and  consent  of  the  Senate. 

We  maintain  that  Mr.  Stanton,  as  Secretary  of  War,  was,  on  the  second  day  of 
March,  1867,  within  and  included  under  the  language  .of  the  proviso,  and  was  to 
bold  his  oiGce  for  and  during  the  term  of  the  President  by  whom  he  had  been 
appointed,  and  one  mouth  thereafter,  subject  to  removal,  however,  by  and  with 
the  advice  and  consent  of  the  Senate.  We  maintain  that  Mr.  Stanton  was  then 
holding  the  office  of  Secretary  of  War^  for  and  in  the  term  of  President  Lincoln, 
by  whom  he  had  been  appointed ;  that  that  term  commenced  on  the  fourth  of 
March,  1865,  and  will  end  on  the  fourth  of  March,  1869.  The  Constitution 
defines  the  meaning  of  the  word  "  term,"  When  speaking  of  the  President,  it 
says:  "He  shall  hold  his  office  during  the  term  of  four  years,  and,  together 
with  the  Vice-President,  chosen  for  the  same  term,  be  elected  as  follows." 
Now,  then,  ahhough  the  President  first  elected  may  die  during  his  term,  the 
office  and  the  term  of  the  ofGce  still  remain.  Having  been  established  by  the 
Constitution,  it  is  not  in  any  degree  dependent  upon  the  circumstance  whether 
the  person  elected  to  the  term  shall  survive  to  the  end  or  not.  It  still  is  a 
Presidential  term.  It  still  is  in  law  the  term  of  the  President  who  was  elected 
to  the  office.  The  Vice-President  was  chosen  at  the  same  time,  and  elected  for 
the  same  term.  But  it  is  the  term  of  a  different  office  from  that  of  President— 
the  term  oY  the  office  of  Vice-President.  Mr.  Johnson  was  elected  to  the  office 
of  Vice-President  for  the  term  of  four  years.  Mr.  Lincoln  was  elected  to  the 
office  of  President  for  the  term  of  four  years.  Mr.  Lincoln  died  in  the  second 
month  of  his  term,  and  Mr.  Johnson  succeeded  to  the  office. 

It  was  not  a  new  office ;  it  was  not  a  new  term.  He  succeeded  to  Mr,  Lin- 
coln's office,  and  for  the  remainder  of  Mr.  Lincoln's  term  of  office.  He  is  serv- 
ing out  Mr.  Lincoln's  term  as  President.  The  law  says  that  the  Secretaries  ' 
shall  hold  their  offices  respectively  for  and  during  the  term  of  the  President  by 
whom  they  may  have  been  appointed.  Mr.  Lincoln's  term  commenced  on  the 
4th  of  March,  1865.  Mr.  Stanton  was  appointed  by  Mr.  Lincoln;  he  was  in 
office  in  Mr.  Lincoln's  term,  when  the  act  regulating  the  tenure  of  certain  civil 
officers  was  passed ;  and  by  the  proviso  of  that  act  he  was  entitled  to  hold  that 
office  until  one  month  after  the  4th  of  March,  1869,  unless  he  should  be  sooner 
removed  therefrom,  by  and  with  the  advice  and  consent  of  the  Senate. 

The  act  of  March  1,  1792,  concerning  the  succession,  in  case  the  office  of 
President  and  Vice-President  both  become  vacant,  recognises  the  presidential 
term  of  four  years  as  the  constitutional  term.  Any  one  can  understand  that  in 
case  of  vacancy  in  the  office  of  President  and  Vice-Presid&t,  and  in  case  of  a 
new  election  by  the  people,  that  it  would  be  desirable  to  make  the  election  for 
the  remainder  of  the  term.  But  the  act  of  1792  recognizes  the  impossibility  of 
this  course  in  the  section  which  provides  that  the  term  of  four  years  for  which 
a  President  and  Vice-President  shall  be  elected  (that  is,  in  case  of  a  new  elec- 
tion, as  stated)  shall  in  all  cases  commence  on  the  fourth  day  of  March  next 
succeeding  the  day  on  which  the  votes  of  the  electors  shall  have  been  given. 

It  is  thus  seen  that  by  an  election  to  fill  a  vacancy,  the  government  WOnU  be 
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BO  far  chatiged  in  ite  practical  working  that  the  eubseanent  elections  of  Presi- 
dent, except  by  an  amendment  to  the  Constitution,  could  never  again  ocenr  in 
the  years  divisible  by  four,  as  at  present,  and  might  not  answer  to  the  election 
of  members  of  the  House  of  EepreseDtatives,  for  the  presidential  elections  might 
occur  in  the  years  not  divisible  by  two.  •  The  Congress  of  1793  acted  upon"  the 
constitutioual  doctrine  that  the  presidential  term  ie  four  years  and  cannot  be, 
changed  by  law. 

On  the  21et  of  February,  1863,  whiJe  the  Senate  of  the  United  Sutes  was 
in  session,  Mr.  Johnson,  in  violation  of  the  law — which,  as  we.  have  already 
seen,  ia  in  strict  harmony  in  this  particular  with   the  Constitution  and  with 

,the  practice  of  every  administration  under  the  Constitution  from' the  begin- 
ning of  the  government — issued  an  order  for  the  removal  of  Mr.  Stanton 
from  hia  office  as  Secretary  for  the  Department  of  War.  If,  however,  it  be 
claimed  that  the  proviso  does  not  apply  to  the  Secretary  of  War,  then  he  does 
not  come  within  the  only  exception  made  in  the  statute  to  the  general  provision 
in  the  body  of  the  tirst  section  already  quoted  ;  and  Mr.  Stanton  having  been 
appointed  to  office  originally  by  and  with  the  advice  and  consent  of  the  Senate, 
could  only  be  removed  by  the  nomination  and  appointment  of  a  successor,  by 
and  with  the  advice  and  consent  of  the  Senate.  Hence,  upon  either  theory  it 
is  plain  that  the  President  violated  the  tenure-of-office  act  in  the  order  which 
he  issued  on  the  £lst  day  of  February,  A.  D.  1868,  for  the  removal  of  Mr. 
Stanton  from  the  office  of  Secretary  for  the  Department  of  War,  the  Senate  of 
the  United  States  being  then  in  session. 

In  support  of  the  view  I  have  presented,  I  refer  to  the  official  record  of  the 
amendments  made  to  the  first  section  of  the  tenure-of-office  act.  On  the  ISth 
of  January,  1867,  the  hill  ptwaed  the  Senate,  and  the  first  section  thereof  was 
in  these  words : 

That  every  person  [excfiptiog  tfio  Secretaries  of  State,  of  the  Treasnrj',  of  War,  of  the 
Navy,  aud  of  the  Interior,  the  Postmaster  Geueral,  and  the  Attoroey  Gea^ral]  holding 
any  civil  office  Co  which  he  has  been  appointed  by  and  with  the  advice  and  consent  of  tlie 
Senate,  and  every  person  who  aball  hereafter  be  appointed  to  any  such  office,  and  shall 
become  duly  qualified  to  act  tblrein,  is  and  shall  tte  entitled  to  hold  sucb  uflice  until  a  suc- 
cessor shall  liuve  been  in  like  manner  appointed  and  duty  qualified,  except  as  herein  otherwise 
provided. 

On  the  second  day  of  February  the  House  passed  the  hill  with  an  amend- 
ment striking  out  the  words  included  in  brackets,'  This  action  shows  that  it 
was  the  purpose  of  the  House  to  include  heads  of  departments  in  the  body  of 
the  bill,  and  subject  them  Co  its  provisions  as  civil  officers  who  were  to  hold  their 
places  by  and  with  the  advice  and  consent  of  the  Senate,  and  subject,  during  the  ses- 
sion of  the  Senate,  to  removal  by  and  wjth  the  advice  and  consent  of  the  Senate 
only;  hut  subject  to  suspension  under  the  second  section  during  a  recess  of  the 
Senate  as  other  civil  officers,  by  virtue  of  the  words  at  the  close  of  thd  section, 
"esceptasherein  otherwise  provided."  Atthetimethebill  waspendingbetweenthe 
two  houses  there  was  no  proviso  to  the  first  section,  and  the  phrase  ■"  excepl;  as 
otherwise  herein  provided,"  related  necessarily  to  the  second  and  to  the  subse- 
Huent  sections  of  the  bill.  On  the  Gth  of  Febrnary  the  Senate  refused  to  agre^ 
to  the  House  amendment,  and  by  the  action  of  the  .two  houses  the  bill  was 
referred  to  a  committee  of  conference.  The  conference  committee  agreed  to 
strike  out  the  words  in  brackets  agreeably  to  a  vote  of  the  House,  but  as  a 
recognition  of  the  opinion  of  the  Senate  the  proviso  was  inserted  which  modified 
in  Bubitance  the  effect  of  the  words  stricken  out,  under  the  lead  of  the  House, 
only  Id  this,  that  the  cabinet  officers  referred  to  iu  the  body  of  the  section  as  it 
passed  the  House  were  to  hold  their  offices  aa  they  would  have  held  them  if 
the  House  amendment  had  been  agreed  to  without  condition,  with  this  excep- 

,  tion,  that  they  were  to  retire  from  their  offices  in  one  month  after  the  end  of  the 
term  of  the  President  by  whom  they  might  have  been  appointed  to  office.  .The 
object  and  effectof  this  qualification  of  the  provision  for  which  the  House  con- 
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tended,  was  to  avoid  fastening,  by  operation  of  law,  upon  an  incoming  Preaident 
the  cabinet  of  hia  predecessor,  with  no  means  of  relieving  himself  from  them 
unless  the  Senate  of  the  United  Stetes  was  dispoaed  to  concnr  in  their  removal. 

In  short,  they  ware  to  retire  by  operation  of  law,  at  the  end  of  one  month  after 
the  expiration  of  the  term  of  the  President  by  whom  they  had  been  appointed, 
and  in  this  particular  their  tenure  of  office  waa  distinguished  by  the  proviso, 
from  the  tenure  by  which  other  civil  officers  mentioned  in  the  body  of  the  section 
were  to  hold  their  offices,  and  their  tenure  of  office  is  distinguished  in  no  other 
particular. 

The  counsel  who  opened  the  cause  for  the  President  was  pleased  to  read  from 
the  Globe  the  remarks  made  by  Mr.  Schenck,  in  the  House  of  Representatives,  _ 
when  the  report  of  the  conference  committee  was  under  discussion.  But  he  read 
only  a  portion  of  tiie  remarks  of  that  gentleman,  and  connected  with  them  obser- 
vatioua  of  his  own,  by  which  he  may  have  led  the  Senate  into  the  error  that 
Mr.  Schenck  entertained  the  opinion  as  to  the  efFect  of  the  proviso  which  is  now 
urged  by  the  respondent ;  but  so  fat  from  this  being  the  case,  the  state- 
ment made  by  Mr.  Schenck  to  the  House  ia  exactly  in  accordance  with  the  doc- 
trine now  maintained  by  the  managers  on  the  part  of  the  House  of  Represen- 
tatives. After  Mr?  Schenck  bad  made  the  remarks  quoted  by  the  counsel  for 
the  respondent,  Mr.  Le  Blond,  of  Ohio,  rose  and  said  : 

I  would  like  to  inquire  of  the  gentlen 
necesenry  that  tbe  3euate  sliftll  concur  in  all  appointin 
of  them,  can  be  removed  after  appoLotment  wit&ont  the  concurrence  of  the  Senate? 

Mr.  Schenck  says,  in  reply  r 

Thatis  the  ease;  hut  their  terms  of  office  are  limited,  (as  thejare  not  now  limited  bylaw,) 
so  that  they  expire  with  the  term  of  service  of  the  President  who  appoinla  them,  and  one 
month  afler,  in  case  of  death  or  other  accident,  until  others  cari  be  subatituled  for  them  bj 
the  Incoming  President. 

Mr.  Le  Blond,  continuing,  a^Id : 

I  aaderstand,  tlien,  this  to  be  the  effect  of  the  report  of  the  committee  of  conference :  Itl 
the  event  of  the  President  find lu^  himself  wi'^s  cabinet  cfGcer  who  does  not  agree  with  him, 
and  whom  he  desires  to  remove,  he  cannot  do  so,  and  have  a.  cabinet  in  keeping  with  hia  own 
viens,  unless  the  Senate  shall  concur. 

To  this  Mr,  Schenck  replies  : 

The  geotleman  cerfainlj  does  not  need  that  information  from  me,  as  this  subject  haa  bsen 
fully  debated  in  this  House. 

Mr.  Le  Blond  said,  finally: 

Then  I  hope  the  House  will  not  agree  to  the  report  of  the  committee  of  conference. 

This  debate  in  the  House  shows  that  there  was  there  and  then  no  difference 
of  opinion  between  Mr.  Schenck,  who  represented  the  friends  of  the  bill,  and 
Mr.  Le  Blond,  who  represented  the  opponents  of  the  bill,  that  its  effect  waa  to 
confirm  the  Secretaries  who  were  then  in  office,  in  their  places,  until  one 
month  after  the  expiration  of  Mr.  Lincoln's  term  of  office,  to  wit,  the  fourth  day  of 
March,  1869,  unless,  upon  the  nomination  of  succeesorB,  they  should  be  removed 
by  and  with  the  advice  and  consent  of  the  Senate.  Nor  does  thelanguage  used 
by  the  honorable  aenator  from  Obio,  who  reported  the  result  of  the  conference 
to  the  Senate,  justify  the  inference  which  haa  been  drawn  from  it  by  the  counsel 
for  the  respondent.  The  charge  made  by  the  honorable  senator  from  Wisoon- 
sin,  which  the  honorable  aenalar  from  Ohio  was  refuting,  seems  to  have  been,  iu 
substance,  that  the  first  section  of  the  bill  and  the  proviso  to  the  first  section 
of  the  bill  had  been  framed  with  special  reference  to  Mr.  Johnson  as  President, 
and  to  the  existing  condition  of  affairs.  In  response  to  this,  the  honorable  sen- 
ator from  Ohio  said  : 

1  say  that  the  Senate  have  not  legislated  with  a  view  to  anv  persona  or  anv  President,  and 
therefore  he  commences  by  asserting  what  is  not  true.  We  do  not  legislate  in  order  to  keep 
iu  the  Secretary  of  War,  the  Secretary  of  the  Navy,  or  the  Secretary  of  State 
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It  willbeobHerved  that  this  languagedoes  not  indicate  the  opiuion  of  the  honor- 
able senator  aa  to  theefiect  of  the  bill;  but  itisoaly  adeclaration  that  the  object  of 
the  legislation  was  not  that  which  had  been  intimated  or  alleged  by  the  honorable 
senator  from  'Wisconsin.  Thip  view  of  the  remarks  of  the  honorable  senator 
from  Ohio  is  confirmed  by  what  he  afterwards  said  in  reply  to  the  suggestion 
that  members  of  the  cabinet  would  hold  their  places  against  the  wishes  of  the 
President,  when  he  declares  that  under  such  circnmetantes  he,  as  a  senator, 
would  consent  to  their  removal  at  any  time,  showing  most  clearly  that  he  did 
not  entertain  the  idea  that  under  the  t enure -oi'-office  act  it  would  be  in. 
the  power  of  the  Pieeidcnt  to  remove  a  cabinet  officer  without  the  advice  and 
consent  of  the  Senate.  And  wo  all  agree  that  in  ordinary  times,  and  under  ordi- 
nary circumstances,  it  would  not  only  be  juat  and  proper  for  a  cabinet  officer 
to  tender  his  resignation  at  once,  upon  the  snggestion  of  the  President  that  it 
woold  be  acceptable,  but  we  also  agree  that  it  would  be  the  height  of  personal  and 
official  indecorum  if  he  were  to  hesitate  for  a  mement  as  to  his  duty  in  that  particu* 
lar.  But  the  justification  of  Mr.  Stanton,  and  his  claim  to  the  gratitude  and  the 
encomiums  of  his  countrymen,  is,  that  when  the  nation  was  imperilled  by  the 
uanrpations  of  a  criminally-minded  chief  magistrate,  he  asserted  his  constitu- 
tiond  and  legal  rights  to  the  office  of  Secretary  for  the  DSpartment  of  War, 
and  thus  by  hia  devotion  to  principle,  and  at  great  personal  sacrifices,  he  has 
done  more  than  any  other  man  since  the  close  of  the  rebelHoa  to  protect  the 
interests  and  maintain  the  rights  of  the  people  of  the  country. 

But  the  strength  of  the  view  we  entertain  of  the  meaning  and  scope  of  the 
tenure- of- office  act,  is  nowhere  more  satisfactorily  demonstrated  than  in  the 
inconsistencies  of  the  argument  which  has  been  presented  by  the  learned  conn- 
sel  for  the  respondent  in  support  of  the  President's  positions.  He  says,  speak- 
ing of  the  first  section  of  the  act  regulating  the  tenure  of  certain'  civil  offices, 
"  Here  is  a  section,  then,  the  body  of  which  applies  to  all  civil  officers,  as  well 
to  those  then  in  office,  as  to  those  who  should  thereailer  be  appointed.  The 
body  of  this  section  contains ;i .declaration  that  every  such  officer  'is,'  that  is,  if 
he  is  now  in  office,  and  '  shall  be,'  that  is,  if  he  shall  hereafter  be  appointed  to 
office, 'entitled  to  hold  until  a  successor  is  appointed  and  qualified  in  hia  place. 
That  is  the  body  of  the  section,"  This  language  of  the  eminent  counsel  is  not 
only  an  admission,  but  it  is  a  declaration  that  the  Secretary  for  the  Depart- 
ment of  War,  being  a  civil  officer,  as  is  elsewhere  admitted  in  theargument  of  the 
counsel  for  the  respondent  is  included  in  and  covered  and  controlled  by  the  lan- 
guage of  the  body  of  this  section.  It  is  a  further  admission  that  in  the  absence 
of  the  proviso,  the  power  of  the  President  over  the  Secretary  for  the  Depart- 
ment of  War  would  con'espond  exactly  to  hispower  over  any  other  civil  officer, 
which  would  be  merely  tlie  power  to  nominate  a  successor  whose  confirmation 
by  the  Senate,  and  appointment,  would  work  the  removal  of  the  person  in  office. 
'When  the  counsel  for  the  respondent,  proceeding  in  his  argument,  enters  upon 
an  examination  of  the  proviso,  he  maintains  that  the  language  of  that  proviso 
does  not  include  the  Secretary  for  the  Department  of  War.  If  he  is  not 
included  in  the  language  of  the  proviso,  then  upon  the  admission  of  the  counsel 
he  is  included  in  the  body  of  the  bill,  so  that  for  the  purposes  of  this  investiga- 
tion and  trial  it  is  wholly  immaterial  whether  the  proviso  applies  to  him  or  not. 
If  the  proviso  does  not  apply  to  the  Secretary  for  the  Department  of  War,  then 
he  holos  his  office,  as  in  the  body  of  the  eection  expressed,  until  removed  there- 
from by  and  with  the  advice  and  consent  of  the  Senate.  If  he  is  covered  by 
the  language  of  the  proviso,  then  a. limitation  is  fixed  to  his  office,  to  wit :  that 
it  is  to  expire  one  month  after  the  cloae  of  the  term  of  the  President  by  whom 
he  has  been  appointed,  subject,  however,  to'previous  removal  by  and  with  the 
advice  and  consent  of  the  Senate. 

I  have  already  considered  the  question  of  intent  on  the  part  of  the  President, 
.  and  maintained  that  in  the  .wilful  violation  of  the  law  he  discloses  a  criminal 
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intent  whieb  canaot  be  controlled  or  qualified  by  any  testimony  on  the  part  6f 
the  reepondent. 

The  coiiwEel  for  the  respondent,  however,  has  dwelt  eo  much  at  length  on  the 
question  of  intent,  and  euch  efforts  have  been  made  during  the  trial  to  intro- 
dace  testimony  upon  this  point,  that  I  am  justified  in  recurring  to  it  for  a 
brief  considftation  of  the  arguments  and  views  bearing  upoQ  and  relating  tp 
that  question.  Ifa  law  passed  by  Congress, be  equivocal  or  ambignons  in, its 
terms,  the  Executive,  being  called  upon  to  administer  it,  may  apply  his  own 
best  judgment  to  the  difficulties  before  him,  or  be  may  seek  connsel  from  his  offi- 
«ial  advisers  or  other  proper  persons  ;  and  acting  thereupon,  without  evil  intent 
or  purpose,  he  would  be  fully  justified,  and  upon  no  principle  of  right  could  he 
be  held  to  answer  as  for  a  misdemeanor  in  office.  But  that  is  not  this  case. 
The  question  considerpd  by  Mr.  Johnson  did  not  relate  to  the  meaning  of  the 
tenure-of  office  act.  He  understood  perfectly  well  the  intention  of  Congi-es», 
atid  he  admitted  in  his  veto  message  that  that  intention  was  expressed  with 
sufficient  ciearneBH  to  enable  bim  to  comprehend  and  state  it.  In  his  veto  . 
message  of  the  Sd  of  March,  1867,  after  quoting  tbe  first  section  of  the  bill  to 
regulate  the  tennrq  of  certain  civil  ^oifices,  he  says  : 

In  effect  the  bill  provides  that  the  PrBsident  shall  not  remove  from  their  places  any  titil 
officers  whose  terms  of  servica  are  not  lim  ted  by  law  w  Iboat  the  advice  an  1  consent  of  the 
Senate  of  the  United  States.  The  bill  a  tbia  respect  confl  cts  in  roy  judgment  with  tho 
CouEtitutiuu  of  the  United  States. 

His  statement  of  the  meaning  of  the  hill  relates  to  all  civil  officers  to  the 
members  of  his  cabinet  as  well  as  to  others  and  is  a  declar^tlon  thiit  uader 
that  bill,  if  it  became  a  law,  n(  ne  ot  those  oflict-ta  could  be  lemoved  without 
the  advice  and  consent  of  the  benatc  He  was  therefore  m  no  djubt  as  to  the 
intention  of  Congress  as  expressed  m  the  bill  submitted  to  htm  f  r  his  LOnsid 
eration,  and  which  afterwards  became  tb''  law  of  tbe  land  He  said  to  thi 
Senate,  "  If  you  pass  this  bill,  I  cannot  remove  the  members  of  my  cabinet 
The  Senate  and  the  House  in  effect  aaid  We  so  intend  and  passed  the  bill  by 
a  two-thirds  majority.  There  was  then  no  misunderstanding  as  to  the  meaning  Or 
iateatloii  of  the  act.  His  offence,  then,  is  not,  that  upon  an  examination  of  the  stat- 
ute he  misunderstood  its  meaning  and  acted  upon  a  misinterpretation  of  its  true 
import,  but  that  udderatanding  its  meaning  precisely  as  it  was  understood  by  tRe 
Congress  that  passed  the  law,  precisely  as  it  is  understood  by  tbe  House  of  Rep- 
resentatives today,  precisely  as  it  is  presented  in  the  articles  of  impeachment, 
and  by  the  managers  before,  this  Senate,  he,  upon  his  own  opinion  that 
the  same  was  an  constitutional,  deliberately,  wilfully  and  intentionally  diare- 
gai'ded  it.  The  learned  counsel  say  that  he  had  a  right  to  violate  this  law 
for  the  purpose  of  obtaining  a  judicial  determination.  This  we  deny.  The 
constitutional  duty  of  the  President  ia  to  obey  and  execute  the  laws.  He  has 
no  authority  under  the  Constitution,  or  by  any  law,  to  enter  inio  any  schemes  or 
plans  for  the  purpose  of  testing  the  validity  of  the  laws  of  the  country,  either 
judicially  or  othetwiae.  Every  law  of  Congress  may  be  tested  in. the  courts, 
but  it  is  not  made  the  duty  of  any  person  to  so  teat  the  lawa.  It  ia  not  specially 
therigbt  of  any  person  to  so  test  the  laws,  and  the  effort  ia  particularly  offensive  in 
the  Chief  Magistrate  of  the  country  to  attempt  by  any  process  to  annul,  set  aside  or 
defeat  the  laws  which  by  his  oath  he  is  bound  to  execute.  Nor  is  it  any  answer 
to  say,  as  ia  suggested  by  the  counsel  for  tbe  respondent,  that  "  there  never 
could  be  a  judicial  decision  that  a  law  ia  unconstitutional,  inasmuch  asit  is  only 
by  disregarding  a  law  ibat  any  question  can  be  raised  judicially  under  it." 
If  this  be  true,  it  is  no  misfortune.  But  the  opposite  theory,  that  it  is  the  duty 
or  the  right  of  the  Preaident  to  disregard  a  law  for  the  purpose  of  ascertaining 
judicially  whether  he  has  a  right  to  violate  a  law,  is  abhorrent  to  every  just  prin- 
ciple of  government,  and  dangerous  in  the  highest  degree  to  the  existence  of 
free  institutions. 

7  I  p— Vol.  ii 
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But  hie  alleged  purpose  to  tcBt  the  law  in  the  courts  is  Bhown  to  be  a  pretext 
merely.  Upon  hie  own  theory  of  his  rights,  lie  could  have  instituted  proceed- 
ipgB  by  information  in  the  nature  of  a  quo  warranto  agHinat  Mr.  Stantou  on  the 
13th  of  January,  1868,  More  than  tliree  months  have  passed,  and  he  has  done 
notliing  whatever.  When  by  Mr.  Stanton's  action  Lorenzo  Thomas  was  under 
■):reBt,  and  proceedings  were  instituted  which  might  have  tested  the  legality  of  the 
tenure-of- office  act,  Mr.  Cos,  the  PrcBidenl'a  special  counsel,  moved  to  have  the 
proceedings  dismissed,  although  Thomas  was  at  large  upon  his  own  Recogni- 
zance. Can  anybody  believe  that  it  was  Mr.  Johnson's  purpose  to  test  the  act 
in  the  courts  1  But  the  respondent's  insincerity,  hia  duplicity,  is  shown  by  the  . 
statement  which  he  made  to  General  •jherman  in  January  last.  Sherman  says, 
"I  asked  him  why  lawyers  couid  not  make  a  case,  and  not  bring  me,  or  an 
officer,  into  the  coutroveray  ?  Hia  answer  was,  '  that  it  was  found  impossible,  or 
a  case  could  not  be  made  up  ;'  '  but,'  said  he,  '  if  we  can  bring  the  case  to  the 
courta,  it  would  not  stand  half  an  hour.'  "  He  now  aays  bis  object  was  to  test 
the  case  in  the  courts.  To  Sherman  he  declares  that  a  case  could  not  be  made 
up,  but  if  one  could  be  made  up  the  law  would  not  stand  half  an  hour.  When 
«,,case  was  made  np  which  might  have  tested  the  law,  be  makea  baste  to  get  it 
dismissed.  Did  ever  audacity  and  duplicity  more  clearly  appear  in  tbe  excuses 
of  a  criminal  ? 

This  brief  argument  upon  the  question  of  intent  seems  to'  me  conclusive,  but  I 
shall  incidentally  refer  to  this  point  in  the  further  pvogreaa  of  my  remarks.  - 

The  House  of  Bepreeeniatives  does  not  demand  the  conviction  of  Andrew 
Johnson,  unless  he  is  guilty  in  the  manner  charged  in  the  articles  of  impeach- 
ment ;  nor  does  tbe  House  expect  the  managers  to  seek  a  conviction  except  upon 
the  law  and  the  facts  considered  with  judicial  impartiality.  But  I  am  obliged 
to  declare  that  I  have  no  capacity  to  understand  those  processes  of  the  human 
mind  by  which  this  tribunal,  or  any  member  of  this  tribunal,  can  doubt,  can 
entertain  a  reasonable  doubt,  that  Andrew  Johnson  is  guilty  of  high  miade- 
m^nors  in  office,  as  charged  in  each  of  the  firat  three  articlea  exhibited  agunat 
him  by  tbe  Honse  of  Eepreaentatives. 

We  have  charged  «nd  proved  that  Andrew  Johnson,  President  of  the  United 
States,  iasued  an  order  in  writing  for  tbe  removal  of  Edwin  M.  Stanton  from 
the  'office  of  Secretary  for  the  Department  of  War  while  the  Senate  of  the 
United  Slates  waa  in  session,  and  without  the  tidvtce  and  consent  of  the  Senate, 
in  violation  of  tbe  Constitution  of  tbe  United  States  and  of  his  oath  of  office, 
and  of  tbe  provisiona  of  an  act  passed  March  2,  1867,  entitled  ■'  An  act  regulat- 
ing the  tenure  of  certain  civil  offices,"  and  that  he  did  this  with  intent  so  to  do  ;  and 
thereupon,  we  demand  bis  conviction  under  the  first  of  the  articles  of  impeach- 
ment exhibited  against  him  by  the  House  of  Representatives. 

We  have  charged  and  proved  that  Andrew  Johnson,  President  of  the  United 
States,  violated  the  Constitution  and  his  oath  of  office,  in  issuing  an  order  for  the 
removal  of  Edwin  M.  Stanton  from  the  office  of  Secretary  for  the  Department 
of  War  during  the  session  of  the  Senate,  and  without  the  advice  and  consent 
of  the  Senate,  and  this  without  reference  to  the  tenure-of-office  act ;  and  there- 
upon we  demand  bis  conviction  under  tbe  firat  of  tbe  articlea  of  impeachment 
■  exhibited  against  him  by  the  House  of  Repreaentativ'es.  ' 

,  We  have  charged  and  proved  that  Andrew  Johnson,  President  of  the  United 
Statue,  did  issue  and  deliver  to  one  Lorenzo  Thomas  a  letter  of  authority  in 
writing  authorizing  and  empowering  said  Thomas  to  act  as  Secretary  of  War 
ad  interim,  there  being  no  vacancy  in  said  office,  and  this  while  the  Senate  of  the 
United  States  waa  in  session,  and  without  the  advice  and  consent  of  the  Senate, 
in  violation  of  the  Constitution  of  tbe  United  States,  of  his'  oath  of  office,  and 
of  the  provisions  of  au  act  entitled  "  An  act  regulating  the  tenure  of  certain 
civil  offices,"  and  all  this  with  the  intent  so  to  do ;  ^nd,  thereupon,  we  demand  his 
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conTic^on  uncJRr  the  second  of  the  articles  of  impeachment  exhibited  against 
him  by  the  House  of  Represeotatives. 

We  have  charged  and  proved  that  Andrew  Johnson,  President  of  the  United 
States,  in  the  appointment  of  Lorenzo  Thomas  to  the  office  of  Secretary  of 
War  ad  inlcrim,  acted  without'  authority  of  Jaw,  and  in  violation  of  the  Consti- 
tution and  of  his  oath  of  office  ;  and  this  without  reference  ot  the  tenure -of.  office 
act ;  and  thereupon  we  demand  his  convietioo  under  the  third  of  the  articles  of 
impeachment  exhibited  against  him  by  the  House  of  RepreBentatives. 

At  this  point  the  honorable  manager  yielded  for  an  adjournment. 

Mr.  CoNKLiNO.  I  move  that  the  Senate  sitting  for  this  trial  adjourn. 

The  Chief  Jeistice.  The  Senator  from  New  York  movra  that  the  Senate 
sitting  as  a  court  of  impeachment  adjourn  until  to-morrow  at  eleven  o'clock. 

The  motion  was  agreed  to  ;  and  the  Senate  sitting  for  the  trial  of  tbe 
impeachment  adjourned. 


Thursday,  April  22,  1868. 

The  Chief  Justice  of  the  United  States  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant -at- Arms, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Represent- 
atives and  the  connsel  for  the  respondent,  except  Mr.  Staufaery,  appeared  and  •'. 
took  the  seats  assigned  to  them  respectively. 

The  members  of  the  House  of  Representatives,  as  in  Committee  of  the 
Whole,  preceded  by  Mr.  E.  B.  Washburae,  chairman  of  that  committee,  and 
accorapainied  by  the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the 
seats  provided  for  them. 

The  Chief  Justice,  The  Secretary  will  read  the  minutes  of  yestwday'a 


The  journal  of  the  Senate  sitting  yesterday  for  the  trial  of  the  impeachment 
was  read. 

Mr.  Grimes,  Mr,  Chief  Justice,  I  ask  leave  to  offer  an  order  which  will  lie 
over  if  there  be  any  objection  made  to  it. 

The  Chfef  Justjce.  The   Secretary   will  read  tlie  order  proposed  by  the    . 
Senator  from  Iowa. 

The  chief  clerk  read  as  follows  : 

OrdeTed,  That  hereiiftet  the  hour  for  the  meeting  of  the  Senate,  silling  for  the  trial  of  th« 
impeachment  of  Andrew  Johnson,  President  of  the  United  State»,ahallbe  I2o'ulockmeridi*u 
of  each  day  eicept  Sunday. 

The  Chief  Justice.  Is  there  any  objection  to  the  present  consideration  of 
the  proposed  order  ? 

Mr.  Sumner.  I  object. 

The  Chief  Justice.  Objection  is  made,  and  it  will  lie  over.  Mr.  Manage!-  . 
Boutwell  will  please  proceed  with  hia  argument. 

Mr.  Manager  Boutwell,  Mr.  President,  Senators,  the  learned  counsel  for 
the  respondent  seems  to  have  involved  himself  ia  some  difficulty  concerning 
the  articles  which  he  terms  the,  conspiracy  articles,  being  articles  4,  5,  6,  and  7. 
The  allegations  contained  in  articles  4  and  6  are  laid  under  the  act  of  July  31, 
1861,  known  as  the  conspiracy  act.  The  remarks  of  tihe  learned  counsel  seem 
to  imply  that  articles  5  and  7  were  not  based  upon  any  taw  wliatever.  In  this 
he  greatly  errs.  An  examination  of  articles  4  and  5  shows  that  the  substantive  ■ 
allegation  is  the  same  in  each,  the  differences  being,  that  ai'ticle  4  charges  the 
conspiracy  with  intent;  by  intimidation  and  threats,  unlawfully  to  hinder  and  pre- 
vent Edwin  M.  Stanton  from  holding  the  office  of  Secretary  for  tlie  Department  ■ 
of  War.  The  persons  charged  are  the  respondent  and  Lorenzo  Thomas.  Audi, 
it  is  alleged  that  this  conspiracy  for  the  purpose  set  forth  was  in  violation  of  the 
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CoDBtitution  of  the  United  States,  and  of  the  provisions  of  an  net  entitled  "  An  act 
to  punish  certain  coaspiracieB,"  approved  July  31, 1861.  The  fifth  article  charges 
that  the  reepondent  did  unlawfully  conspire  with  one  Lorenzo  Thomas,  and  with 
other  persons,  to  prevent  the  execution  of  the  act  entitled  "  An  act  regulating  the 
tenure  of  certain  civil  offices,"  and  that  in  pursuance  of  that  conspiracy,  they  did 
unlawfully  attempt  to  prevent  Edwin  M.  Stanton  from  holding  the  office  of 
Secretary  for  the  Department  nf  War.  It  is  not  alleged  in  the  article  that  this 
conspiracy  is  against  any  particular  law,  but  it  ia  alleged  that  the  parties 
charged  did  nnlawfiilly  conspire.  It  is  very  well  known  that  conspiracies  are 
of  two  kinds.  Two  or  more  persons  may  conspire  to  do  a  lawful  anihy  wilaw' 
^ftd  means  j  or  two  or  more  persons  may  conspire  to  do  an  unlawfii}.  act  by  law- 
Jul  means.  By  the  common  law  of  England  such  conspiracies  have  always  heen 
indictable  and  punishable  as  misdemeanora.  The  State  of  Maryland  was  one 
of  the  original  13  States  of  the  Union,  and  the  common  law  of  England  has 
always  prevailed  in  that  State,  except  so  far  as  it  has  been  modified  by  statute. 
The  city  of  Waatiington,  was  originally  within  the  State  of  Maryland,  but 
it  was  ceded'  to  the  United  States  under  the  provisions  of  the  Constitution. 
By  a  statute  of  the  United  States,  passed  February  27,  1801,  (Statutes  at 
Large,  vol.  2,  p.  103.)  it  is  provided : 

That  tlie  laws  of  the  Slalo  of  Maryland,  sb  they  now  exl 
in  tliat  part  of  tlje  said  District  which  was  coded  by  that  8 
them  accepted  as  aforesaid. ' 

Sj  force  of  this  statute,  although  probably  the  law  would  have  been  the  same 
without  legislation,  the  Enghsb  commonlawof  crimes  prevaiisiu  the  city  of  Wash- 
ington. By  another  statute  entitled  "  An  act  for  the  punishment  of  crimes  in  the 
District  of  Columbia,"  (Statutes  at  Large,  vol.  4,  p.  450,)  approved  March  S, 
1831,  special  punishments  are  adixed  to  various  crimes  enumerated,  when  com- 
mitted in  the  District  of  Columbia.  But  conspiracy  is  not  one  of  the  crimes 
mentioned.     The  15th  section  of  that  act  provides  : 

That  every  other  feloaj,  misdemeanor,  or  offence,  rot  provided  for  by  this  act,  may.  and 
shall  be  punished  BS  heretofore,  eieept  thiLt  in  aW  i:ases  where  whipping  is  part  or  the  whole 
of  the  puDlshmeut,  except  iothe  cases  of  slaves,  the  court  shall  substhulc  therefor  imprison- 
ment  lit  the  couoty  jail,  fur  a  period  not  exceeding  six  months. 

And  the  16th  section  declares : 

That  all  detinitions  and  descriptions  of  crimes,  all  (iees,  forfeitures,  anil  incapaeitias,  the 
restitntiuii  of  property,  or  the  payment  of  the  value  thereof,  and  every  other  matter  not  pro- 
vided fur  in  this  act,  be  and  the  same  sliall  remain  as  heretofore. 

There  can  then  be  no  doubt  that,  under  tlie  English  common  law  of  crimes, 
sanctioned  and  continued  by  the  statutes  of  the  United  States  in  the  District  of 
Colnrabia,  the  6th  and  1th  articles  set  forth  offences  which  are  punishable  as 
migderaeanors  by  the  laws  of  the  District. 

Article  6  is  laid  under  the  statute  of  1861,  and  charges  that  the  respondent 
did  nulawfuliy  conspire  with  Lorenzo  Thomas,  by  force  to  seize,  take,  and 
possess  the  property  of  the  United  States  in  the  Department  of  War,  and  this 
with  intent  to  violate  and  disregard  the  act  entitled  "An  act  regulating  the 
tenure  of  certain  civil  offices."  The  words  used  in  the  conspiracy  act  of  1861' 
leave  room  for  argument  upon  the  pojnt  raised  by  the  learned  counsel  for  the 
respondent.  I  admit  that  the  District  of  Columbia  is  not  included  by  specific 
designation,  but  the  reasons  for  the  law  and  tlie  natural  interpretation  of  the 
language  justify  the  view  tbat  the  act  applies  to  the  District.  I  shall  refer  to 
a  single  authority  upon  the  point. 

The  internal  duties  act  of  August  2,  1813.  (Stat.,  vol.  3,  p.  82,)  subjects,  in 
express  terms,  the  "  several  Territories  of  the  United  States  and  the  District  of 
Columbia"  to  the  payment  of  the  taxes  imposed;  upon,  which  the  questiou 
arose  whether  Congress  has  power  to  impose  a  direct  tax  on  the  District  of  Col- 
umbia, in  view  of  the  fact  that  by  the  Constitution  it  is  provided  that  "  repte- 
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nentAtion  and  direct  taxes  sball  be  apportioned  among  the  several  States,  which 
may  be  included  within  the  Union,  according  to  their  respective  numbers." 

In  the  case  of  Loughborough  vs.  Blake,  the  Supreme  Court  of  the  United 
States  unanimously  decided,  in  a  brief  opinion  by  Chief  Justice  Marahall,  that 
although  the  language  of  the  Constitution  apparently  excepts  the  District  of 
Columbia  from  the  imposition  of  direct  taxes,  yet  the  reason  of  the  thing  requires 
ne  to  consider  the  Diatnct  as  being  comprehended,  in  this  respect,  within  the 
intention  of  the  Coiistitnlion.     (Lough,  p*.  Blake,  5  Wheaton,  p.  317.) 

The  reasoning  of  the  Supreme  Court  and  its  conclusion  in  this  case  were  sat- 
isfactory to  the  bar  and-  the  country,  and  no  person  has  deemed  it  worth  while 
to  raise  the  question  anew  under  the  direct  taK  act  of  August  5,  1861,  [Sts.  xii, 
296,]  which  also,  comprehends  the  Territories  and  the  District  of  Columbia. 

But  the  logical  rules  of  couatructiou  applicable  to  an  act  of  Congress  are  the 
6&iae  as  those  applicable  to  the  Constitution.  Au  act  of  Congress  and  the  Con- 
stitution are  both  laws — nothing  more,  nothing  less — except  that  the  latter  is  of 
superior  authority.  And  if,  in  the  construction  of  the  Constitution,  it  may  he 
satisfactorily  maintained  that  the  District  of  Columbia  is  U>  he  deemed,  because 
of  the  reason  of  things,  to  be  comprehended  by  a  provision  of  the  Constitution 
which  in  words,  and  in  their  superficial  construction,  excludes  it,  must  not  the 
same  rule  of  construction  produce  the  same  result  in  the  determination  of  the 
legal  intent  and  import  of  an  act  of  Congress,  when  an  obscurity  exists  in  the 
latter  and  for  the  same  cause? 

The  7th  article  is  laid  upon  the  common  law,  and  charges  substantially  the 
same  offences  as  those  charged  in  the  6th  article.  The  result  then  is,  that  the  5th 
and  7th  articies,  which  are  based  upon  the  common  law,  set  forth  substantially  the 
same  offences  which  are  set  forth  in  the  4th  and  6th  articles,  which  are  laid  upon 
the  statute  of  July  31, 1861 ;  'and  as  there  can  be  no  doubt  of  the  validity  of  the 
5th  and  7th  articles,  it  is  practically  immaterial  whether  the  suggestion  made  by 

■  the  counsel  for  the  respondent,  that  the  conspiracy  act  of  1861  does  not  include 
the  District  of  Columbia,  is  a  valid  suggestion  or  not.  Not  doubting  that  tbe 
Senate  nill  find  that  the  charge  of  conspiracy  is  sufficiently  laid  under  esiating 
laws  in  all  the  articles,  I  proceed  to  an  examination  of  the  evidence  by  which 
the  charge  is  supported. 

It  should  always  be  borne  in  mind  that  the  evidence  in  proof  of  conspiracy 
will  generally,  from  the  nature  of  the  crime,  be  circumstantial ;  and  this  case  in 
this  particular  is  no  exception  to  the  usual  experience  in  criminal  trials.  We 
find,  in  the  first  place,  if  the  allegations  in  the  first,  second,  and  third  articles 
have  been  estahhshed,  that  the  President  was  engaged  in  an  unlawful  act.  If 
we  find  Lorenzo  Thomas  or  any  other  person  co-operating  with  him  upon  an 
agreement  or  an  understanding,  or  an  assent  on  the  part  of  such  other  person 
to  the  prosecution  of  such  unlawful  underlaking,  an  actnal  conspiracy  is  proved. 
The  existence  of  the  conspiracy  being  established,  it  is  then  competent  to  intro- 
duce the  statements  and  acts  of  the  parties  to  the  conspiracy,  made  and  done  while 
the  conspiracy  was  pending,  and  in  furtherance  of  the  design  ;  and  it  is  upon  this 
ground  thait  testimony  has  been  offered  and  received  of  the  declarations  made 
by  Lorenzo  Thomas,  one  of  the  parties  to  the  conspiracy,  subsequent  to  the  18th 
of  January,  1868,  or  perhaps  to  the  13th  of  January,  1868 — the  day  on  which 
he  was  restored  to  the  office  of  Adjutant  General  of  the  army  of  the  United 
States  by  the  action  of  the  President,  and  which  appears  to  have  been  an  initial 
proceeding  on  his  part  for  the  purpose  of  accomplishing  his  unlawful  design — 
the  removal  of  Mr.  Stanton  from  the  office  of  Secretary  for  the  Department  of 
War.    The  evidence  of  agreement  between  the  respondent  and  Thomas  is  found 

■  in  the  order  of  the  21st  of  February,  1868,  appointing  Thomas,  and  in  the  con- 
veraatiop  which  occurred  at  the  time  the  order  was  placed  in  Thomas's  hands. 
The  counsel  for  the  respondent  at  this  point  was  involved  in  a  very  serious  diffi- 
culty.   If  he  ha.d  admitted  (whict  he  took  care  not  to  do)  that  the  order  was 
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purely  a  military  one,  he  foresaw  that  tlie  respondent  would  be  involred  in  the 
crime  of  having  issued  a  military  order  which  did  not  pass  throngli.the  Gen- 
eral of  the  army,  and  thus  would  be  liable  to  impeachment  and  removal  from 
office  for  violating  the  law  of  the  2d  of  March,  1867,  entitled  "An  act  making 
appropriations  for  the  support  of  the  army  for  the  fiscal  year  ending  June  30, 
1868,  and  for  other  purpoBee."  If  he  had  declared  that  it  wbb  not  a  military 
order,  then  the  transaction  confeagedty  was  in  the  nature  of  an  agreement 
between  the  President  and  Lorenzo  Thomas ;  and  if  the  act  contemplated  by 
th&t  agreement  was  an  unlawful  act,  or  if  the.  act  were  lawful,  and  the  means 
employed  for  accomplishing  it  were  unlawful,  then  clearly  the  charge  of  con- 
spiracy would  he  maintained.  Hence  he  was  careful  to  say,  in  denying  that  the 
order  waa  a  military  order,  that  it  neverlhcleBS  "  invoked  that  spirit  of  military 
obedience  which  constitu'ea  the  strength  of  the  aervice."  And  further,  he  aays 
of  Thomas,  that,  aa  a  faithful  Adjutant  General  of  the  army  of  the  United  States', 
interested  peraonally,  professionally,  and  patriotically  to  have  the  office  of  Sec- 
retary of  tbe  Department  of  War  performed  in  a  temporary  vacancy,  was  it  not 
his  duty  to  accept  the  appointment  unless  he  knew  that  it  waa  unlawful  to 
accept  it  'i  The  admissions  and  atatementa  of  tie  learned  counsel  are  to  the 
effect,  on  tbe  whole,  that  the  order  was  not  a  military  order,  nor  do  we  claim  that 
it  was  a  military  order,  but  it  waa  a  letter  addressed  to  General  Thomas,  which 
he  could  have  declined  altogether,  without  subjecting  himself  to  any  punish- 
ment by  a  military  tribunal.  This  is  the  crucial  test  of  the  character  of  the 
paper  which  he  received,  and  on  which  he  proceeded  to  act.  Ignorance  of  the 
law,  according  to  the  old  maxim,  excuses  no  man ;  and  whether  General  Thomas, 
at  the  first  interview  be  had  with  the  President  on  the  18th  of  January,  1868, 
or  at  his  inter  view,  with  him  on  the  day  when  he  received  the  letter  of  appoint- 
ment, knew  ihat  tbe  President  Was  then  engaged  in  an  unlawful  act,  is  not 
materia]  to  tbia  inquiry.  The  President  knew  that  hia  purpose  was  an  unlawful 
one,  and  he  then  and  there  induced  General  Thomas  to  co-operate  with  him  in  tbe 
prosecution  of  the  unlawful  design.  If  General  Thomas  was  ignorant  of  tbe  ille- 
gal nature  of  the  transaction,  that  fact  furnishes  no  legal  defence  for  him,  even 
though  morally  it  might  be  an  excuse  for  bis  conduct.  But  certainly  tbe  Preai- 
dent,  who  did  know  tbe  illegal  nature  of  tbe  proceeding,  cannot  excuse  himself 
by  aaserting  that  his  co- conspirator  was  at  thetime  ignorant  of  the  illegal  nature 
of  the  busiueaa  in  which  they  were  engaged. 

It  being  proved  that  the  respondent  was  engaged  in  an  unlawful  under- 
taking in  hia  attempt  to  remove  Mr,  Stanton  from  the  office  of  Secretary  for 
the  Department  of  War,  that  by  an  agreement  or  understanding  between  Gen- 
eral Thomas  and  himself  they  were  to  co-operate  in  carrying  this  purpose  into 
execution,  and  it  being  proved,  aleo,  that  the  purpose  itself  was  unlawful,  all  tbe 
elements  of  a  conspiracy  are  fully  established  ;  and  il  only  remains  to  esamine  tbe 
testimony  in  order  that  the  nature  of  the  conapiraey  may  more  clearly  appear, 
and  the  means  by  which  the  purpose  was  to  be  accomplished  may  be  more  fully 
understood. 

Tbe  statement  of  the  President  in  his  message  to  the  Senate  under  date  of  12th 
sf  December,  1867,  discloses  the  deptb  of  hia  feeling  and  the  intensity  of  his  pur- 
pose in  regard  to  the  removal  of  Mr.  Stanton.  In  that  message  he  speaks  of  the 
bill  regulating  tbe  tenure  of  certain  civil  offices  at  the  time  it  waa  before  him  for 
consideration.  He  says  :  "  The  bill  had  not  then  become  a  law  ;  the  limitation 
npon  the  power  of  removal  was  not  yet  imposed,  and  there  was  yet  time  to  make 
any  changes.  If  any  one  of  those  gentlemen  (meaning  theraembers  of  hia  cabinet) 
bad  then  said  to  me  that  he  would  avail  himself  of  tbe  provisions  of  that  bill  in 
case  it  became  a  law,  I  should  not  have  hesitated  a  moment  as  to  bis  removal." 

When,  in  the  summer  of  1867,  the  respondent  became  satisfied  that  Mr.Stanton 
not  only  did  not  enter  into  tbe  President's  schemes,  but  was  opposed  to  then,  and  he 
determined  npon  his  suspension  aad  final  removal  from  the  office  of  tJeGretary  ifor 
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the  Department  of  War,  he  knew  well  that  the  confidence  of  the  people  iu  Mr. 
Stanton  was  very  gi'eat,  and  that  they  would  not  accept  his  removal  and  ah 
appointment  to  that  important  place  of  any  person  of  doulDtful  position,  or  whose 
quftlificationa  were  not  known  to  the  country.  Hence  he  sought,  through  the  siie- 
penaionof  Mr.  Stantonand  the  appointment  of  General  Grant  aa  Secretary  of  War 
ad  mterim.  to  satisfy  the  country  for  the  moment,  but  with  the  design  to  prepare 
the  way  thereby  for  the  introduction  into  the  War  Department  of  one  of  his  own 
creatures.  At  that  time  it  was  supposed  that  the  suspension  of  Mr.  Stanton  and  the 
appointment  of  General  Grant  were  made  under  and  by  virtue  of  the  act  regulating 
the  tenure  of  certain  civil  offices;  and  although  theconduct  of  the  President  during 
a  period  of  nearly  sis  months  in  reference  to  that  office  was  in  conformity  to  the  prO: 
.  visions  of  that  act,  it  was  finally  declared  by  him  that  what  he  had  done  had  been 
done  in  conformity  to  the  general  power  which  he  claims,  under  the  Constitn- 
tion,  and  that  he  did  not  in  any  way  recognize  the  act  as  constitutional  or  binding 
liponhim.  Hia  message  to  the  Senate  of  the  12th  of  December  was  framed  appar- 
ently in  obedience  to  the  (enure-of-ofSceact.  He  charged  Mr.  Stanton  with  miscon- 
duct in  office,  which,  by  that  act,  had  been  madea  ground  for  thesuspension  of  a  civil 
officer;  he  foriiished  i-easons  and  evidence  of  miaconduct  which,  as  he  alleged,  had 
been  satisfaetory  lo  him,  and  he  furnished  such  reasons  and  evidence  within 
twentydaya  after  the  meeting  of  the  Senate  nest  following  the  day  of  suspension. 

AH  this  was  in  conformity  to  the  statute  of  March  2,  1867.  The  Senate  pro- 
ceeded to  consider  the  evidence  and  reasons  furniahed  by  the  President,  and  in 
conformity  to  that  act  passed  a  resolution,  adopted  on  the  13th  of  January,  1868, 
declaring  that  the  reasons  were  unsatisfactory  to  the  Senate,  and  that  Mr.-  Stanton 
was  restored  to  the  office  of  Secretary  for  the  Department  of  Wai-.  Up  to  that 
time  there  had  been  no  official  atateraent  or  declaration  by  the  President  that  he 
had  not  acted  under  the  temire- of- office  act ;  but  he  now  asanmed  that  that  act 
had  no  binding  force,  and  that  Mr.  Stanton  was  not  lawfully  restored  to  the  office 
of  Secretary  for  the  Department  of  War. 

Upon  the  adoption  of  the  resolution  by  the  Senate,  General  Grant  at  once  sur- 
rendered the  office  to  Mr.  Stanton.  Thia  act  upon  his  part  filled  the  President 
with  indignation  both  towards  General  Grant  and  Mr.  Stanton,  and  from  that 
day  he  seems  to  have  been  under  the  influence  of  a  settled  and  criminal  purpose 
to  destroy  General  Grant  and  to  secure  the  removal  of  Mr.  Staai.on.  During 
the  month  following  the  restoration  of  Mr.  Stanton  the  President  attempted  to 
carry  out  his  purpoee  by  various  and  tortuous  methods.  First,  he  endeavored 
to  secure  the  support  of  General  Sherman.  On  two  occasions,  ae  is  testified 
by  General  Sherman,  on  the  27th  and  31st  of  January,  he  tendered  bim  the 
position  of  Secretary  of  War  ad  interim.  It  occurred  very  naturally  to 
General  Sherman  to  inquire  of  the  Freaidenl  whether  Mr.  Stanton  would 
retire  voluntarily  from  the  office;  apd  also  to  ask  the  President  what  he 
was  to  do,  and  whether  he  would  resort  to  force  if  Mr.  Stanton  would  not 
yield.  The  President  answered,  "Oh,  he  will  make  no  objection;  you  pre- 
sent the  order  and  he  will  retire."  Upon  a  doubt  being  expreaaed  by  Gen- 
eral Sherman,  the  President  remarked,  "  I  know  him  better  than  you  do;  he 
is  cowardly."  The  President  knew  Mr.  Stanton  too  well  to  entertain  any 
such  opinion  of  his  courage  as  he  gave  in  hia  answer  to  General  Sherman  ;  the 
Becret  of  the  proceeding,  undoubtedly,  was  this  :  He  desired  in  the  first  place 
to  induce  General  Sherman  to  accept  the  office  of  Secretary  of  War  ad  interim 
upon  the  assurance  on  hia  part  that  Mr.  Stantoii  would  retire  willingly  from  his 
position,  trusting  that  when  General  Sherman  was  appointed  to  and  bad  accepted 
the  place  of  Secretary  of  War  ad  interim,  he  could  be  induced,  either  upon  the 
suggestion  of  the  President  oir  under  the  influence  of  a  natural  disinclination  on 
his  part  to  fell  in  the  accomplishment  of  anything  which  he  had  undertaken,  to 
seize  the  War  Department  by  force.  The  President  very  well  knew  that  if 
General  Sherman  accepted  the  office  of  Secretary  of  War  ad  interim  he  would 
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be  ready  at  the  eailkst  moment  to  relinqiiisli  it  iato  the  hatida  of  tlie  President, 
■nd  thus  be  hoped  through  the  agencj  of  General  Sherman  to  secure  the  pos- 
ssBsion  of  the  Department  for  one  of  bia  favorittB. 

During  the  period  from  the  IStb  day  of  January  to  tlie  2l8t  of  February  he 
'  made  an  attempt  to  enlist  General  George  H.  Thomas  in  the  same  unlawful 
undertaking.  Here,  ako,  he  wae  disappointed.  ThuB  it  is  seen  that  from 
August  last,  the  time  when  he  entered  systematically  upon  his  purpose  to  remove 
Mr.  iStantonfrom  the of&ceof_ Secretary  for  the  Department  of  War,  be  has  attempt- 
ed to  secure  the  purpose  he  had  in  view  tbroagh  the  personal  influence  and  services 
oftbe  three  principal  officers  of  the  army ;  and  that  lie  has  met  with  disappointment 
in  each  case.  Under  these  circumstances  nothing  remained  for  the  respondent 
"bnt  to  seize  the  ofSce  by  an  open,  wilful,  defiant  violation  of  law ;  and  as  it  was 
necessary  for  the  accomplishment  of  hfe  purpose  that  be  should  obtain  the  sup- 
port of  some  one.  and  as  his  experience  had  satisfied  him  that  no  person  of  capa-  ' 
city,  or  respectability,  or  patriotism  would  unite  with  him  in  his  unlawful 
enterpiise,  he  sought  the  assistance  and  aid  of  Lorenzo  Thomas.  This  man,  as 
you  have  seen  him,  is  an  old  man,  a  broken  man,  a  vain  man,  a  weak  man, 
■  utterly  incapable  of  performing  any  important  public  service  in  a  manner  credit- 
able to  the  country ;  but  possessing,  nevertheless,  all  the  qualities  and  cbarac- 
^ristics  of  a  subservient  instrument  and  tool  of  an  ambitious,  unscrupulous 
man.  He  readily  accepted  the  place  which  the  President  offered  him,  and 
there  is  no  doubt  that  the  declarations  which  he  made  to  Wilkeson,  Burleigh 
and  Karsner,  were  made  when  be  entertained  the  purpose  of  executing  them, 
and  made  also  in  the  belief  that  they  were  entirely  justified  by  the  orders  which 
he  had  received  from  the  President,  and  that  the  execution  of  his  ■  purpose  to 
seize  the  War  Department  by  force  would  be  acceptable  to  the  President.  That 
he  threatened  to  ase  force  there  is  no  doubt  from  the  testimony,  for  he  has  him- 
self confessed  substantially  the  tnjtb  of  the  statements  made  by  all  the  witnesses 
for  ihe  prosecution  who  have  testified  to  that  fact. 

These  statements  were  made  by  Thomas  on  and  after  the  21st  of  February, 
when  he  received  his  letter  of  autbority,  in  writing,  to  lake  possession  of  the 
War  Department.  The  agreement  between  the  President  and  Thomas  was 
consummated  on  that  day.  WttK  one  mind  they  were  then,  and  on  subsequent 
days,  engaged  and  up  to  the  present  time  they  are  engaged  in  the  atjempt  to  get  \ 
posaesaion  of  the  War  Department.  Mr.  Stanton,  as  the  Senate  by  its  resolution 
baa  declared,  being  the  lawful  Secretary  of  War,  thia  proceeding  on  their  part  was 
an  unlawful  proceeding.  It  hadin  viewan  unlawful  purpose  ;  it  was  therefore  in 
contemplation  of  the  law  a  conspiracy,  and  the  President  is  consequently  bound  by 
the  declarations  made  by  Thomas  in  regard  to  taking  posseaaiou  of  th^  War 
Department  by  force.  Thomas  admits  that  on  the  night  of  the  2lat  it  waa  big 
purpose  to  use  force ;  hut  on  the  morning  of  the  22d  his  mind  had  undergone 
a  change  and  he  then  resolved  not  to  use  force.  We  do  not  know  precisely  the 
hour  when  his  mind  underwent  this  change,  but  the  evidence  discloses  that 
upon  bis  return  from  the  supreme  court  of  the  District,  where  he  had  been 
aiTaigned  upon  a  complaint  made  by  Mr.  Stanton,  which,  according  to  the  tes- 
timony, was  IS  o'clock,  or  thereabouts,  he  had  an  interview  witli  the  President ; 
and  it  is  also  in  evidence  that  at  or  about  the  aame  time  the  President  had  an 
interview  with  General  Emory,  from  whom  be  learned  that  that  officer  wouki 
not  obey  a  command  of  the  President  unless  it  passed  through  General  Grant, 
as  required  by  law. 

The  President  understood  perfectly  well  that  he  could  neither  obtain  force 
from  General  Grant  nor  transmit  an  order  through  General  Grant  for  the 
accomplishment  of  a  purpose  .manifestly  unlawful ;  and  inasmuch  as  General 
£mory  had  indicated  to  him,,  in  the  most  distinct  and  emphatic  manner,  bis 
opinion  that  the  law  requiring  alt  orders  to  pass  through  the  headquarters  of  the 
General  commanding  was  constitutional,  indicating  also  his  purpose  to  obey  the 
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law,  it  was  apparent  tiat  at  that  moment  the  President  could  have  had  no  hope 
of  obtaining  poBsesaion  of  the  Department  of  War  by  force.  It  is  A  singuhr 
coincidence  in  the  history  of  thie  case  that  at  or  about  the  same  time  Geneva! 
Thomas  had  an  interview  with  the  President  and  came  to  the  conclusioa  that  it 
would  not  be  wise  to  reaort  to  force. 

The  President  has  sought  to  show  his  good  intention  by  the  fact  that,  on  the  ■ 
22d  or  the  24th  of  February,  he  nominated  Hon.  Thomas  Ewing,  sen.,  as  Secre-  - 
tary  for  the  Department  of  "War.  Mr,  Ewing  is  not  an  unknown  man.  He  has 
been  a  member  of  the  Senate  and  the  head  of  the  Treasury  Department.  His  abili;  , 
ties  are  undoubted,  but  at  the  time  of  his  nomination  he  was'  in  the  aeventy-nintb 
year  of  his  age,  and  there  was  no  probability  that  he  would  hold  the  office  a  moment  ■ 
longer  than  his  sense  of  public  duty  required.  It  was  the  old  game  of  the  Presi- 
dent— the  office  in  the  hands  of  his  own  tool  or  in  the  hands  of  a  man  who  would 
gladly  vacate  it  al  any  moment.  This  was  the  necessity  of  his  position,  and 
throws  light  upon  that  part  of  his  crime  which  is  set  forth  in  the  eleventh  article. 

For,  in  fact,  his  crime  is  one — the  subversion  of  the  government.  From  the 
nature  of  the  case  we  are  compelled  to  deal  with  minor  acts  of  criminality  by 
which  he  hoped  to  consummate  this  greatest  of  crimes. 

In  obedience  to  this  necessity  he  appointed  Grant,  hoping  to  nse  him  and  his 
influence  with  the  army,  and  tailing  in  this,  to  get  possession  of  the  place  and 
fill  it  with  one  of  his  own  satellites.  Foiled  and  disappointed  in  this  scheme, 
he  sought  to  use,  first.  General  Sherman,  then  General  George  H.  Thomas,  then 
Hon.  Thomas  Ewing,  sen.,  knowing  that  neither  of  these  gentlemen  would 
retain  the  oiBce  for  any  length  of  time.  There  were  men  in  the  country  who 
would  have  accepted  the  office  and  continued  in  it,  and  obeyed  the  Constitution 
and  the  laws.  Has  he  named  any  such  person ;  has  he  su^ested  any  such 
person  ?  His  appointments  and  suggestions  of  appointments  have  been  of  two 
aorta — honorable  men,  who  would  not  coutinoe  in  the  office,  oi  dishonorable, 
worthless  men,  who  were  not  fit  to  hold  the  ofSce. 

The  name  of  General  Oox,  of  Ohio,  was  mentioned  in  the  public  journals  ; 
it  was  mentioned,  probably,  to  the  President.  Did  it  meet  with  favor?  Did 
he  send  his  name  to  the  Senate?     No. 

General  Cox  if  he  had  accepted  the  office  at  all,  would  have  done  so  with  the 
expectation  of  holding  it  till  March,  1869,  and  with  the  purpose  of  executing 
the  duties  of  the  trust  according  to  the  taws  and  the  Constitution.  These  were 
purposes  wholly  inconsistent  with  the  President's  schemes  of  usurpation.  But 
is  it  to  be  presumed  or  imagined  that  when  the  President  issued  his  order  for 
the  removal  of  Mr.  Stanton,  and  his  letter  of  anthoiity  to  Lorenzo  Thomas,  on  the 
2l8t  bf' February,  he  had  any  purpose  of  appointing  Mr.  Ewing  Secretary  of 
"War  ?  Certainly  not.  On  the  afternoon  of  the  aist  he  informs  his  cabinet  that 
Stanton  is  removed,  and  that  Thomas  has  possession  of  the  office.  He  then  ao 
believed.  Thomas  had  deceived  or  misled  him.  On  the  U2A  instant  he  bad 
discovered  that  Stanton  held  on  to  the  place,  and  that  Emory  could  not  be  relied 
upon  for  force. 

What  was  now  his  necessity  ?  Simply  a  resort  to  his  old  policy.  He  aaw 
that  it  was  necessary  to  avoid  impeachment  if  possible,  and  also  to  obtain  the 
sanction  of  the  Senate  to  a  nomination  which  would  work  the  removal  of  Mr. 
Stanton,  and  thua  he  would  triumph  over  his  enemies  and  obtain  condonation 
for  his  crimes  of  the  21st  of  February.  A  well-laid  scheme,  but  destined  to  fail 
and  to  furnish  evidence  of  his  own  guilty  purposes.  With  the  office  in  the 
possession  of  Mr.  Ewing,  he  foresaw  that  for  the  prosecution  of'  his  own  plans 
the  place  would  always  be  vacant. 

I'hus  has  this  artful  man  pursued  the  great  purpose  of  his  life. 
the  other  circumstances.     On  the  1st  of  September  last  General  Emory  ( 
appointed  to  the  command  of  tlie  department  of  Washington.     He  has  eahib- 
itM  such  Sterling  honesty  and  vigorous  patriotism  in  these  recent  trouWeB,  aoA 
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dnriD|;  thevxr,  tTist  be  can  bear  a  reference  to  bis  previous  liistorj'.     He  wse 
born  in  Maryland,  and  in  the  early  part  of  the  war  the  public  mintl  of  the  North 

3nestioned  his  fidelity  to  ibe  Union.  His  great  services  and  nntarniehed  record 
uring  the  war  are  a  complete  defence  against  all  suspicion,  but  is  it  too  much 
to  believe  that  Mr.  Johnson  entertained  the  hope  that  General  Emory  might 
be  made  an  instrument  of  bie  ambition  1  Nobly  hsiB  General  Emtoy  undeceived 
the  President  and  gained  additional  renown  in  the  country.  In  General  Lorenzo 
Thomas  the  President  was  not  deceived.  His  complicity  in  recent  unlawful 
proceedings  justifies  the  suspicions  entertained  by  the  country  in  1861  and  1862 
touching  bis  loyalty.  Thomas  and  the  President  are  in  accord.  In  case  of  the 
acquittal  of  the. President,  tbey  are  to  issue  an  order  to  General  Grant  putting 
Thomas  in  possossion  of  the  reports  of  the  army  to  the  War  Department. 

Is  there  not  in  all  this  evidence  of  the  President's  criminal  inteotion?  Is 
not  his  whole  course  marked  by  duplicity,  deception,  and  fraud  ?  "All  things 
are  construed  against  the  wrong-doer,"  is  the  wise  and  just  maxim  of  the  law. 
Has  he  not  trifled  with  and  deceived  the  Senate  ?  Has  he  not  attempted  to 
accomplish  an  unlawful^  purpose  by  disingenuous,  tortuous,  criminal  means  t 
Hie  criminal  intent  is  in'  his  wilful  violation  of  thejaw,  and  his  criminal  intent 
ie  moreover  abundantly  proved  by  all  the  circumstances  attending  the  violation 
of  the  law. 

His  final  resort  for  safety  was  to  the  Senate,  praying  for  the  confirmation  of 
Mr.  Ewing.  On  the  Slstof  February  he  hoped  that  Stanton  would  yield  wil- 
lingly, or  that  Emory  could  be  used  to  remove  hini.  On  the  82d  he  knew  that 
Stanton  was  determined  to  remain,  that  Emory  would  not  furnish  assistance, 
that  it  was  useless  to  appeal  to  Grant.  He  returns  to  his  old  plan  of  filling 
the  War  Office  by  the  appointment  of  a  man  who  would  yield  the  place  at  any 
moment ;  and  now  he  asks  you  to  accept  an  act^s  hts  justification  which  act  was 
the  last  report  of  a  criminal  attempting  to  escape  the  judgment  due  to  his  crimes. 
Upon  this  view  of  the  law  and  the  facts,  we  demand  a  conviction  of  the  respond- 
ent upon  articles  four,  five,  six  and  seven  exhibited  against  bim  by  the  House 
«f  Representatives. 

The  evidence  introduced  tending  to  show  a  conspiracy  between  Johnson  and 
Thomftfl  to  get  possession  of  the  War  Department  tends  also,  connected  with 
other  facts,  to  show  the  purpose  of  the  President  to  obtain  possession  of  the 
Treasury  Department.  Bearing  in  mind  his  claiOi  that  he  can  suspend  or 
remove  from  office,  without  the  advice  and  consent  of  the  Senate,  any  civil 
officer,  and  bearing  in  mind  also  that  the  present  Secretary  of  the  Treasury 
supports  this  claim,  and  every  obstacle  to  the  possession  of  the  Treasury  Depart- 
ment is  removed.  If  the  Secretary  should  decline  to  co-opetate,  it  would 
only  be  necessary  for  the  President  to  remove  him  from  office  and  place  the 
Treasury  Department  in  the  hands  of  one  of  his  own  creatures. 

Upon  the  appointment  of  Tliomas  as  Secretary  of  War  ad  interim  the  Presi- 
dent caused  notice  to  be  given  thereof  to  the  Secretary  of  the  Treasury,  accom- 
panied with  the  direction,  under  the  President's  own  hand,  to  that  officer  to  govern 
biineelf  accordingly.  It  is  also  proved  that  on  the  22d  day  of  December  Mr. 
Johnson  appointed  Mr.  Cooper,  who  had  been  his  private  secretaiy  and  intimate 
frigid.  Assistant  Secretary  of  the  Treasury. 

The  evidence  fully  sustains  the  statements  made  in  the  opening  argument  of 
Kbuiger  Butler,  in  support  of  article  nine.  Ti>e  tacts  in  regard  to  General 
Eajory's  interview  with  the  President  were  then  well  known  to  the  managers, 
moA.  th«  wgum^nt  and  view  presented  in  the  opening  contain  all  that  is  neces- 
Miy  to  be  said  iipou  that  article. 

"TbG  learned  cotmsel  who  (niened  the  case  for  the  President  seems  not  to  have 
cunprdieiided  the  nature  of  the  ofienct)  set  fortluin  the  10th  article.  His 
remarks  upon  that  article  proceeded  upon  the  idea  that  the  House  of  Represen- 
lativea  UTAigo  the  President  lor  slandering  or  libelling  the  Congreee  of  the 
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United  States.  No  ench  oiFence  is  charged ;  nor  ia  it  claimed  hy  the  maa- 
Bgers  that  it  would  bfi  possible  for  Mr.  Johnson,  or  any  other  person,  to 
libel  or  slander  the  government.  It  is  for  no  purpose  of  protection  or  indemnity 
or  punishment  that  we  arraign  Mr.  Johnson  for  words  spoken  in  Washington, 
Cleveland,  and  8t.  Lonis.  Wo  do  not  arraign  him  for  the  words  spoken;  but.  . 
the  charge  in  aubatanca  is,  that  a  man  who  could  utter  thi)  words,  which,  ae  ia 
proved,  were  uttered  by  him.  is  unfit  for  the  office  he  holds.  We  claim  that  the 
common  law  of  crimes,  as  underetood  and  enforced  by  Parliament  in  cases  of 
impeachment,  is  in  substance  this :  that  no  person  in  ofSce  xhaii  do  any  act  con- 
trary to  the  good  morals  of  the  office;  and  that,  when  any  officer  is  guilty  of 
aa  act  contrary  to  the  good  morals  of  the  office  which  he  holds,  that  act  is  a 
'misdemeanor  for  the  purpose  of  impeachment  and  removal  from  office. 

Judge  Chase  was  impeached,  and  escaped  conviction  hy  four  votes  only,  for 
words  epoken  from  the  bench  of  the  circuit  court  salting  in  Baltimore; 
words  which  are  decorous  and  reputable  when  compared  with  the  utterances  of 
Mr.  Johnson.  Judge  Humphreys  was  convicted  and  removed  from  office  for 
words  spoken,  treasonable  in  cbaracter,  but  not  as  much  calculated  to  weaken  and 
bring  the  government  of  the  United  States  into  contempt  as  were  the  words 
.uttered  hy  Mr.  Johnson  in  his  speech  of  the  18th  of  August,  1866.  Judge 
Humphreys  was  convicted  hy  the  unanimous  vote  of  the  senators,  nineteen  of 
whom  now  sit  on  this  trial.  If  a  magistfate  can  ever  be  gnilty,  for  words  spoken, 
of  an  impeachable  misdemeanor,  there  can  be  no  doubt  that  Mr,  Jobnson  is  so 
guilty. 

I  ask  you  to  consider  in  comparison,  or  in  contrast,  the  nature  of  the  language 
used  by  Chase,  Humphreys,  and  Johnson,  as  set  forth  in  the  articles  of  impeach- 
ment preferred  in  the  several  cases. 

The  eighth  article  in  the  case  of  Chase  is  in  these  words  : 


wherPas  mutual  respect  and  confidenee  between  the  gavernjiont  of  th 
and  those  of  tbe  individual  States,  and  between  tbe  people  Bud  those  guTemim 
ively.  ara  highly  conducive  to  that  public  hanuoay  ivithnut  which  there  eaa  be  no  public 
bappinesB,  yet  the  aaiil  Samuel  Chase,  disregardii^i;  the  duties  and  dimity  of  hie  judicial 
character,  did,  at  the  circuit  court  for  the  district  of  Matjland,  held  at  Baltimore  tu  the 
month  of  Hay,  1B0J.  pervert  his  offiuiat  right  and  daty  Co  address  the  erand  jury  then  and 
there  assembled,  on  the  matters  coming  within  the  province  uf  tbe  said  jury,  for  Uie  purpose 
.  of  delivering  to  the  said  grand  jury  an  intemperate  and  inflammatory  pohticai  baraague,  with 
intent  to  eicite  the  fears  and  resentment  of  the  said  grand  jury,  and  of  the  good  people  of 
Maryland  gainst  their  State  government  and  constitution,  a  conduct  li^hly  censuiable  In 
any,  but  peculiarly  indecent  and  unbecoming  in  a  judge  of  tbe  Supreme  Court  of  the  United 
States:  and,  moreover,  that  the  said  Samuel  CliB«e,  then  and  there,  under  pretence  of  exercising 
bis  judicial  right  to  address  tbe  said  grand  jury  as  aforesaid,  did,  in  a  manner  highly  unwar- 
rantable, endeavor  to  excite  the  odium  of  the  said  grand  jury,  and  of  the  good  people  of  Manr- 
land,  Bgainit  the  government  of  the  United  States,  by  delivering  opinions  which,  even  if  the 
indiciary  were  competent  to  their  expression,  on  a  suitable  occasion  and  in  a  proper  manner, 
were,  at  that  time,  and  as  delivered  by  him,  highly  indecent,  extra-judicial,,  and  tending  to 
prostitute  the  high  judicial  character  with  which  he  was  invested  lo  the  low  purpose  of  in 
electioneeriug  partisan. 

The  first  article  against  Humphreys  was  as  follows : 

That,  regardless  of  his  duties  as  a  citizen  of  the  United  States,  and  unmindful  of  the  duties 
of  his  said  office,  and  in  violatJeu  of  the  sacred  obligation  oF  bis  ofScial  oath,  "to  administer 
justice  wiihout  respect  to  persons,"  "  and  faithfully  and  inipartially  discharge  all  the  4nties 
incumbent  upon  him  as  judge  of  the  district  court  of  the  tJnited  States  for  the  several  dis- ' 
triers  of  the  State  of  Tennessee,  agreeable  to  tbe  ConsUtution  and  laws  of  the  United  Stales," 
the  said  West  H.  Hamphreys,  on  the  a9th  day  of  December,  &.  D.  IS60,  iu  thecityof  Kash- 
ville,  in  said  State,  the  s^d  West  H.  Humphreys  then  being  a  citizen  of  the  United  Slates, 
and  owiug  allegiance  thereto,  and  then  and  diere  being  judge  of  the  disWct  conrt  of  thb 
United  States  for  tbe  Eeveral  (listrkts  of  said  State,  at  a  public  raeoling  on  the  day  and  jeat 
last  aforesaid,  held  in  said  city  of  Sasliville,  and  in  the  hearing  of  divers  pelstinB  then  and  tnere 
present,  did  endeavor  by  public  speech  to  incite  revolt  and  rebellion  witliin  said  Stale  against 
the  Constitution  and  government  of  the  United  Stales,  and  aid  then  and  there  pntlioly 
declare  that  it  waa  the  right  of  tbe  people  of  said  State,  by  an  ordinance  of  secession,  to 
absolve  themselves  from  alt  allegiance  to  the  government  of  the  United  States,  the  Constito- 
tios  and  laws  thereof.  > 
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The  offence  with  which  HumphreyB  ia  charged  in  this  article  was  committed 
on  the  29th  day  of  Decemher,  1860,  before  the  fall  of  Sumter,  and  when  only 
one  State  had  passed  an  ordinance' of  tteceesion.  Th«i  declaralion  waa  merely 
a  declaration  in  a  [mblic  speech  that  the  State  of  Tennessee  had  the  right  to 
■secede  from  the  Union. 

The  President,  in  his  speech  of  the  ISth  of  August,  1866,  at  Washington, 
Bays : 

We  iave  wilneescd  in  one  de[)artment  of  thp  eorernment  every  effort,  as  it  were,  lo  pre- 
Tent  tbe  reatoration  of  peace,  hannonj,  and  union  ;  we  hnve  seen,  as  it  were,  ban$;<ng  npon 
the  verge  of  the  government,  as  it  were,  a  body  c&lling  or  aesumiug  to  be  ttie  Congress  of 
the  United  States,  wheii  it  was  but  a  Congress  of  a  pai'tof  the  States  ;  we  have  seen  Congress 
assuming  to  \pe  for  the  Union  when  every  etep  they  look  was  to  perpetuate  dissolution,  and. 
make  difisoltition  permanent.  We  have  seen  every  step  that  has  heen  taken,  instead  of  bringing 
about  recoocilialion  aod  barmony.  has  been  legislation  thnt  took  the  character  of  penalties, 
retaliation,  and  revengg.  This  has  been  the  course ;  this  ^s  been  the  policy  of  ooe  dopart- 
nent  of  yaur  government. 

These  words  have  been  i-epeated  so  frequently,  and  the  public  ear  is  so  much 
accustomed  to  theio,  that  they  have  apparently  lost  their  influence  upon  the 
public  mind.  But  it  should  be  observed  that  these  words,  as  has  heen  proved 
by  the  experience  of  two  years,  were  but  the  expression  of  a  fixed  purpose  of  the 
Freeident.  Hisdesign  was  to  impair,  to  undermine,  and',  if  possible,  to  destroy  the 
influence  of  Congress  in  the  country.  Having  accomplished  this  result,  the  way 
would  then  have  been  open  to  him.  for  the  prosecutioo  of  his  i;rimiaal  design,  to 
reconstruct  the  goverument  in  the  interest  of  the  rebels,  and,  through  his  influ- 
ence with  them,  to  secure  bis  own  election  to  the  presidency  in  1868,  It  must, 
however,  be  apparent  that  the  words  in  tlie  speech  of  Mr.  Johnson  are  of  graver 
import  than  the  words  which  were  spoken  by  Judge  Chase  to  the  grand  jury 
at  Baltimore,  or  those  uttered  by  Judge  Humphreys  to  the  people  of  Tennes- 
see. And  yet  the  latter  was  convicted  by  a  unanimoua  vote  of  this  Senate ; 
and  the  former  escaped  conviction  by  four  votes  only.  These  words  are  of 
graver  import,  not  merely  in  the  circumstance  that  they  assail  a  department  of 
the  government,  but  in  the  circumstance  that  they  were  uttered  by  the  Presi- 
dent of  the  United  States  in  the  Executive  Mansion,  and  in  his  capacity  as  Pres- 
ident of  the  United  States,  when  receiving  the  congratulations  and  support  of  a 
portion  of  the  people  of  tlje  counlry,  tendered  to  him  in  his  office  as  Chief 
Magistrate.  Judge  Chase,  although  a  high  officer  of  tbe  government,  was  with- 
out political  influeuce  and  without  patronage ;  his  personal  and  official  relations 
were  limited,  and  hia  remarks  were  addressed  to  the  grand  jury  of  a  judicial  dis- 
trict of  tbe  country  merely. 

Judge  Humphreys  was  comparatively  unknown ;  and  although  his  words  were 
calculated  to  excite  the  citizens  of  Tenuessee,  and  induce  them  to  engage  in 
uncoustitutional  undertakings,  his  influence  was  limited  measurably  to  the  people 
of  that  State. 

Mr.  Johnson  addressed  tbe  whole  country;  and  holding  in  his  hands  the 
immense  patronage  and  iuyuence  belonging  to  the  office  of  President,  be  was 
able  to  give  practical  effect  to  the  declarations  he  then  made.  The  nature  of 
tbe  respondent's  offence  is  illustrated  by  tbe  law  in  reference  to  tbe  duty  of 
officers  and  soldiers  of  the  army,  although  the  law  is  uot  applicable  to  the 
President. 

Adj  officer  or  soldier  who  shall  use  contemptuous  or  disrespectful  words  against  tbe  Pres- 
identof  the  Uoitfid  States,  against  tbe  Vice  President  Iboreof,  against  the  Congress  of  tlie 
IMited  Stales,  shall  be  cashiered  or  otherwise  punished,  as  a  court-martial  shall  direet. 
(atalntefl  at  Large,  vol.  2,  p.  360,  April  10,  1866.) 

Moreover,  in  tbe  case  of  Judge  Ohaee,  aa  ia  stated  by  Mr.  Dane  in  hia 
"Abridgment,"  (vol.  7,  chap.  SS2) — 

On  the  whole  evidence,  it  remained  in  doubt  what  words  he  did  utter.  The  proof  of  sedi- 
tions intent  rested  solely  on'  the  words  themselves ;  and  as  the  words  were  not  clearly  proved, 
tbe  intent  was  in  doubt. 
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In  the  case  of  Mr.  Joliiiaon  tiiere  ia  no  doubt  about  the  words  uttered ;  they 
have  been  fully  and  explicitly  proved.  Indeed,  they  are  not  denied  by  the 
reepondt'nt.  The  uulawfui  intent  with  which  he  utU'red  the  words  not  only 
appears  from  the  character  of  the  language  employed,  but  it  is  proved  by  the 
history  of  his  administration.  In  his  message  of  the  22<l  of  June,  1S66,  relating 
to  the  conetitutioual  amendment,  in  his  annual  message  of  December,  1866,  and 
in  numerous  other  declarations,  he  has  questioned,  and  substantially  denied,  the 
legality  of  the  Congress  of  the  United  Stales. 

In  the  trial  of  Jud(;e  Chase  it  was  admitted  by  the  respondent  "  that  for  a 
judge  to  utter  seditious  sentiments  with  intent  to  excite  sediiion  would  be  an 
impeachable  offence."  (Dane's  Abridgement,  vol,  7,  c-  232.)  And  this,  not 
under  the  act  known  as  "the  sedition  act;"  for  that  had  been  previously 
repealed  ;  but  upon  the  general  principle  that  an  officer,  whose  duty  it  is  to 
administer  the  law,  has  no  right  to  use  language  calculated  to  stir  up  resistance 
to  the  law.  If  this  be  true  of  a  judge,  with  stronger  reason  it  ia  true  of  the 
President  of  the  United  Stati-s,  that  he  should  net  an  example  of  respect  for  all 
the  departments  of  the  government,  and  of  reverence  for  and  obedience  to  the 
laws  of  the  land. 

The  speeches  made  by  the  President  at  Cleveland  and  St  Louis,  which  have 
been.proved  and  are  found  in  the  record  of  the  case,  contain  numerous  passages 
similar  in  cbsracter  to  that  extracted  from  his  speech  of  the  ISth  of  August, 
186C,  and  all  calculated  and  designed  to  impair  the  just  authority  of  Ci  ingress. 
"While  these  declarations  have  not  been  made  the  basis  of  substantive  charges 
in  the  articles  of  impeachment,  they  fmniah  evidence  of  the  unlawful  intent  nf 
the  President  in  his  utterance  of  ibe  ISthof  August,  and  also  of  the  fact  that 
that  utterance  was  not  due  to  any  temporary  excitement  or  transient  purpose 
which  passed  away  with  the  occasion  which  had  called  it  ibrth.  It  was  a  declara- 
tion made  in  accordance  with  a  fixed  design,  which  had  obtained  such  entire 
control  of  his  nature  that  whenever  he  addressed  public  assemblies  he  gave 
expressioQ  to  it.  The  evidence  which  has  been  submitted  by  the  respondent 
bearing  upon  the  tenth  article  indicates  a  purpose,  in  argument,  to  excuse  the 
Ftesideut  upon  the  ground  that  the  remarks  of  the  people  stimulated,  irritated, 
and  excited  him  to  such  an  extent  that  lie  was  not  wholly  responsible  for  what 
be  said.  If  this  were  true,  it  would  exhibit  great  weakness  of  character;  but 
as  a  matter  of  &ct  it  is  not  tnie.  The  taunts  and  gibes  of  the  people  served 
only  to  draw  from  him  those  declarations  which  were  in  accord  with  the  purpose 
of  his  life.  This  is  shown  by  the  fact  that  all  his  political  declarations  made 
at  Cleveland  and  at  St.  Louis,  though  made  under  excitement,  are-in  entire 
liarmony  with  the  declarations  made  by  him  in  the  £ast  Boom  of  the  Executive 
Mansion,  on  the  ISih  of  August,  1866,  when  he  was  free  from  any  disturbing 
induence, and  expressed  himself  with  all  the  reserve  of  which  his  nature  is  capable. 

The  blasphemous  utterances  at  St.  Louis  cannot  be  aggravated  by  me,  nor 
can  they  be  extenuated  by  anything  which  counsel  for  the  respondent  can  offer. 
They  exhibit  the  character  ol  the  speaker. 

Upon  these  facts,  thus  proved,  and  the  views  presented,  wo  demand  the  con- 
viction of  the,respondent  of  the  misdemeanors  charged  in  the  tenth  article. 

Article  eleven  seta  forth  that  the  object'of  the  President  in  most  of  the 
offences  alleged  in  the  preceding  articles  was  to  prevent  the  execution  of  the 
act  passed  March  2, ,1867,  entitled,  "An  act  for  the  more  efficient  governipent 
of  the  rebel  States."  It  is  well  known,  officially  and  publicly,  that  ou  tlje  a9th 
of  May,  1365,  Mr.  Johnson  i^ued  a  proclamation  for  the  reorganization  of  the 
government  of  North  CaroHua,  and  that  that  proclamation  was  followed  by  other 
proclamations,  issued  during  the  next  four  months,  for  the  government  of  the 
several  States  which  had  been  engaged  iu  the  rebellion.  Upon  the  death  of 
Mr.  Lincoln  Mr.  Johnson  entered  upon  the  office  of  President  in  a  manner  whicli 
indicated  that,  in  his  judgment,  he  had  been  long  destined  to  fill  the  place,  and 
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tlwt  the  powers  of  tlie  office  were  to  be  exercised  by  him  without  regard  to  the 
other  departments  of  the  goveroment.  In  his  proclamation  of  the  29th  of  May, 
and  in  all  the  prodamations  relating  to  tbe  same  subject,  he  had  assumed  that 
in  his  office  as  President,  he  was  the  "  United  States,"  for  the  purpose  of 
deciding  whether  under  the  Oonatitution  the  government  of  a  State  was  repub- 
lican in  form  or  not ;  although  by  a  decision  of  the  Supreme  Court  it  is  declared 
that  this  power  is  specially  vested  in  the  two  houses  of  Congress.  In  these 
proclamations  he  assumed,  without  authority  of  law,  to  appoint,  and  he  did 
appoint,  governors  of  the  several  States,  thna  organized.  In  fine,  betveeen  the 
29,th  of  Mny,  1865,  and  the  assembling  of  Congress  in  December  of  that  year, 
he  exercised  sovereign  power  over  the  territory  and  people  of  the  eleven  States 
that  had  been  engaged  in  the  rebellion. 

On  tbe  aasembiing  of  Congress,  in  the  month  of  December,  he  informed  the 
Senate  and  House  <^  Representatives  that  the  Union  was  restored,  and  that 
nothing  remained  for  the  two  houses  but  severally  to  accejit  as  senators  and  rep- 
resentatives such  loyal  men  as  had  been  elected  by  the  legislatures  and  people 
of  the  several  States.  Congress  refused  to  ratify  nr  to  recogni!!e  those  proceed- 
ings upon  the  part  of  the  President  as  legal  or  proper  proceedings,  aud  from  that 
time  forward  he  has  been  engaged  in  various  projects  for  the  purpose  of  prevent- 
ing the  reconstruction  of  the  Union  on  any  other  plan  than  that  which  he  had 
inaugurated.  In  the  execntion  of  this  design  he  attempted  to  deprive  Congress 
of  tbe  confidence  of  the  people  of  the  country ;  hence  it  was  that,  among  other 
things,  on  the  18th  day  of  August',  1366.  at  the  city  of  Washington,  as  set  forth 
in  the  10th  and  11  th  articles,  he  did  in  a  public  speech  declare  and  affirm  in 
substance  that  the  39th  Congress  of  the  United  States  was  not  a  Congress 
authorized  by  the  Constitution  to  exercise  legislative  power  under  tbe  same  ; 
but,  on  the  contrary,  was  a  Congress  of  only  a  part  of  the  States. 

In  the  farther  execution  of  his  purpose  to  prevent  the  reconstruction  of  the 
Union  upon  any  plan  except  that  which  be  bad  inaugurated,  he  attempted 
to  prevent  the  ratification  by  the  several  States  of  the  amendment  to  the  Con- 
stitution known  as  article  fonrteen.  By  the  Constitution  the  Presid^t  has 
DO  power  to  participate  in  amendments  or  in  propositions  for  amendments 
thereto;  yet.  availing  himself  of  the  circumstance  of  the  pasHage  of  a  resolu- 
tion by  the  House  of  itepresentativea  on  the  13th  day  of  JuAe,  1866,  request- 
ing the  President  to  submit  to  the  legislatures  of  the  several  States  the  said 
additional  article  to  the  Constitution  of  the  United  States,  he  sent  to  tbe  Senate 
and  House  of  Bepresenlatives  a  message  in  writing,  in  which  he  says  ; 

Even  in  ordinnry  times  any  question  of  amending  the  CoDBlitution  must  be  Justly  regarded 
as  of  paramouul  importance.  This  importance  is  at  the  present  time  euhauted  by  tbe  fact 
ibat  the  ioint  resolation  was  not  snbmitte'l  b;  the  two  houses  for  the  approval  of  tbe  Presi- 
dent, and  that  of  the  tliirty-sii  Slates  whieh  constitute  the  Union,  eleven  are  excluded  frota 
representation  in  cither  house  of  Congress,  although,  with  the  single  eiceptiun  of  Teias, 
thej  have  iieen  entirely  restored  to  all  their  functiona  as  Stales,  in  conlorniity  with  the 
organic  law  of  the  Inud,  and  have  appeared  at  the  nBtianal  capital  by  senators  and  representa- 
tives who  have  applied  fur.  and  have  been  refused,  admission  to  the  vacant  seats.  Nor  have  tbe 
sovereigh  people  of  the  nation  been  afforded  ao  opportuniiy  of  expressing  iheii  views  upon 
the  important  quostions  which  the  ameudmeut  involveH.  Ora.ve  doubts,  therefore,  may 
naturally  aud  justly  arise  as  to  whether  the  action  of  Congress  is  Itt  harmouyVith  thesenti- 
roenta  of  the  people,  and  whether  State  legislatures,  elected  without  refereoce  to  sucb  an 
issne,  should  bo  called  upon  by  Congress  to  decide  respecting  the  rotification  of  the  proposed 
amendmsnt. 

Ho  alfo  sayB : 

A  properappreciatioD  of  the  letter  and  spirit  of  theConstitnlion,  as  well  as  of  tbe  interests  of 
national  order,  bBnnooy  aud  union,  and  a  due  deference  for  an  enlightened  public  judgment, 
may  at  this  time  well  suggest  a  doubt  whether  any  amendment  to  the  Constitution  ought 
to  be  proposed  by  Congress  and  pressad  upon  tbe  legislatures  of  the  several  States  for  fijal 
dacisiou  until  after  the  admlBsion  of  such  loyal  senators  and  representatives  of  the  now 
unrepresented  States  as  have  been,  or  as  may  hereafter  be,  chosen  In  conformity  with  the 
>  Constitution  and  laws  of  the  United  Stales. 
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ThiB  message  was  an  es:ti'a-ol£ctaI  proceeding,  iDaBmacb  as  hie  agency  in  the 
work  of  amending  the  Constitution  is  not  required ;  and  it  was  alao  a  verj  clear 
indication  of  an  opinion  on  his  part  that  inasmuch  as  the  eleven  Stiitea  were  not 
represented,  the  Ooogresa  of  the  United  States  had  no  power  to  act  in  the  mat- 
ter of  amendipg  the  Constitution. 

The  proposed  amendment  to  the  Constitation  contained  provisions  which  were 
to  be  made  the  basis  of  reconstruction.  Thfe  laws  subseguentiy  passed  by  Con- 
gress recogniae  the  amendment  as  essential  to  the  welfareand  safety  of  the  Union. 
It  is  alleged  in  the  eleventh  article  (hat  one  of  the  purposes  of  the  President 
in  the  various  unlawful  acts  charged  in  the  several  articles  of  impeachment,  and 

Siroved  against  him,  was  to  prevent  the  execution  of  the  act  entitled  "An  act 
or  the  more  efficient  government  of  the  rebel  States,"  passed  March  2,  1867. 
In  the  nature  of  the  case  it  has  not  been  easy  to  obtain  testimony  upon  this  point, 
nor  upon  any  other  point  touching  tJie  misconduct  and  crimes  of  the  President. 
His  declarations  and  his  uHurpations  of  power  have  rendered  a  large  portion  of 
the  officeholders  of  the  country  for  the  time  being  subservient  to  his  purposes; 
they  have  been  ready  to  conceal  and  reluctant  to  communicate  any  evidence  eal- 
culwed  to  implicate  the  President.  His  coin  muni  cations  with  the  South  have 
been  generalty,  and  it  may  be  said  almost  exclusively,  with  th^  men  who  had 
participated  in  the  rebellion,  and  who  are  now  hoping  for  final  success  through 
his  aid.  They  have  looked  to  him  as  their  leader,  by  whose  efforts  and  agency 
in  the  office  of  President  of  the  United  States  they  were  either  to  accomplish 
the  objects  for  which  the  war  was  undertaken,  or  at  least  to  secure  a  restoration 
to  the  Union  under  such  circumstances  that,  as  a  section  of  the  country  and  an 
interest  in  the  country,  they  should  possess  and  exercise  that  power  which  the 
slaveholders  of  the  South  possessed  and  exercised  previous  to  the  rebellion. 
These  men  have  been  bound  to  him  by  the  strong  bonds  of  hope,  fear,  and  ambi- 
tion. The  corruptions  of  the  public  service  have  enriched  multitudes  of  hia 
adherents  and  quickened  and  strengthened  the  passion  of  avarice  in'multitudes 
more.  These  classes  of  men,  possessing  wealth  and  influence  in  many  cases. 
have  exerted  their  power  to  close  up  every  avenue  of  information.  Hence  the 
efforts  of  the  committeea  of  the  House  of  Representatives  and  the  efforts  of  the 
managers  to  ascertain  the  truth  and  to  procure  testimony  which  they  were  satis- 
fied wa8  in  existence,  have  been  defeated  often  by  the  devices  and  machinations  of 
those  who  in  the  North  and  in  the  South  are  supposed  to  he  allied  to  the  Presi-  . 
dent.  There  can,  however,  be  no  doubt  that  the  President  in  every  way  open 
tohim  used  his  personal  and  oiHcial  infiuence  to  defeat  the  ratification  of  the 
constitutional  amendment.  Evidence  of  such  disposition  and  of- the  fact  also  ifl 
found  in  the  telegraphic  correspondence  of  January,  1867,  between  Mr.  John- 
son and,  Lewis  E.  Parsons,  who  bad  been  previously  appointed  governor  o£ 
Alabama  by  the  President.     It  is  as  follows; 

Montgomery,  Alabama,  January  17,  lBff7, 

Lagislatnra  in  Bession.  Efforts  making  to  reconsider  vote  on  constituttonal  amendment- 
Report  from  Washington  says  it  is  probable  SQ  enabling  act  wiU  pass.  We  do  not  know 
wbat  to  believe.    1  hnd  notbing  here. 

LEWIS  E.  PAK80NS,  Excha,<ee  HtUl. 

HIb  Excellency  Andrew  Johnson,  Preaideni. 

United  Status  Military  Telegraph,  Executive  Office, 

Waihingtoa,  D.  C,  January  J7,  1867. 

What  poasibte  good  can  be  obtained  by  reconUdering  the  constitutional  amendment?  I 
know  of  none  in  the  preeect  posture  of  affairs ;  andl  do  not  believe  [be  people  of  Che  whole 
country  will  austaHi  anj  set  of  individuals  in  uttempw  to  change  the  whole  character  of  our 
government  bjeuablingaola  or  otherwise.  I  believe,  on  Ihecontrwy,  that  they  willeventu- 
allj  uphold  all  who  hare.patriolism  and  courftee  to  stand  by  the  Conalitulion  and  who  place 
their  confidwice  in  the  people.  There  should  be  no  faltering  on  the  part  of  those  who  &tb 
honest  in  theh'  determination  to  suataJathe  several  coordinate  deparlmeutsot  the  goTemmtnit 
in  accordance  with  |t»  oriirinal design. 

ANDEEW  JOHNSOH. 

Hon.  Lewis  E.  Parsons,  Montgomery,  Aiaiaina. 
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This  correBpondence  ehowB  his  fixed  purpose  to  defeat  the  congreBBional  plan 
of  reconstreeiion.  Pnrsuiiig  the  subject  further  it  ie  easy  to  discover  and  com- 
prehend .  his  entire  echeme  of  criminal  ambition.  It  was  no  less  than  this ;  To 
obtain  command  of  the  War  Department  and  of  the  army,  and  by  their  com- 
bined power  to  control  the  elections  of  1868  in  the  ten  States  not.yet  restored 
to  the  Union,  The  congreesional  plan  of  reconstruction  contained  as  an  essen- 
tial condition  the  extension  of  the  elective  franchise  to  all  loyal  male  citizens, 
and  the  exclusion  from  the  franchise  of  a  portion  of  those  who  had  been  most 
Active  in  originating  and  carrying  on  the  rebellion.  The  purpose  of  Mr.  John- 
eon  was  to  limit  the  elective  franchiee  to  white  male  citizens,  and  to  permit  the 
exercise  of  it  by  all  such  persons  without  regard  to  their  disloyalty.  If  he 
could  secure  the  control  of  the  War  Department  and  of  the  army  it  would  be 
entirely  practicable,  and  not  only  practicable  but  easy  for  him  in  the  coming 
elections  quietly  to  inaugurate  a  policy  throughout  the  ten  States  by  which 
the  former  rebels,  strengthened  by  the  support  of  the  Executive  here,  and 
by  the  military  forces  distributed  over  the  South,  would  exclude  from  the 
polls  every  colored  man,  and  to  permit  the  exercise  of  the  elective  franchise  by 
every  white  rebel.  By  these  means  he  would  be  able  to  control  the  entire  vote 
of  the  ten  rebel  States ;  by  the  same  means,  or  indeed  by  the  force  of  the  facta, 
he  would  be  able  to  secure  the  election  of  delegates  to  the  democratic  national 
convention  favorable  to  his  own  nomination  to  the  presidency.  The  vote  of 
these  ten  States  in  the  convention,  considered  in  connection  with  the  fact  that 
he  and  his  friends  could  assure  delegates  from  other  sections  of  the  country 
that,  if  he  were  nominated,  he  could  control  beyond  peradventnre  the  electoral 
vote  of  these  teu  States,  would  have  secured  his  nomination.  This  he  confi- 
dently anticipated.  Nor,  indeed,  can  there  be  much  doubt  that  this  scheme, 
would  have  been  successful ;  but  it  was  apparent  that  there  was  no  possibility 
(Jf'his  obtaining  the  control  of  the  War  Department  and  of  the  army  unless 
he  could  disregard  and  break  down  the  act  regulating  the  tenure , of  certain 
civil  offices,  passed  March  S,  1867.  If,  however,  he  could  annul,  or  disregard 
or  set  aside  the  provisions  of  that  act,  then  the  way  was  open  for  the  success- 
ful consummation  of  bis  plan.  With  thousands  and  tens  of  thousands  of 
office-holders,  scattered  all  over  the  country,  depending  upon  him  for  their 
office  and  for  the  emoluments  of  their  offices,  he  would  be  able  to  exert  a 
large  influence,  if  not  absolutely  to  control  the  nominations  of  the  democratic 
pMty  in  every  State  'of  the  Union.  With  ihe  War  Department  in  his  hands 
KDd  the  tenure -of-office  act  broken  down,  he  would  he  able  to  remove  G-eneral 
Grant,  General  Sherman,  General  Sheridan,  or  any  other  officer,  high  or  low, 
ifho,  in  his  opinion,  or  upon  the  facts,  might  be  an  obstacle  in  his  way.  With 
tile  army  thus  corrupted  and  humiliated,  its  trusted  leaders  either  driven  from 
■tfae  service  or  sent  into  exile  in  distant  parts  of  the  country,  he  would  be  able 
te  wield  the  power  of  that  vast  organization  for  his  own  personal  advantage. 
■  .Under  these  circumstances  it  was  not  probable  merely,  but  it  was  as  certain  ' 
fx  anything  in  the  future  could  be,  that  he  would  secure,  first,  the  nomination 
^  the  democratic  party  in  ^he  national  nominating  convention,  and,  secondly, 
^dit  he  would  secure  tJie  electoral  votes  of  these  ten  Statfis'.  This  being'  done, 
Ip'liad  only  to  obtain  enough  votes  from  the  States  now  represented  in  Congress 
'.Wiuftke  a  majority  of  electoral  votes,  and  he  would  defy  the  House  and  Senate 
0|KJ^  they  attempt  to  reject  the  votes  of  the  ten. States,  and  this  whether  those 
fttiieBch«4  been  previously  restored  to  the  Union  or  not.  In  a  contest  with  the 
{w*  famseB  he  and  his  friends  oaA  supporters,  including  the  War  Department, 
As  Treasury  Department,  and  the  army  and  navy,  would  insist  that  he  had 
been  ^y  elected  President,  and  by  the  support  of  the  War  Department,  the 
Iheaaary  Dapartment,  the  army  aud  the  navy,  he  would  have  be^n  inau^- 
rated  on  the  4th  of  March  next  President  of  the  United  States  fi^  four  years. 
Tfaat^tfae  I^eaident  was  and  is  hostile  to  Mr.  Stanton,  and  that  he  deeiied 
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hU  remoTiU  from  office,  there  is  no   doubt;    but    he   has  not  aMumed  the 
reB^OBibilUy  which  now  rests  upon  him,  he  has  not  incurred  the  hazard  of  hie 

Seaent  position,  for  the  mere  purpose  of  gratifying  his  peraonal  feelinsfl  towards 
r.  Staaton.  He  disregarded  the  tenure-of' office  act;  he  first  suapetided'aad 
then  removed  Mr.  StanCoa  from  theofficeof  Secretary  for  the  Department  of  War; 
he  defied  the  judgment  of  and  the  advice  and  authority  of  the  Senaje;  lieinourred 
the  risk  of  impeachment  by  the  House  of  Bepresentatives,  and  trial  and  conviction 
hy  this  tribunal,  under  the  influence  of  an  ambition  unlimited  and  unscrupulous, 
which  dares  anything  and  everything  necessary  to  its  gratification.  For  the 
purpose  of  defeating  the  congressional  plan  of  reconstruction,  he  has  advised 
and  encouraged  the  people  of  the  South  in  the  idea  that  he  would  restore  them 
ta  their  former  privileges  and  power ;  that  he  would  establish  a  white  man's  gov* 
ernment ;  that-he  would  exclude  the  negroes  from  all  participation  in  political 
affaire ;  and,  finally,  that  be  would ,  accomplish  in  their  behalf  what  they  had 
eought  by  rebellion,  but  by  rebellion  had  tailed  to  secure.  Hence,  it  is  through 
hia  agency  and  by  his  influence  the  South  has  been  given  up  to  disorder,  raplnet 
and  thloodshed ;  rience  it  is  that  since  the  surrender  of  Lee  and  Johastou  ttiou- 
aands  of  loyal  men,  black  and  white,  have  been  murdered  in  cold  blood  or  snb- 
jected  to  cruelties  and  tortures  Hucb  as  in  modem  times  have  been  perpetrated 
only  by  savage  nations  and  in  remote  parts  of  the  world ;  bence  it  is  that 
12,000,000  of  people  are  without  law,  without  order,  unprot«cted  in  their  indus- 
try or  their  rights  ;  hen^e  it  is  that  ten  States  are  without  government  and  un- 
represented in  Congress ;  hence  it  is  that  the  people  of  the  North  are  even  now 
uncertain  whether  the  rebellion,  vanquished  in  the  field,  is  not  finally  to  be  vic- 
torious in  the  councils  and  in  the  cabinet  of  the  country ;  hence  it  is  that  the ' 
loyal  people  of  the  entire  Union  look  upon  Andrew  Johnson  as  their  worst 
enemy  ;  hence  it  is  that  those  who  participated  in  the  rebellion,  and  still  hope 
that  its  power  may  once  more  be  established  in  the  country,  look  upon  Andrew 
Johnson  as  their  best  friend,  and  as  the  last  and  chief  supporter  of  the  views 
which  they  entertain. 

The  House  of  Representatives  has  brought  this  respondent  to  your  bar  for 
trial,  for  conviction,  and  for  judgment ;  but  the  House  of  Representatives,  as  a 
branch  of  the  legislative  department  of  the  government,  has  no  special  interetit 
in  these  proceedings.  It  entered  upon  them  with  great  reluctance,  after  labwi- 
ous  and  continued  investigation,  and  only  upon  a  conviction  that  the  ioteresta 
of  the  country  were  in  peril,  and  that  there  was  no  way  of  relief  except  through 
the  exercise  of  the  highest  constitutional  power  vested  in  that  body,  We.So 
not  appeal  to  this  tribunal  because  any  special  right  of  the  House  of  Reprewut- 
ativee  has  been  infringed,  or  because  the  just  powers  of  or  the  existence  of  the 
House  are  in  danger,  except  as  that  body  must  always  participate  in  the  good 
or  ill  fortune  of  the  country.  They  have  brought  this  respondent  to  youi  bir, 
and  here  demand  his  conviction  in  the  belief,  as  the  result  of  much  invaat^a- 
-  tion,  of  much  deliberation,  that  the  interests  of  this  country  are  ito  longer  eafe 
in  his  bands. 

Bnt  the  House  of  Representatives,  representing  the  people  of  the  coHiltry. 
may  very  properly  appeal  to  this  tribunal,  constituted,. as  it  is,  eiolusiveiy  of 
senators  representing  the  different  States  of  this  Union,  to  maintain  the  oonsti- 
tutional  powers  of  the  Senate,  To  be  sure,  nothing  caa  injuriously  affect  the 
powers  and  the  rights  of  the  Senate  which  does  not  affact  injuriously  tbe  rights 
of  tie  House  of  Representatives  and  of  the  people  of  the  whole  country ;  but 
it  may  be  said  with  great  truth,  that  this  contest  is  first  for  the  preservation  of 
the  constitutional  powers  of  this  branch  of  tbe  government.  By  your  voiaa  and 
action  in  concurrence  with  the  House  of  Represeatatires,  the  bill  "  regulating  the 
tenure  of  certain  civil  offices  "  wa»  passed,  and  beoanie  a  law,  and  this  nobwith- 
Btanding  the  objections  of  the  President  thereto,  and  his  argument  agawul  its 
passage.  On  a  mubsequeut  occasion,  when  yoa  considered  tbe  auspeosiiM  at 
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Hr.  Stanton  and  the  message  of  the  Preaident,  iq  which  hy  arenment  and  by 
etatemettts  he  aasatled  the  law  in  question,  you  aseerted  its  validity  and  its  oon- 
atitntionality,  by  Kfosing  to  concar  in  the  Baspeneion  of  Mr.  Stanton.  On  a 
more  recent  occaeion,  vbsn  he  attempted  to  remove  Mr.  Stanton  from  office,  you, 
by  solemn  resolution,  declared  that  his  action  therein  was  contrary  to  the  laws 
and  to  the  Constitution  of  the  country. 

From  the  heginning  of  the  government  this  body  has  participated  under  the  . 
Oonstitution,  and  by  virtue  of  the  Constitution,  in  all  matters  pertaining  to 
appniotmenta  to  office ;  and,  by  the  universal  practice  of  the  country,  as  well 
before  the  passage  of  the  tennre-of-office  kct  as  since,  no  removal  of  any  officer 
whose  appointment  was,  by  and  with  the  advice  and  consent  of  the  Senate,  has 
been  made  during  a  session  of  the  Senate,  with  your  knowledge  and  sanction, 
escept  by  the  nomination  of  a  auccessor,  whose  nomination  was  confirmed  hy 
and  with  the  advice  and  consent  of  the  Sinate.  Mr.  Johnson,  in  presence  of 
this  uniform  constitutional  practice  of  three-quarters  of  a  century,  and  against  the 
express  provisions  of  the  tennre-of-office  act,  made  in  this  particular,  in  entire 
*'hai-mony  with  that  practice,  Asserts  now,  absolutely,  the  unqualified  power  to 
remove  every  officer  in  the  country,  without  the  advice  or  consent  of  the  Senate. 

Never  in  the  history  of  any  free  government  has  there  been  so  base,  so  gross, 
80  unjustifiable  an  attempt  upon  the  part  of  any  executive,  whether  Emperor, 
KJDg  or  President,  to  destroy  the  just  authority  of  another  department  of  the 
government 

The  Eonse  «f  Representatives  has  not  been  indifferent  to  this  assault ;  it  has 
not  been  unmindful  of  the  dangerto  which  you  have'been  esposed ;  it  has  seen, 
what  you  must  admit,  that  without  its  agency  aiid  support  yon  were  powerless 
to  Tesiet  these  aggressions,  or  to  thwart,  in  any  degree,  the  purposes  of  this 
usurper.  In  the  exercise  of  their  constitutional  power  of  impeachment  they 
have  brought  him  to  your  bar ;  they  have  laid  before  you  the  evidence  showing 
conclusively  the  nature,  the  extent,  and  the  depth  of  his  guilt.  You  hold  this 
j^reat  power  in  trust,  not  for  yourselves  merely,  but  for  all  your  successors  ia 
theae  high  places,  and  for  all  the  people  of  this  country.  Yon  cannot  fail  to  dis- 
charge your  dnty ;  that  duty  is  clear.  On  the  one  hand  it  is  your  duty  to  protect, 
to  preserve,  and  to  defend  your  own  constitutional  rights,  but  it  is  equally  your 
dnty  to  preserve  the  laws  and  institutions  of  the  country.  It  is  your  duty  to  pro- 
tect and  defend  the  Constitution  of  the  United  States,  and  the  rights  of  tbepeople 
nnder  it  j  it  is  yonr  duty  to  preserve  and  to  transmit  unimpaired  to  your  suc- 
cessors in  these  placet  all  the  constitutional  rights  an^  privileges  guaranteed  to 
this  body  by  the  form  of  government  under  which  we  live.  On  the  other. hand 
U  is  year  duty  to  try,  and  convict  the  accused,  if  guilty,  and  to  pronounce  judg- 
ment upon  the  respondent,  that  alt  bis  successors,  and  all  men  who  aspire  lo  the 
office  of  President,  in  time  to  come,  may  understand  that  the  House  of  Repre- 
aentatires  and  the  Senate  will  demand  the  strictest  observance  of  the  Constitu- 
tion ;  that  they  will  hold  every  man  jn  the  presidential  office  responsible  for  a 
rigid  performance  of  his  public  duties. 

Nothing,  literally  nothing,  can  be  said  in  defence  of  this  respondent.  Upon  his 
own  admissions  he  is  guilty  in  substance  of  the  gravest  charges  contained  ia  the 
•rticles  of  impeachment  exhibited  against  him  by  the  House  of  Repreeeutatives. 
Ia  his  personal  conduct  and  character  he  presents  no  quality  or  attribute  which 
•alists  the  sympathy  or  the  regard  of  men.  The  exhibition  which  be  made  in 
this  chamber  on  the  4th  of  March,  1865,  by  which  the  nation  was  humiliated 
and  republican  institutions  disgraced,  in  the  presence  of  the  representatives  of 
the  civitlned  nations  of  the  earth,  is  a  truthful  exhibition  of  his  character.  His 
vlcdenti,  dennnciatory,  blasphemous  declarations  made  to  the  people  on  various 
ODoasions,  and.  proved  by  the  testimony  submitted  to  the  Senate,  illustrate  other 
qualities  of  hia  nature.  His  cold  indifference  to  the  desolation,  disorder,  and 
climes  in  the  ten  States  of  the  South  exhibit  yet  other  and  darker  features. 
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Can  anj  one  entertain  the  opinion  that  Mr.  JohoRon  is  not  guilty  of  Bach 
crimes  aa,  justify  his  removal  irom  office  and  his  disqnalificatioQ  to  hold  any 
office  of  trnet  or  profit  under  the  government  of  the  Uuited  States  7  William 
Blonat,  senator  of  the  Uuited  States,  was  impeached  by  the  House  of  Bepre- 
sentalives  and  declared  guilty  of  a  high  misdemeanor,  and  though  not  tried  by 
the  Senate,  the  Senate  did,  nevertheless,  expel  him  from  bis  seat  by  a  vote  of 
twenty-five  to  one,  and  in  the  resolution  of  expulsion  declarad  that  he  hul  been 
gaitty  of  a  high  misdemeanor.  The  crime  of  William  Blount  was  that  he  wrote 
a  letter  and  participated  in  conversations,  from  which  it  appeared  probable  that 
he  was  engaged  in  an  immature  scheme  to  alienate  the  Indians  of  the  south-' 
west  from  the  President  and  the  Congress  of  the  United  States ;  and  also,  inci- 
dentally, to  disturb  the  friendly  relationa  betweentbis  governmentand  the  gov- 
ernments of  Spain  and  Gireat  Britain.  This,  at  most,  was  hut  an  arrangement, 
never  consummated  into  any  overt  act,  by  which  he  contemplated,  under  possible 
circumstances  which  never  occurred,  that  he  would  violate  the  neutrality  laws  - 
of  the  United  States. 

Andrew  Johnson  is  guilty,  npon  the  proof  in  part  and  upon  his  own  admis- 
sions,  of  having  intentionally  violated  apublic  law,  of  usurping  and  exercising 
powers  not  eieicised  nor  even  asserted  by  any  of  his  predecessors  in  office. 

Jndge  Pickering,  of  the  district  court  of  New  Hampshire,  was  impeached  by 
the  House  of  Uepreeentatives,  convicted  by  the  Senate,  and  removed  fiom  office, 
for  the  crime  of  having  appeared  upoo  the  bench  in  a  state  of  intoxication.  I 
need  not  draw  any  parallel  between  Judge  Pickering  and  this  respondent. 

Judge  Prescott,  of  Mas  Bach  usetts,  was  impeached  and  removed  from  office  for 
receiving  illegal  fees  in  his  office  to  the  amount  of  $10  70  only.  Judge  Prescott 
belonged  to  one  of  the  oldest  and  most  eminent  families  of  the  State,  and  he 
was  himself  a  distinguished  lawyer.  But  such  was  the  respect  of  the  Senate  of 
that  State  for  the  law,  and  such  the  public  opinion  that  it  was  the  duty  of  magis- 
trates to  obey  the  law,  that  they  did  not  hesitate  to  convict  him  and  remove 
him  from  office. 

The  Earl  of  Macclesfield  was  impeached  and  convicted  for  the  misuse  of  his 
official  powers  in  regard  to  trust  fuuds,  an  offence  ia  itself  of  a  grave  character, 
but  a  trivial  crime  compared  with  the  open,  wanton,  and  defiant  violation  of 
law  hy  a  Chief  Magistrate  whose  highest  duty  is  the  execntion  of  the  laws. 

If  the  charges  preferred  against  Warren  Hastings  had  been  fully  sustained 
by  the  testimony,  he  would  be  regarded  in  history  aa  an  unimportant  criminal 
when  compared  with  the  respondeot.  Warren  Hastings,  as  governor  general 
of  Bengal,  extended  the  territoiy  of  the  British  empire,  and  brought  millions 
of  the  natives  of  India  under  British  rale.  If  he  exercised  power  in  India  for 
which  there  was  uo  authority  in  British  laws  or  Bri^sb  customs—if  in  the  exer- 
cise of  that  power  he  acquired  wealth  for  himseff  or  permitted  others  to  accu- 
mnlate  fortunes  by  outrages  and  wrongs  perpetrated  upon  that  distant  people, 
ho  stiil  acted  in  his  public  policy  in  the  interest  of  the  British  empire  and  in 
■  harinouy  with  the  ideas  and  purposes  of  the  British  people. 
■  Andrew  Johnson  has  disregarded  and  violated  the  laws  and  Constitution  of 
his  own  country.  Under  his  administration  the  government  has  not  been 
strengthened,  but  weakened.  Its  reputation  and  influence  at  home  and  abroad 
have  been  ii^ured  and  diminished.  .  He  has  not  outraged  a  distant  people  bound 
to  OS  by  no  ties  but  those  whioh  result  from  conquest  and  the  exercise  of  arbi- 
trary power  on  our  part ;  but  through  hia  violation  of  the  laws  and  the  iufiuence 
of  his  evil  example  upon  the  men  of  the  wuth  in  whose  heart*  the  purposes  and 
the  passions  of  tie  war  yet  linger,  he  has  brought  disorder,  confusion,  and  blood- 
sh^  to  the  homes  of  twelve  milGon  of  people,  many  of  whom  are  of  our  own 
blood  and  all  of  whom  are  our  countrymen.  Tea  States  of  this  Union  are  with- 
out law,  without  security,  without  safety ;  public  order  everywhere  violated, 
public  justice  aowheire  respected ;  and  all  iu  comwqneuce  of  the  evil  pnipoaes 
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ajoi  macliinatiotis  of  tlieFrlnsfclent.  Forty  million  of  people  have  been  rendered 
anxioDB  and  aiicerUin  as  to  the  preeerration  of  pttblic  peace  and  the  perpeCalty 
of  the  inatituttons  of  freedom  fn  thix  country. 

There  ere  no  trinity  to  the  coneeqaenties  of  tt)lB  man's  evil  example.  A 
member  of  hia  cabinet  in  yonr  presence  avow*,  proclaims  indeed,  that  lie  sns- 
pended  from  office  indefinitely  a  faithftil  public  officer  who  -was  appointed 
by  yonr  advice  and  consent ;  an  act  which  he  does  not  attempt  to  jnstify 
by  any  law  or  neage,  except  what  he  is  pleased  to  call  the  lalv  of  neces- 
sity. Ib  it  strange  that  in  ihe  presence  of  these  examples  the  ignorant,  the 
vicioni,  and  the  criminal  are  everywhere  swift  to  violate  the  laws!  is  it  strange 
that  the  loyal  people  of  the  south,  most  of  them  poor,  dependent,  not  yet  confi- 
dent of  their  newly  acquired  rights,  exercising  their  just  privileges  in  fear  and 
trembling,  should  thus  be  made  the  victims  of  the  worst  passions  of  inen  wTio 
iave  freed  themselves  from  all  the  restraints  of  civil  government?  Under  the 
inflnence  of  these  esamples  good  men  in'the  south  have  everything  to  fear,  and 
fead  men  have  everything  to  hope. 

Gains  Verres  ia  the  great  political  criminal  of  history.  For  two  years  he 
wae  prsetor  and  the  sconrge  of  Sicily.  The  area  of  that  country  does  not 
mnch  exceed  ten  ifaonsand  sqaare  mtlea,  and  in  modern  times  it  has  had  a 
population  of  aboTit  two  million  souls.  The  respondent  at  your  bar  has  been  the 
scourge  of  a  country  many  times  the  area  of  Sicily,  and  containing  a  poputation 
etx  times  as  great.     Verres  enriched  himself  and  his  friends  ;  he  seized  tlie 

fnbiic  paintings  and  statues  and  carried  thera  to  Borne.  But  at  the  end  of  hie 
rief  rule  of  two  'years  he  left  Sicily  as  he  had  found  it ;  in  comparative 
peace,  and  in  the  poBsession  of  its  industries  and  its  laws.  This  respond- 
ent has  not  ravaged  Stafes.nor  enriched  himself  by  the  plunder  of  their  ireas- 
ores  ;  but  he  has  inaugurated  and  adhered  to  a  policy  which  has  deprivisd  the 
people  if  the  blessings  of  peace,  of  the  protection  of  law,  of  the  just  rewards  of 
honest  industry,  A  vast  and  important  portion  of  the  republic,  aportion  whose 
prosperity  is  essential  to  the  prosperity  of  the  country  at  large,  is  prostrate  and 
helpless  under  the  evils  which  his  administration  has  brought  upon  it.  When 
Verres  was  arraigned  before  his  judges  at  Rome,  and  the  exposure  of  his  crimes 
began,  his  counsel  abandoned  his  cause  and  the  criminal  fled  from  the  city.  Tet 
Verres  had  friends  in  Sicily,  and  they  erected  a  gilded  statue  to  his  name  in  the 
streetfl  of  Syracnse.  This  respondent  will  look  in  vain,  even  in  the  south,  for 
any  testimonials  to  his  virtues  or  to  his  public  conduct.  All  classes  are  oppressed 
by  the  private  and  public  calamities  which  he  has  brought  upon  them.  They 
appeal  to  you  for  relief  The  nation  waits  in  anxiety  for  the  conclusion  of  these 
proceedings.  Forty  millions  of  people,  whose  interest  in  public  affairs  is  in  the 
Vrise  and  just  admini^ration  of  the  laws,  look  Eo  (hie  tribunal  as  a  sure  defence 
against  the  encroachments  of  a  criminally  minded  Chief  Magistrate. 

"Will  aoy  one  say  that  the  heaviest  judgment  which  you  can  render  is  *ny 
adequate  punishment  for  these  crimes  t  Yonr  office  i%  not  punishment,  but  to 
aecure  the  safety  of  the  republic.  But  human  tribunals  are  inadequate  tn  ptinieh 
those  criminals,  who."  as  rulers  ormagistrales,  by  their  example,  conduct,  policy, 
aud  crimes,  become  the  Scourge  of  commnnities  and  nations.  Ko  picture^  no 
pofrer  of  the  imagiuation,  can  illustrate  or  conceive  the  suffering  of  the  poor  hut 
te^ai  people  of  the  south.  A  patriotic,  virtnoiiB,' law-abiding  chief  magistrate 
would  have  healed  the  wonnds  of  war,  soothed  private  and  pnblio  sorrows,  pro- 
tected tbe  weak,  encouraged  the  strong,  and  lifted  from  the  southern  people 
the  burdens  which  now  are  greater  than  they  can  bear. 

'tVavellers  and  astronomers '  inform  us  that  in  the  southern  heavens,  near  the 
Bohthem  cross,  then  is  a  vast  space  which  the  uneducated  call  the  hole  to  the 
sky,  Vhere  tbe  eye  of  mau,  with  the  aid  of  the  ^6wen  of  the  telescope,  has  been 
nnable  to  discover  nebulee,  or  asteroid,  of  comet,  or  planet,  or  star,  or  iUn.  In 
that  dreary,  cold,  dafk  region  of  space, 'which  te  only  known  to  be  lesa'^tiian 
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infinite  hy  tbe  evideacee  of  creation  elsewhere,  th»  Great  Aothar  of  celeatial 
mechaniam  ba«  ]eft  the  chaos  which  was  in'  the  hegiuaiug.  If  tfaie  earth 
were  capable  of  the  sentiments  and  emotions  of  joatice  and  virtue,  which  in 
human  mortal  beings  are  the  CTidences  and  the  pledge  of  our  Divine  ori^ 
and  immortal  destiny,  it  would  heave  and  throw,  with  the  energy  of  the 
elemental  forces  of  nature,  and  project  this  enemy  of  two  races  of  men  into 
that  vast  region,  there  forever  to  esiet  in  a  soHtnde  eternal  as  life,  or  as  the 
absence  of  life,  emblematical  of,  if  not  really,  that  "  outer  darkness  "  of  which 
the  Saviour  of  man  sp<ike  in  warning  to  those  who  are  the  enemies  of  themselves, 
of  their  race,  and  of  their  God.  But  it  is  yours  to  relieve,  nut  to  punish.  This  done 
and  OUT  country  is  again  advanced  in  the  intelligent  opinion  of  mankind.  In 
other  governments  an  unfaithful  ruler  can  be  removed  only  by  revolution, 
violence,  or  force.  The  proceeding  here  is  judicial,  and  a'icording  to  the  forma 
of  law.  Yonr  judgment  will  be  enforced  without  the  aid  of  a  policeman  or  a 
soldier.  "What  other  evidence  will  be  needed  of  the  valae  of  republican  institu- 
tioM  ?  What  otijer  test  of  tbe  strength  and  vigor  of  our  government  t  What 
other  assurance  that  the  virtae  of  the  people  is  equal  to  any  emergency  of 
national  life  ? 

The  contest  which  the  House  of  Representatives  carries  on  at  your  bar  is  a 
contest  in  defence  of  the  constitutional  rights  of  tbe  (Jungresa  of  the  United 
States,  representing  tbe  people  of  tbe  United  States,  against  the  arbitrary, 
unjust,  illegal  claims  of  the  Executive. 

This  is  the  old  contest  of  Europe  revived  in  America.  England,  France,  and 
Spain  have  each  been  the  theatre  of  this  strife.  In  France  and  Spain  the 
Executive  triamphed.  In  England  tRe  people  were  victorious.  The  people  of 
France  gradually  but  slowly  regain  their  rights.  But  eveil  yet  there  is  aofreedom 
of  the  press  in  France ;  there  is  no  freedom  of  the  legislative  will ;  the  Emperor 
is  supreme. 

Spain  is  wholly  an  regenerated.  England  alone  has  a  &ee  parliament  and  a 
government  of  laws  emanating  from  the  enfranchised  people.  These  l^ws  are 
everywhere  executed,  and  a  sovereign  who  should  wilfully  interpose  any  obsta- 
cle would  be  dethroned  without  delay.  In  England  the  law  is  more  mighty 
than  the  king.     In  America  a  President  claims  to  be  mightier  than  tbe  law. 

This  result  in  England  was  reached  by  slow  movements,  and  after  a  struggle 
which  lasted  through  many  centuries.  JobnHampdenwasnotthe  first nor.tfae  last 
of  the  patriots  who  resisted  executive  usurpation,  but  nothing  could  have  been 
more  inapplicable  to  the  present  circumstances  than  tbe  introduction  of  bis  name 
as  an  apology  for  tbe  usurpations  gf  Andrew  Johnson. 

"No  man  will  question  John  Hampden's  patriotism  or  the  propriety  of  his  acta 
when  be  brought  the  question  whether  ship-money  was  within  the  Constitution 
of  England,  before  the  courts  ;"  but  no  man  will  admit  that  there  is  any  yarallel 
between  Andrew  Johnson  and  John  Hampden.     Andrew  Johnson  takes  the 

floce  of  Charles  I,  and  seeks  to  snbetitute  his  own  will  for  the  laws  of  the  land, 
n  1636  John  Hampden  resisted  tbe  demands  of  an  usurping  and  unprincipled 
king,  ia  does  Edwin  U.  Stanton  to-day  resist  the  claims  and  demands  of  an 
UlUDrincipled  and  usurping  Fre^idenL 

The  people  of  England  have  successfully  resisted  execntive.encroachment 
apos  their  rights.  Let  not  their  example  be  lost  upon  us.  We  euppreBsed  thi^ 
lebellioQ  in  arms,  and  we  are  now  to  expel  it  from  tbe  executive  councils.  This 
doi^  republican  institutions  need  no  further  illustration  or  defence.  All  things 
then  relating  to  the  national  welfare  and  life  are  made  as  secure  as  can  be  any 
future  events. 

The  freedom,  prosperity,  and  power  of  America  are  established.  The  frienda 
of  constitutional  liberty  throughout  Europtf  will  hail  with  joy  the  assured  ereat- 
ness  and  glory  of  tbe  new  repnhlic.  Our  internal  di^culties  will  rapidly  Qisap- 
pear.    Peace  and  prosperity  will  return  to  every  portion  of  tbe  country.    In  a 
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few  Weeks  or  raontliB  we  ebiSl  celebrate  a  restored  Union  upon  the  baeiB  of  the 
eqnal  rightH  of  the  States,  in  each  of  which  «[Uttlity  of  the  people  will  be 
recigniKed  and  eetahlish^.  This  respondent  ie  not  to  be  conricled  that  these 
things  ma^  come,  but  jastice  being  done  these  things  are  to  come. 

At  your  har  the  House  of  RepreBentatives  demands  justice— justice  ftir  the 
people,  justice  to  the  accused.  Justice  Is  of  God,  and  it  cannot  perish.  By 
and  through  justice  comes  obedience  to  the  law  by  all  raagietrates  and  people. 
By  and  through  justice  comes  the  liberty  of  the  law,  which  is  freedom  with- 
out license. 

Senators,  aa  far  as  I  am  concerned,  the  case  is  now  in  your  hands,  and  it  ia 
Boon  to  be  closed  by  my  associate.  The  House  of  Reptesentatives  have  presented 
this  criminal  at  your  bar  with  equal  confidence  in  his  guilt  and  in  your  disposi- 
tion to  administer  exact  justice  between  him  and  the  people  of  the  United  States. 

Hie  conviction  ia  the  triumph  of  law,  of  order,  of  justice.  '  I  do  not  contem- 
plate his  aiiquittal — it  is  impossible.  Therefore  T  do  not  look  beyond.  Bnt, 
sebators,  the  people  of  America  will  never  permit  an  usurping  executive  to 
break  down  the  securities  for  liberty  provided  by  the  Constitution,  The  cause 
of  the  republic  is  in  your  hands.  Your  verdict  of  guilty  is  peace  to  our  beloved 
•onntry. 

Ur.  Johnson.  Mr.  Chief  Justice,  I  understand  from  the  counsel  fot  the 
President  who  is  next  to  address  the  Senate  that  he  would  be  very  much 
obliged  to  the  Senate  if  they  would  take  their  usual  recess  now,  be  being 
anxious  to  make  a  continuing  argument.  I  move,  therefore,  that  the  court  take 
a  recess  for  fifteen  minntes. 

The  motion  was  agreed  to ;  and,  at  the  expiration  of  the  recess,  the  Chief 
Juj^ce  resumed  the  chair. 

""BonTTiioMAS  A.  R.  Nelson,  counsel  for  the  respondent,  addressed  the  'Sen- 
ate as  follows : 

Mr.  Chief  JiisTrcE  and  ^enatohs  :  I  have  been  engaged  in  the  practice  of 
my  profession  as  a  lawyer  for  the  last  thirty  years.  I  have  been  concerned  in 
every  variety  of  cause  which  can  be  tried  under  the  lawa  of  the  State  in  which 
I  reside.  I  have,  in  the  course  of  my  somewhat  lengthy  professional  life, 
argued  cases  involving  life,  liberty,  property,  and  character.  1  have  prosecuted 
and  defended  every  species  of  criminal  cause,  from  murder  in  the  first  degree 
down  to  a  simple  assault.  But  in  rising  to  address  you  to-day  I  feel  that  all 
the  causes  in  which  I  ever  was  concerned  sink  into  comparative  insignificance 
when  compared  with  this ;  and  a  painl'ul  sense  of  the  magnitude  of  the'  case  in 
which  I  am  now  engaged,  and  of  my  inability  to  meet  and  to  defend  it  as  it 
shonld  be  defended,  oppresses  me  aa  I  rise  to  address  you  ;  and  I  Would  hum- 
bly invoke  the  great  Disposer  of  events  to  give  me  a  mind  to  conceive,  a  heart 
to  feel,  and  a  tongue  to  express  those  words  which  should  be  properly  and  fitly 
expressed  on  this  great  occasion.  I  would  humbly  invoke  that  assistance  whtcii 
eomes  from  on  high ;  for  when  I  look  at  the  results  which  may  follow  from  this 
trial;  when  I  endeavor  to  contemplate  in  imagination  bow  it  is  to  afl^t  our 
oountry  and  the  world,  I  start  back,  feeling  that  I  am  utterly  incapable  of  com- 
prehending its  results,  and  that  I  catmot  look  into  the  future  and  foretell  tbnn. 

t  feel,  senators,  that  it  will  he  necessary  upon  this  ocoasion  for  me  to  notice  mau/ 
•thiil^  whieh,  as  I  suppose,  have  bat  little  bearing  upon  the  speoiSc  articles  of 
hoHeacfaraent  which  have  been  presented.  In  doing  so,  to  borrow  the  language 
of  Mr.  "Witt  upon  the  trial  of  Judge  Peek,  "  If  we  pursue  the  opening  arguments 
of  the  honorable  managers  more  closely  than  may  seem  necessary  to  some  of 
the  court,  it  will  be  remembered  that  it  would  be  presamptuous  in  ua  to  sHght 
any  topic  which  the  learned  and  honijrable  managers  may  have'  deemed  it  imjlort- 
ant  to  prCBfl  on  the  consideration  of  the  court," 

It  has  been  charged  that  the  President  was  "  trifling"  with  the  Senate. 
Scarcely  had  we  entered  upon  this  trial  before  chaises  were  made  against  him 
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of  seelutig,  nnd  improperly  seeking,  to  gain  time;  to  effect  an  unirnrthy  and 
improper  procraatination.  I  sliali  dwell  but  a  moment  on  tbat.  We  aapposed 
tbat  tnere  was  no  impropriety  in  our  asking  at  the  bands  of  the  Senate  a  i  easoa- 
able  indulgence  to  prepare  for  onr  defence,  when  the  subject  of  impeai.'hmeat  had 
been  before  the  House  of  KepreBentatives  in  eome  form  or  other  for  more  than  a 
twelvemonth,  and  when  the  worthy  and  able  managers  who  have  been  selected 
to  conduct  it  in  this  Senate  were  armed  at  all  points  and  ready  to  contest  the 
cause  ou  the  one  band,  and  we,  upon  the  other,  were  suddenly  summoned  from 
our  professional  pursuits  ;  we,  who  are  not  politicians,  hut  lawyers  engaged  in 
the  practice  of  our  profession,  were  summoned  here  to  measure  arms  with  gentle- 
men who  are  skilled  in  political  gladiation  and  are  well  posted  upon  a^I  the  sub- 
jects that  may  be  involved  in  this  investigation. 

But  it  is  not  merely  the  complaint  as  to  time  and  se  to  trifling  with  the  Senate 
that  it  will  become  my  duty  to  notice.  A  great  many  things  have  been  said, 
senators,,  and  among  the  rest  an  efibrt  has  been  made  to  draw  "a  picture  of  the 
President's  mind  and  heart;"  be  has  been  stigmatized  as  a  "usurper,"  as  a 
"  traitor  to  bis  party,"  aa  "  disgracing  the  position  held  by  some  of  the  most  illus- 
.  trious  in  the  land,"  as  "  a  dangerous  person,  a  criminal,  but  notan  ordinary  ohe," 
as  "encouraging  murders,  assassinations,  and  robberies  all  over  the  southern 
States  ;"  and  finally,  by  way  of  proving  that  there  is  one  step  between  the  sub- 
lime and  the  ridiculous,  he  has  been  charged  with  being  "  a  common  scold,"  and 
a  "ribald,  scurrilous  blaspberaer,  bandying  epithets  and  taunts  with  ajeering 
mob" 

Sncb  are  some  of  the  many  accusations  which  have  been  made  herefrom  time 
to  time  in  the  progress  of  this  protracted  investigation.  Nothing  or  next  to 
nothing  has  been  said  iu  vindication  of  the  President  against  these  charges.  It 
will  be  my  duty,  senators,  to  pay  some  attention  to  them  to-day.  We  have 
borne  it  long  enough,  and  I  propose,  before  I  enter  upon  the  investigation  of  the 
articles  of  impeachment,  to  pay  some  attention  to  these  accusations  which  have 
been  heaped  upon  ua  almost  every  day  from  the  commencement  of  the  trial,  and 
which  have  hitherto  passed  unanswered  and  unnoticed  on  the  side  of  the  Presi- 
dent of  the  United  States. 

If  it  be  true,  as  alleged,  that  the  President  ia  guilty  of  all  these  things,  or  i^ 
he  has  been  guilty  of  one  lithe  of  the  otFences  which  have  been  imputed  to  him 
in  the  opening  argument,  and  which  have  been  iterated  and  reiterated  in  the 
argument  of  to-day,  then  X  am  willing  to  confess  that  he  is 


I  am  willing  to  admit  tbat  if  he  is  guilty  of  any  of  the  charges  which  hare 
been  made  against  him  he  is  not  only  worthy  of  the  censUre  of  this  Senate,  but 
a  whip  should  be  put  in  every  honest  hand  to  lash  bim  around  the  world  as  a 
man  unworthy  of  the  notice  of  gentlemen  and  unfit  for  the  association  of  any 
of  his  race ;  he  ahonld  be  pointed  at  everywhere  and  shown  as  a  monster ;  he 
should  be  banished  from  society ;  his  very  name  sbonld  become  a  word  to  frighten 
children  witb  throughout  the  land  from  one  end  of  it  to  the  other,  so  that  when 
0D«~  should  meet  him  his  sight  would  cause— 

"  Eocli  particular  bair  to  stand  on  end 
Like  quilla  apon  the  tVetfnl  poicupine." 

If  he  be  a  man  such  as  is  represented  ou  the  other  side,  then,  senators,  we 
a^ee  tbat  neither  I,  nor  any  of  Uiose  who  are  associated  with  me,  can  defend 
him. 

But  who  Is  Andrew  Johnson  f  Who  is  the  man  that  you  have  upon  trial  now, 
and  in  regard  to  whom  the  gaze  not  of  little  Delaware,  but  of  the  whole  Union  and 
of  the  civilized  world  ia  directed  at  the  present  moment  t  Who  ie  Andrew  John- 
sou  ?  That  is  a  ijuestion  which  a  few  years  ago  many  of  ihose  whom  I  now  address 
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coalcl  have  answered,  and  could  have  answered  tnth  pleasure  and  delight  and  joy. 
Who  is  Andrew  John»on  ?  -Go  to  the  town  of  Qreenville  hot  a  few  short  yean 
ago,  a  little  village  aitnate  in  the  monntaiiiB  of  East  TenoesBee;  and  yon  will 
see  a  poor  boy  entering  that  village  a  stranger,  without  friends,  without  acquaint- 
HDCBS,  following  an  humble  mechanical  parsuit,  scarcely  able  to  lead,  nuable  to 
write,  but  yet  induBtrious  in  his  calling,  honest  and  faithful  in  Kia  dealings,  aud 
having  a  mind  such  ae  tbe  God  of  heaven  had  implanted  within  bim,  and  which 
it  was  intended  and  designed  should  be  called  into  exercise  and  displayed  before 
tbe  American  people.  He  goes  there,  and  I  may  aay  almost,  in  the  language 
of  Mr,  Clay  in  reference  lo  tbe  State  of  Kentucky,  he  enters  the  State  of  Ten- 
nessee an.  orphan,  poor,  penniless,  without  the  favor  of  the  great ;  "  but  scarce 
had  he  set  his  foot  upon  her  generous  soil  when  be  was  seized  and  embraced 
with  parental  fondness,  caressed  as  though  he  bod  been  a  favorite  ehild,  and 
patronized  with  liberal  and  unbounded  munificence."  In  the  first  instance  he 
applies  to  tbe  people  of  his  county  to  honor  him  by  giving  him  a  seat  in  the 
lower  braneb  of  the  State  legislature.  That  wish  is  granted.  Next  he  ia  sent 
to  the  State  aenate ;  then  to  the  House  of  Bepreseutatives  of  the  American 
GoOgresa  ;  then,  by  tlie  voice  of  the  people  in  two  hard-fought  eonteste,  he  waa 
riected  governor  of  the  State ;  then  he  was  sent  to  tbe  Senate  of  the  United 
States,  and  bis  whole  career  thus  far  was  a  career  in  which  be  had  beea  hon- 
ored and  respected  by  the  people,  and  it  has  only  been  within  some  two  or 
three  years  that  chains  have  been  preferred  against  him  such  as  those  which 
are  presented  now. 

Never  since  the  days  of  Warren  Hastings,  ay,  never  since  the  days  of  Sir 
Walter  Raleigh,  has  any  man  been  stigmatized  witi  more  cevere  reprobation 
than  the  President  of  tbe  United  StMes.  All  the  powers  of  invective  whicb 
the  able  and  ingenioaa  managers  can  command  have  been  brought  into  requisi- 
tion to  fire  your  hearts  and  to  prejudice  your  miuds  agaiust  him.  A  perfect 
storm  has  been  raised  around  him.  All  the  elements  have  been  agitated. 
"Far  along. 

From  peak  to  peak  the  rattling  crngs  BTHong^ 

Leaps  the  lire  thunder  !     Not  from  one  lone  cloud. 

But  eveij  mouutaiu  now  hath  found  a  tongue, 

Aod  Jura  answers  through  her  mlatj  ehrouil, 

Back  to  the  joyous  Alps,  who  call  to  her  aloud!" 

Tbe  storm  is  playiag  around  bim;  tbe  pitiless  rain  is  beating  npon  him;  the 
lightnings  are  flashing  around  him;  but  I  have  the  pleasure  to  state  to  you, 
senators,  to-day,  and  I  hope  that  my  voice  will  reach  the  whole  country,  that 
in  the  midet  of  it  all  be  still  stands  firm,  serene,  unbent,  unbroken,  unsubdued, 
nuawed,  unterrified,  bnrlicig  no  words  of  threat  or  menace  at  the  Senate  of  the 
United  States,  threatening  no  civil  war  to  deluge  his  country  with  blood;  but 
feeling  a  proud  conflciousnesa  of  his  own  integrity,  appealing  to  heaven  to  wit- 
ness Uie  purity  of  his  motives  in  his  public  administration,  and  calling  upon  you, 
senktors,  in  the  name  of  the  living  God,  to  whom  yon  have  made  an  appeal) 
that  yon  will  do  equal  and  itnpartial  justice  in  this  case  according  to  the  Con: 
BtitutJon  and  the  laws,  to  pronounce  him  tnnoceut  of  the  offences  which  have 
been  charged  against  him. 

Who  is  Andrew  Johnson  f  Are  there  not  aenatoM  here  who  are  well 
■oqnainted  with  him?  Are  there  not  men  Jiere  whose  siinds  go  back  to  tbe 
Btiu^ngl  times 'of  1860  and  1861,  when  treason  was  rife  in  this  Capitol,  when 
meu'fl  faces  turned  pale,  when  despatch  after  despatch  was  sent  from  this  cbamr 
ber  tmd  from  tbe  House  of  Representatives  to  the  people  of  the  southern  States 
to  "  fire  the  sonthem  heart,"  to  prepare  the  southern  mind  for  that  revolution 
which  agitated  our  country  and  which  coat  the  lives  and  the  treasure  of  the 
nation  to  Bnch  an  alarming  extent?  Where  was  Andrew  Johnson  then  1  Stand- 
ing here,  almost  within  ten  feet  of  tbe  place  in  which  I  stand  now,  eolitaiy  and 
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(tlose,  in  this  magDificent  cbamberi  irheit  "bloodj  treaeoa  flooriabed  over  us," 
hia  rpice  was  beard  arousing  the  nation.  Some  of  jroubeard  iL  'I  only  beard 
itB  e«boes  as  they  rolled  along  from  one  end  of  the  laad  to  the  other,  tA  ^ixcite 
tuid  arouse  the  patriotism  of  onr  common  country.  Yea,  be  stood  "  solitary  and 
nlone,"  the  only  member  from  the  eonth  who  was  disposed  to  battle  sgaigst 
treason  tbeD  ;  and  he  now  is  oalled  a  traitor  bimaelf !  *  He  wbo  faae  periled  bis 
life  in  a  thousand  forms  to  put  down  treason ;  he  wbo  bae  been  reckless  of 
danger ;  he*  who  has  periled  bia  life,  bis  fortune,  and  bis  sacred  honor  to  save 
this  land  from  destruction  and  ruin — he  now  is  Fttignaatized  afid  denounced  as  a 
traitor ;  asd  from  one  end  of  the  country  to  the  other  that  accusation  Js  made. 
Mid  it  rioga  and  rings  again  until  tbe  echoes  even  come  back  ta  the  Gapito),  and 
are  intended,  if  possible,  to  influence  tbe  judgment  of  seaatersl 

Who  is  Andrew  Jobneon  1  Not  a  man  who  is  disposed,  to  betray  any  trust 
that  bad  been  reposed  in  him  j  font  a  man  who,  wfaeoeTer  be  has  been  before  tha 
people  who  knew  him  best,  bas  npon  all  occasions  been  sustained — sustained  by 
his  neighbors,  snatained  by  his  State,  sustahied  by  bis  country — and  wbo  en  all 
occasions  bas  shown  himself  worthy  of  tbe  bigb  confidence  inA  trust  that  have 
been  reposed  in  him.  ' 

I  know,  senators,  that  when  I  state  these  things  in  your  presence  and  in  your 
hearing  they  may  excite  a  smile  of  derision  among  some  of  those  wbo  di£^ 
with  him  in  opinion.  I  know  that  an  unfortnnate  difference  of  opinion  exists 
between  the  Onngress  of  tbe  United  States  and  the  President,  and  I  tae\,  in 
attempting  to  address  you  in  his  behalf  npon  some  of  the  very  qaestions  about 
which  this  difference  exists,  that,  in  the  lan^age  of  Mr.  Adams,  I  am  walking 
in  the  midst  of  burning  ploughshares  ;  but  I  pray  Almighty  Gkid  to  direct  ma 
and  to  lead  me  aright,  for  I  believe  in  His  presence  this  day  that  my  distin- 
guished client  is  innocent  of  the  charges  that  are  preferred  against  bim ;  and  1 
hope  that  God's  blessing,  that  has  followed  him  thus  far  in  life,  will  follow  him 
now,  and  that  he  will  at  the  end  of  this  trial  come  out  of  tbe  fiery  furnace  through 
which  be  is  passing  without  the  smell  of  fire  upon  bis  garments. 

Wbo  is  Andrew  Johnson  }  Why,  senators,  when  the  battle  of  Manassas, 
as  we  called  it  in  the  south,  or  of  Bnll  Bnn,  as  I  believe  it  is  ealled  ia  tha 
north,  was  fought,  when  our  troops  were  defeated,  when  they  ruslied  in  hot 
baste  and  awful  confusion  to  this  capital,  when  men's  faces  tnmed  pale  and  th^ 
hearts  grew  faint,  where  was  Andrew  Johnson  then,  this  traitor,  this  usurper, 
this  tyrant  1  Again  he  was  heard  in  his  place  in  the  Senate,  and  he  rices  with 
a  resolution  in  his  hand,  undismayed,  unfaltering,  believing  in  the  justice  of  tba 
great  cause  in  which  the  country  was  engaged,  and  once  mote  bis  voice  was 
heard  proclaiming  to  tbe  whole  land  and  to  all  tbe  world  the  obJeQts  and  pur- 
poses of  the  war  and  the  determioation  of  tbe  Congress  of  the  United  States, 
in  the  fear  of  God  and  in  the  confidence  of  tbe  justice  of  their  canse,  to  pursn« 
it  to  an  honor^le  and  a  safe  conclnsion.  Then  it  was  that  his  voice  was  ueard, 
and  again  the  plaudits  of  hundreds  and  thousands  shook  tbe  very  walls  of  this 
Capitol  in  bis  favor,  as  they  bad  done  on  former  occasions  whan  he  stood  hero 
Milt  vindicated  the  American  Oonstitution  and  proclaimed  the  determination  of 
tbe  government  to  iqtbold  and  to  maintain  it. 

One  word  more,  senators,  in  regard  to  the  Presidentof  tbe  United  States.  It 
is  admitted  upon  all  liands  that  we  are  addressing  gentlemen  of  the  highest 
intelligence  and  position  in  tbe  land,  many  of  whom,  a*  has  been  repeatedly 
said,  are  judges  and  lawyers  well  skilled  in  the  law.  What  baa  been  your  mle 
of  conduct  either  as  judges  or  lawyers  when  you  came  to  prononnce  judgment 
npou  tbe  conduct  of  a  fellow-man  f  You  endeavored  ta  place  yourselves  in  hli 
position  ;  you  endeavored  to  look  at  things  from  his  stand-point ;  you  endeav^ 
ored  to  judge  of  them  as  be  judged  of  them ;  and  when  ^on  thus  act  yon  an 
enabled  anderetandingly  to  determine  whether  tbe  particular  act  in  question  b« 
right  or  wrong.     I  only  ask  yon  here  to-day,  if  it  be  possible  for  you  to  do  so, 
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to  place  yonrselveB  in  Andrew  Jobneon's  posit.ioD,  and  to  look  from  his  stand- 
point, ftnd  judge  in  the  manner  in  which  be  judged.  I  know,  eenators,  that 
thiB  \b  wiking  a  great  deal  at  jour  hands.  I  know  it  ie  asking  a  great  deal  of 
men  who  have  fixed  opinions  apon  snbjecte  like  these  tiy  review  their  own  opia- 
ioDB  and  to  consider  them,  especinlly  where  they  are  difi'ereftt  from  those  of  the 
man  whose  conduct  th^  are  endeavoring  to  judge.  Bnt  I  feel,  when  I  am 
addressing  you  here  to-day,  that  I  am  not  addreaaine  a  Senate  snch  as  the  honora- 
ble managers  spoke  of  the  other  day.  I  am  not  addreesing  mere  politicians.  I 
feel  that  I  am  addressing  judges — the  most  eminent  judges  known  to  the  laws 
and  the  Constitution  of  onr  country — judges  sitting  upon  the  greatest  trial 
known  to  the  Constitution;  judges  who  have  prescribed  an  oath  for  themselves; 
and  while  1  know,  while  we  all  feel,  the  power  of  passion  and  of  prejudice  and 
preoonciived  opinion,  and  know  the  difficulty  of  laying  them  aside,  yet,  sena- 
tors, I  would  humbly  and  reapectfally  invoke  you  this  day,  in  the  name  of  that 
Qod  to  whom  yoQ  have  appealed,  to  make  one  honest,  faithful  effort  to  banish 
ftom  your  mind,  aa  far  aa  possible,  all  preconceived  opinions ;  to  sink  the  poli- 
tician in  the  judge ;  to  rise  to  the  dignity  and  majeaty  of  this  great  occasion ; 
and,  though  it  be  like  cutting  eff  a  right  arm  or  plucking  out  a  right  eye,  I  ask 
yoo,  aenators,  to  rise  to  that  anperhuman,  Gh>d-like  effort  which  shall  enable  yon 
to  banish  these  opinions  and  to  do  that  equal  and  impartial  justice  f'bich  you 
have  sworn  to  do. 

Some  people  think  that  this  cannot  be  done.  It  is  impossible  to  closo  ont 
eyes  against  what  is  taking  place  out  of  doore.  It  is  impossible  not  to  ktiow 
that  the  newapapere  have  diacnssed  this  case.  The  presa  of  this  country  is 
now  the  most  tremendous  power  that  belongs  to  k,  a  power  greater  than  the 
power  of  Presidents  and  senators  and  representatives,  the  mightiest  power 
known  to  the  land.  It  is  impossible  for  us  to  close  our  eyes  againat  the  fact 
that  this  case  has  been  diacuased  and  discussed  over  and  over  again  in  every 
form  by  thoae  who  iavor  impeachment  and  by  those  who  are  oppoaed  to  it,  and 
jdt  manner  of  opinions  have  been  expressed.  Some  have  said  that  they  can 
calculate  jnat  exactly  what  ie  to  be  the  result  of  this  trial.  Senators,  I  have 
made  no  sncb  calculation.  I  declare  to  you  here  most  solemnly,  I  declare  to 
this  couutry  moat  solemnly,  that  f  make  no  such  calculation.  No  such  unworthy 
investigation  has  for  a  moment  agitated  my  mind.  Ho,  aenators,  I  would  not  do 
a  thing  ao  unworthy  of  the  lofty  position  which  you  hold  in  the  land.  I  say  to 
yoa,  and  I  say  to  the  whole  country,  that  whatever  others  may  think,  whatever 
they  may  believe,  I  for  one  do  not  believe  that  impeachment  is  a  foregone  con- 
clusion. If  I  thought  80,  humble  aa  I  am.  And  exalted  aa  you  are,  I  wotild  acorn 
the  idea  of . addressing  myself  to  this  honorable  court;  but  I  do  not  believe  it. 
No,  airs,  no  j  nothing  bnt  a  result  which  I  trust  in  God  never  will  happen  will  bring 
me  to  the  conclusion  that  any  such  state  of  things  exists  with  honorable  men, 
representativea  of  the  aovereignty  of  the  States ;  for,  senators,  we  all  knoir 
enough  about  the  history  of  our  country  to  know*  that  it  requires  no  oniinary 
talent,  no  ordinary  character,  no  ordinary  experience  to  get  to  this  chamber  in 
which  you  are  acting  as  the  representatives  of  the  States.  It  requires  standing, 
eharaoter,  age,  talent  to  enable  men  to  come  here  and  to  «ccupy  the  positions 
that  yon  now  occupy ;  and,  for  the  honor  of  our  common  country,  for  the  honor 
^  Ainericau  senators,  for  the  honor  of  our  noble  ancwtors  who  framed  this  tri- 
InSaftl  with  a.  view  to  do  equal  etoA  impartial  justice,  I  cannot  for  one  moment 
eredltsuch  things.  I  would  eay  now,  as  I  have  seen  it  said  on  some  few  occa- 
lione — I  would  aay  now  ae  ever  to  the  American  people,  place  no  confidence  in 
tbeie  tfaiOgB ;  believe  that  the  senators  of  the  American  nation  are  all  honeet 
and  honorable  men  ;  and  in  every  time  of  trial  and  of  danger,  when  the  billows 
of  excittliment  roll  bl^h,  when  human  patsions  are  aronsed  and  agitated  is  the 
highest  degree,  look  to  the  Senate;  look  with  hope  and  with  confidence;  look 
to  thoae  men  who  are  in  some  degree  elevated  above  dependence  upon  mere 
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poptlar  clamor  and  baaty  and  temporary  excitement ;  look  to  the  Senate ;  look 
to  it  with  confidence;  and  thus  looking,  your  hope  shall  not  be  in  vain. 

Thus  it  is,  Benators,  that  I  shall  endeacor  to  address  you  on  this  occasion.  It 
ia  with  this  hope  and  with  this  confidence  that  I  approach  the  consideration  of 
some  of  the  other  topics  which  hate  been  railed  in  this  cau?e,  I  a^ked  yon  b 
moment  ago,  if  possible,  to  place  yourselves  in  the  condition  of  the  President  of 
the  United  States,  to  divest  yourselves,  bo  far  as  you  can,  of  all  preconceived 
opinions — and  I  admitted  that  it  ia  an  almost  superhuman  effort  to  do  so — *nd 
to  place  yourselves,  as  far  as  yon  can,  in  his  position,  to  look  at  hia  acts  in  the 
manner  in  which  he  looked  at  them.  And  now  trace  the  history  of  his  life  in 
another  view,  his  life  as  a  politician. 

Who  is  the  President  of  the  United  States?  A  democrat  of  the  straightest  of 
strict  constractionists  [  an  old  Jacksonian,  Jeffersonian  democrat  ;*a  man  who 
proclaimed  his  democracy  in  the  very  letter  of  acceptance  which  he  wrote  at  the 
time  when  he  was  nominated  for  the  Vice- Presidency ;  a  man  who  told  you  and 
who  told  the  whole  country  in  that  letter  that  he  was  a  democrat,  and  who  ' 
endeavored  to  atoiiBe  the  old  democracy  to  what  he  called  the  pure  and  correct 
democracy  of  the  country,  to  rally  around  [he  national  flag-  and  to  sustain  the 
country  in  the  great  conflict  through  which  it  was  paSaing.  Now,  when  you 
look  at  this,  and  when  you  consider  all  the  public  speeches  that  he  ever  made, 
examine  the  records  of  Congress,  examine  your  dehates  everywhere,  look  to  any 
question  in  which  an  inquiry  into  the  Constitution  of  the  United  States  was  ever 
involved,  where  do  you  find  the  President  ?  You  find  him  under  all  circum- 
stances a  strict  constructionist  of  the  Constitution,  adheriigg  with  tenacity  to 
the  principles  of  that  party  faith  in  which  he  had  been  trained  and  educated ; 
and  when  you  look  at  the  great  difference  of  opinion  that  exists  between 
htm  and  yourselves,  and  him  and  the  House  of  Representatives  upon  the 
great  questions  that  are  agitating  the  country,  while  you  may  differ  from 
hira  in  opinion,  while  you  do  differ  with  him  in  opinion,  yet,  senators,  I  ask 
you  if  he  may  not  honestly  entertain  an  opinion  different  from  yours?  Do 
accord  to  bim  something  of  those  motives  that  you  accord  to  every  other 
human  being  upon  a  trial ;  accord  to  him  at  least  what  the  laws  of  the  land 
grant  to  the  meanest  criminal  who  ever  was  arraigned  at  the  bar  of  justice ; 
accord  to  him  the  benefit  of  the  legal  presumption  that  he  shall  he  presumed 
innocent  until  the  contrary  appears.  Look  at  his  motives;  look  at  the  manner 
in  which  he  has  acted  ;  and  if  there  has  been,  as  there  is,  an  unfortunate  diSet- 
enoe  of  opinion  between  him  and  the  Congress  of  the  United  Slates  upon  great 
constitutional  questions,  why,  senators,  attribute  the  difference,  if  you  please,  to 
the  training,  to  the  education,  to  the  habits  of  thought  of  his  whole  life;  hut  do 
n0ti  ia  the  absence  of  proof,  attribute  it  to  unworthy,  haae,  mean,  dishonorable 
motives,  as  you  are  asked  to  do  on  the  other  side. 

I  b^  leave,  senators,  to  remind  you  of  the  resolution  to  which  I  adverted  a 
few  moments  ago ;  for,  in  the  view  which  I  take  of  this  case,  that  resolution 
fhmishes  a  key  to  the  whole  conduct  o^the  President  in  the  controversy  out  of 
which  this  unfortunate  prosecution  has  arisen.  How  was  that  resolution  of 
1861  ?     It  is  familiar  to  yon  all ; 

Ruolved.  That  the  present  deplorable  civil  war  has  been  forced  upon  the  conntrj  bj  tlie 
disunlonUts  of  the  southern  Statee  novr  in  revolt  ftgaiuet  tbe  ooiuliCational  goveruiitenC  and 
in  artna  around  the  capital :  tbat  in  this  national  enier^enc;  Confcnm,  baDisfatbg  all  feeling 
of  mer«  pasaion  or  reBentmeut,  will  recollect  only  its  dntj-  M  the  whole  coontiy ;  thai  this 
war  is  not  prosecuted  on  our  part  in  any  spirit  of  oppreaaion,  nor  for  any  purpose  of  conquest 
or  BUbjngation,  nnr  for  the  purpose  of  overthrowing  tlie  nghts  or  eetaolislied  inalilnlions 
of  those  States,  but  to  defend  end  maintain  the  supremacy  of  the  Constitntlou  and  all  laws 
made  in  pnrguance  thereof,  and  to  preserve  the  Union  with  all  the  dignity,  equality,  and 
rights  of  the  nveral  States  unimpaired ;  t^at  a«  soon  aa  these  objects  are  accoiofiliBhed  the 
war  ought  to  oease. 

There  is  the  chart  that  has  guided  the  President  of  the  United  States  .in  the 
discharge  of  hia  official  duty  ;  there  is  the  platform  on  which  he  has  stood ;  and 
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if  he  ha«  not  viewed  it  in  the  light  in  which  others  regarded  it,  still,  senntore, 
we  ask  ;ou  if  it  is  not  capable  of  being  regarded  iu  the  light  in  which  he  viewed 
it  7  If  it  is,  then,  as  I  shall  maiutaiQ,  we  deprive  this  prosecution  of  all 
improper  motive.  I  declare  here  to  yon  to-day  that  in  view  of  all  the  testimony 
which  baa  been  o^red  on  the  otjier  side,  in  view  of  alt  that  is  known  to  the 
hietorr  of  the  ununtry,  with  the  exception  of  one  solitary  circumstance,  the 
President  of  the  United  States  has  stood  up  in  letter  and  in  spirit  to  what  he 
believed  to  be  the  terms  of  this  resolution  which  was  adopted  with  something 
approBching' unanimity  in  both  bouses  of  GongresV  in  1861.  In  the  progress 
m  the  war  he  felt  that  it  was  necessary  for  him  to  yield  the  question  of  slavery 
80  far  as  be  had  any  influence  in  the  State  or  section  of  country  in  which  be 
resided.  He  did  yield,  and  he  went  as  far  as  the  farthest  to  proclaim  emanci- 
pation in  the  State  over  which  he  had  been  placed  as  military  governor :  hut  in 
all  other  respects  be  has  endeavored  to  carry  out  the  terms  of  this  resolution, 
which  waB  introdnced  by  himself  in  the  Benale,  and  into  the  other  house  by  the 
■  venerable  Crittenden,  known  to  you  all,  who  now  is  no  more,  but  whose  memory 
will  be  cherished  with  veneration  and  respect  so  long  as  America  shall  have  a 
oante.  So  long  as  talent'  and  genius  and  independence  and  faithfulness  ^nd 
firmneee  shall  be  venerated  and  respected,  the  name  of  that  great  and  good  wan 
will  be  honored  in  our  own  and  all  other  lands. 

Do  not  misunderstand  me,  senators.  It  is  not  my  purpose  to  enter  to-day 
niwn  any  discussion  of  the  differences  of  opinion  between  the  Congress  of  the 
United  States  and  the  President  in  regard  to  the  different  reconstruction  policy 
whieh  has  t>een  pursued  by  each.  I  only  advert  to  it  for  the  purpose  of  showing 
that  there  was  f)  pledge  that  the  dignity,  equality,  and  rights  of  the  States 
should  be  preserved;  and  in  1860  and  1S61,  when  the  galleries  of  thin  Senate 
tang  with  shouts  and  applause  of  the  multitude,  when  fair  women  and  brave 
mea  were  not  ashamed  to  express  their  admiration  for  and  gratitude  to  bin)  who 
is  now  on  trial  before  you,  he  advocated  a  doctrine  which  was  exceedingly 
ohnoxions  to  the  people  of  the  southern  States.  What  was  that  doctrine  ?  It 
was  that  the  Congress  of  the  United  States  bad  the  power  to  compel  obedience 
to  the  Constitutiou  and  laws  of  the  United  States.  He  denounced  the  doctrine 
of  secession.  He  denied  that  any  State  had  the  right  to  withdraw  from  the 
Union  without  the  consent  of  all  the  States.  He  insisted  that  the  whole  power 
of  the  government  should  be  brought  into  requisition  to  keep  those  States  within 
the  Union. 

He  faithfully  maintained  bis  principles  daring  the  war.  When  the  war  was 
over;  when  Lee  eurrendered  suddenly  and  unexpectedly;  when  the  govern- 
ment was  cast  upon  him  by  an  act  beyond  his  control;  wheu  all  its  responsi- 
bilities were  devolved  upon  him,  and  iu  the  sadden  eraei^ency  in  which  he  t^B 
called  upon  to  aot  it  was  necessary  for  him  to  aet  promptly,  to  act  hastily,  to  act 
Bp«edily,  so  as  to  bring  the  state  of  hostilities  to  a  final  termination  as  aooq  as 
possiblo,  senators,  what  did  be  do  1  There  was  no  ttmeto  call  Congress  to^thpr, 
no  time  to  assemble  the  representatives  of  the  nation,  for  the  eiination  of  the 
coantryi  upon  Lee's  surrender,  demanded  immediate  and  prompt  action.  What 
did  the  President  do  i  According  to  the  testijnony  of  Mr,  Stanton  himself, 
which  is  now  known  and  familiar  through  all  the  laud,  the  President  of  the 
United  States  undertook  to  carry  out  what  he  believed  to  be  the  policy  of  his 
.  ItmVBt^  pedeoassor.  He  undertook  this  in  good  faith.  He  retained  the 
\  eabfaM  which  Mr.  Linooln  leA.  He  manifested  no  desire  to  segregate  himself 
firom  the  party  by  whom  he  had  been  elevated  to  power.  He  endeavored  f^th- 
fit|Iy  too»nT  out  the  provisions  of  the  reaolutiouof  1861  to  preserve  the  dignity, 
equality,  aaa  rights  of  the  States,  and  not  to  impair  them  iu  the  slightest  degree. 
And  mw  the  question  which  I  put  before  tliie  Senate  and  before  the  miole 
country  is  this  :  suppose  he  committed  an  error  ;  suppose  be  is  wrong ;  sappofle 
Congress  is  right ;  m  the  name  of  all  that  is  sacred,  I  ask,  can  yon  ptedieate  gttUt 
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of  BUT  ftctfl  !tke  these  t  In  the  name  of  all  that  tl  saered,  I  atk,  can  any  one 
my  that  he  is  a  traitor  to  Ub  principleB,  Or  a  traitor  to  the  party  that  elected  him  T 
Itie  ameredifferenceof  opinion,  an  unfortanate,  a  very  unfnrtnnate  one,  bellreea 
him  and  the  Congress  of  the  United  States ;  bat  who  can  say  in  the  spirit  of 
.  candor  and  tmth  that  he  wee  not  encleavoring  and  did  not  in  all  his  acta  strive 
to  carty  out  what  he  believed  to  be  the  policy  of  the  party  by  whom  he  was 
elevated  to  power?  When  he  did  everything  that  be  thodght  it  was  necessary 
to  do  ;  when,  f  illowing  the  example  of  Mr.  Lincoln  is  regard  to  Arkansas  and 
Louisiana,  and  certainly  following  the  spirit  of  Mr.  Lincoln's  proclamations  and 
efforts,  he  sought  to  restore  the  other  southern  States  to  the  relations  which  they 
had  maintained  to  our  common  Union  before  the  civil  war  commenced,  I  ask  who 
can  say  that  there  was  guilt  in  all  this  1  You  may  differ  with  him  in  Opinion ;  you 
may  think  he  was  wrottg ;  I  have  no  doubt  that  a  large  majority  of  [he  senators 
Vhom  I  address  do  conscientiously  and  honestly  believe  that  he  was  wrong;  but 
still,  senators,  does  the  mere  face  that  you  think  he  was  wrong  disrobe  this  case 
of  that  part  of  onr  defence  which  rests  npon  the  honesty  and  integrity  of  the 
judgment  which  he  e:xerciaed  1  In  the  name  0f  all  that,  is  sensible  1  ask,  is  a 
judge  to  be  tried  because  he  mistakes  the  law  in  a  charge  to  a  jury  t  I  need 
not  tnra  to  authnrities  ;  I  need  not  read  law  books  to  satisfy  the  honorable  Sea- 
ate  that  every  man  acting  in  a  judicial  capacity,  from  a  simple  justice  of  the 
peace  np  to  the  Chief  Justice  of  the  highest  conrt  in  the  United  States,  is  pro- 
tected by  the  laws  of  the  land  in  the  fatthfal  and  honest  exercise  of  the  judgment 
that  is  conferred  npon  him. 

Ton  have  heard  a  great  deal,  senators,  about  the  doctrine  of  implied  power*. 
I  inay  have  occasion  to  speak  of  that  again  in  another  part  of  my  observations  to 
you ;  but  now  let  me  put  one  plain,  simple  question  to  this  Senate  and  to  the 
whole  country  :  can  any  nfan  put  his  finger  upon  any  sentence  or  clause  in  the 
Constitution  of  our  country  which  says  who  is  to  restore  the  relations  of  peace 
in  the  land  when  they  have  been  disturbed  by  a  civil  war  ?  You  have  the 
power  to  suppress  rebellion  [  bnl  the  very  moment  you  go  beyond  the  language 
of  the  Constitution  you  launch  out  into  implied  powers.  The  very,  moment  you 
depart  from  the  language  of  the  Constitution  you  are  obliged  to  resort  to  the 
doctrine  of  implication,  and  the  very  moment  you  admit  the  doctrine  of  impli- 
cation then  I  maintain  that  that  doctrine  is  just  as  applicable  to  the  President 
of  the  United  States  as  it  is  to  any  senator  or  tt)  any  repreaeotaLive. 

I  know  to  whom  I  am  addressing  myself;  I  know  the  intelligence  and  the 
high  respectHbility  of  this  great  tribunal ;  but  I  put  the  question  with  fearless 
cdaSdence  to  every  senator :  where  do  you  get  the  power  in  the  Constitution  to 
pass  your  reconstruction  laws  ?  Where  do  you  get  it  unless  you  get  it  "under 
the  power  to  suppress  Insurrection  I  Where  do  you  get  it  unless  you  obtaiart 
under  those  general  powers  by  which  the  war  was  cai'ried  on,  and  under  which 
it  Was  declared  that  a  government  has  an  inherent  right  to  protect  itself  against 
dissoltkion  ?  Where  do  you  get  the  power  elsewhere  ?  In  the  name  of  law 
and  order  atid  justice  that  you  have  inscribed  npon  the  tablet  over  the  door 
th'at  enters  into  this  magnincent  chamber,  and  which  I  trust  will  be  inscribed 
in  characters  of  living  light  upon  the  mind  and  the  heart  of  every  senator  I 
ftddrese  today,  I  ask  you,  senators,  where  do  yon  get  this  power  if  yon  do 
not  get  it  by  implication )  The  Constitution  is  silent.  It  does  not  say  that 
Congress  shall  pass  laws  to  reconstruct  States  that  have  been  in  rebel- 
lion. It  does  not  say  that  the  President  of  the  Unit«d  States  shall  do  this. 
Yon  are  obliged  to  resort  to  implication.  He  Is  the  commander-in-chief  of 
your  snnies.  The  country  was  in  a  state  of  war;  peace  had  not  been  declared 
when  these  measures  of  his  were  undertaken.  It  was  necessary  to  protect  the 
ctmhtry  against  disbanded  armies,  against  the  rsTOge  and  the  ruin  rhat  were 
Hkely  to  follow  in  the  wake  of  thousands  upon  thousands  of  soldiers  who  wen 
discharged  and  toraed  loose  npon  the  country.     I  repeat,  there  was  ho  time  to 
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falter,  no  time  to  hesitate,  na  time  in  vhicli  ar^i  to  ask  the  judgment  and  the 
aid  of  the  OoDgress  of  the  United  States.  He  vm  forced  to  act ;  and  if,  in  the 
construction  of  the  powers  and  duties  that  heloDg  to  him  as  PreBidenl  of  the 
Unit«d  States,  as  commander-in-chief  of  jour  semy,  as  the  principal  executive 
o£Bcer  in  the  land,  your  Prenident  mistook  his  powers,  if  he  miaconceived  them, 
if  he  fdl  into  the  error  into  which  yon  may  say  that  Mr,  Lincoln,  his  lamented 
predecespor,  had  fallen,  I  aek  you,  gentlemen,  ie  there  to  be  no  charity,  no 
toleration,  no  license,  no  liberality  for  .a  difference  of  opinion?  Have  we  gone 
back  two  hundred  years  in  tbe  history  of  the  world  to  the  period  when,  as  you 
all  know,  it  was  customary,  especially  in  regard  to  religious  opinions,  to  bncn  at 
the  alake  for  diffeiencea  in  opmion;  or  do  we  live  in  the  midet  of  the  light  of 
the  nineteenth  centuiy,  when  the  gospel  is  spread  abroad,  when  a  liberal  and 
enlightened  spirit  characterizes  tbe  age,  when  the  hnmaij  mind  has  been,  devel- 
oped in  such  form  and  to  such  extent  as  the  world  never  witnessed  before  ?  I 
ask  you,  senators,  is  he  to  be  judged  ia  the  spirit  of  the  dark  and  the  middle 
ages ;  are  you  to  go  back  to  the  history  of  the  midnight  of  mankind  in  order  to 
&i^  a  rule  for  his  conduct;*  or  are  you  to  judge  him  with  a  liberal,  enlightened, 
patriotic  judgment,  and  give  his  conduct  tbe  weight  to  which  it  ia  entitled? 

I  maintain  on  this  great  subject  that  the  President  in  his  position  as  the  chief 
esecntive  officer  of  the  land  was  entitled  to  form  a  judgment ;  that  he  was  com- 
pelled to  form  it ;  and  that  even 'if  his  actions  were  erroneous  and  contrary  to 
tbe  Uonetitution,  if  he  was  governed  by  honest  and  correct  and  upright  motives, 
his  honesty  and  integrity  of  motive  in  this  courier  any  court  under  the  heavens 
is  a  shield  and  a  protection  to  him  against  all  the  darts  that  may  be  levelled  at 
him  from  any  quarter,  high  or  low.  -  The  servant  that  knew  his  master's  will 
and  did  it  not  was  punished ;  but  never  the  servant  who  did  not  know  bis  mas- 
ter's will,  or  who  erred,  and  honestly  erred,  in  the  exercise  of  the  best  judg- 
ment and  reason  he  possessed. 

Senators,  I  maintain  that  ibis  cursory  glance  at  the  history  of  the  country 
and  of  tbe  differeuoe  of  opinion  that  esists  between  Congress  and  the  President  ia 
sufficient  to  show  that  he  was  animated  by  upright  and  correct  motives,  and  that 
he  ongbt  not  to  be  judged  in  the  spirit  in  which  tbe  honorable  managers  ask  that 
he  shall  be  judged;  his  acts  ought  not  to  be  condemned  ;  but  you  ought  to  give 
him  at  least  the  merit  of  having  bad  reason  to  act  ia  the  manner  in  which  he 
did  act. 

Without  discussing  the  questions,  but  merely  for  the  purpose  of  recttlUng  the 
attention  of  senators  to  certain  dates,  I  beg  leave  to  remind  you,  as  I  have 
already  done,  that,  according  to  Mr.  Stanton's  own  testimony  in  another  imves- 
tigation,  which  has  been  published  under  the  authority  of  Congress,  the  Presi- 
dent of  the  United  States  endeavored  to  carry  out  what  he  believed  to  be  tbe 
policy  of  Mr.  Lincoln ;  and  after  referring  to  some  few  dates  and  circumstances  I 
shall, p4ss  from  this  part  of  the  history  of  our  country  without  undertaking  to 
discuss  the  merits  of  the  difference  of  opinion  between  Congress  and  the  Preai- 
deot,  I  only  allude  to  it  for  the  purpose  of  relieving  him  from  the  charge  of 
being  a  usurper,  a  traitor,  a  tyrant,  a  man  guilty  of  every  crime  known  under 
the  heavens  I 

Mr.  Lincoln,  in  his  proclamation  of  July  8,  1864,  stated  that  he  had  failed 
to  Approve  tbe  first  reconstruction  bill  passed  by  Congress  on  the  Sd  of  July, 
18^4,  and  had  expressed  an  unwilliDgness  to  set  aside  the  constitutions  of 
ArkemeaB  and  Louisiana.  In  his  proclamation  of  December  8,  1863,  he  had 
isvited— mark  my  languago— he  had  invited  the  people  of  the  rebellious  States 
to  Ibrm  new  constitutions,  to  be  adopted  by  not  lesa  than  one-tenth  of  the  voters 
who  had  voted  at  the  presidential  election  of  1860,  each  of  whom  should  take 
the  oath  of  amnesty  prescribed  by  bis  proclamation.  President  Johnson,  aa  you 
know,  when  he  came  into  power,  recognized  Oovernor  Peirpoiut's  governi^ent 
in  Virginia,  a  goveinmeut,  if  I  am  coriectiy  informed  aa  to  its  history,  actually 
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embracing  only  a  few  counties  of  the  8ta»  of  Virginia  during  the  warj  but 
which  the  Cougress  of  the  United  States  thought,  and  rightfully  thought,  was 
aufficieatly  well  organized  to  justify  it  in  conaentiug  to  the  formation  of  a  new 
State,  now  Itaown  as  the  State  of  West  Virginia. 

This  is  the  correct  statement  of  the  case,  if  I  am  not  miainformed  as  to  facts 
of  history ;  and,  senators;  you  will  pardon  me  if  I  should  tall  into  errors  ou 
these  subjects,  because,  as  I  have  stated  to  you,  I  am  no  politician.  It  ia  like 
carrying  coals  to  Newcastle  or  telling  a  tbrice-told  tale  for  any  of  us  to  argue 
these  questions  before  senators  and  representatives  who  are  much  more  familiar 
with  them  than  we  are,  and  if  I  sboulii  fall  into  any  errors  1  beg  you  to  believe 
Uiat  they  are  errors  of  ignorance  and  not  of  design.  I  know  the  great  superi- 
ority that  the  gentlemen  who  are  managers  in  this  cause  have  over  us  in  their 
knowledge  of  these  mai.ters,  because  each  member  of  the  House  of  Representa- 
tives and  every  senator  in  reference  to  these  sobjects  may  say  of  himself  "part 
Jke;"  you  have  all  been  concerned  in  them,  and  they  are  much  mote  familiar  to 
you  than  tbey  are  to  me:  Still,  senators,  I  beg  leave  to  remind  you  that  Presi- 
dent Johnaou  recognized  the  Peirpoint  government.  That  government  was 
recognized  as  the  State  governmwit  of  Virginia  nnder  an  election  held  by  the 
people  of  that  State,  and  under  that  election  Wes'.  Virginia  was  formed  into  a 
new  State,  and  all  this  was  done,  if  I  am  not  misinformed,  without  any  act  of 
reconstruction  being  passed  by  the  Congrese  of  the  United  States. 

When  President  Johnson  came  into  power  and  saw  that  the  Ooogresa  of  the 
United  States  bad  recognized  the  existence  of  the  State  of  Virginia  and  had 
formed  West  Virginia  into  a  new  State  within  her  jurisdiction,  was  he  not  jus- 
tified in  the  betiet  that  by  recognizing  the  Peirpoint  government  he  was  pursu- 
ing not  only  the  policy  of  Mr.  Lincoln  and  the  party  that  elevated  bim  to  power, 
but  the  policy  of  the  Senate  and  House  of  Kepreseutativee  of  the  United  States! 
Surely  so ;  and  if  he  committed  an  error  it  was  an  error  of  the  bead  and  not  an 
error  of  the  heart,  and  it  ought  not  to  be  made  a  matter  of  ituling  accusation 
against  him. 

The  President  when  he  came  into  office  was  guided  by  these  precedents,  and, 
if  you  allow  me  to  coin  a  word,  by  the  unapproved  act  of  1864,  {Mr.  Davis's 
bill,)  which  recognized  the  right  of  the  Preaident  to  appoint  military  governors. 
Now,  without  dwelling  upon  that  point,  1  simply  recall  to  your  recollection  the 
fact  that  by  a'pi-oclamation  he  recognized  Francis  H.  Peirpoint  as  governor  of 
Virginia  on  tbe  9th  of  May,  1865.  Between  the  29th  of  May  and  the  13th  of 
July,  186S,  he  appointed  provisional  goveraors  for  North  Carolina,  MissisBippi, 
Georgia,  Texas,  Alabama,  South  Carolina,  and  Florida.  In  October,  1865,  he 
sent  despatches  to  Governor  Perry,  of  South  Carolina,  and  others,  urging  the 
adoption  of  the  anti-slavery  amendment.  And  on  (he  4A  of  December,  1865, 
he  communicated  his  action  to  Congress,  denying  that  seceeaion  had  segregated 
the  rebellious  States  from  the  Union,  and  leaving  it  to  each  house  to  judge  of 
the  elections,  qualificatioas,  and  returns  of  its  own  members. 

Now,  eeiiators,  let  me  pausea  moment  and  ask  you  the  question  here.  Up  to 
that  time,  up  to  the  assembling  of  the  Congress  of  the  United  States  m  Decem- 
ber, 1865,  wlio  was  there  in  all  this  broad  land,  from  one  end  o(  it' to  the  other, 
that  dared  to  point  "  the  slow,  nnmoving  finger  of  scorn  "  at  Andrew  Johnson 
and  say  that  he  was  ft  traitor  to  his  party,  or  say  that  he  bad  betrayed  any  b'ust 
reposed  in  him  ?  He  was  iaithfidly  carrying  out  what,  1  repeat,  he  believed  to 
be  the  policy  of  Congress  and  of  his  predecessor.  He  was  anxious  that  tbia 
Union  should  be  restored.  He  was  anxious  to  pour  oil  upon  the  troubled 
waters  and  heal  the  wounds  of  his  distracted  and  divided  country.  If  he  erred 
in  tbia,  it  waa  almost  a  divine  error.  If  be  erred  in  this,  it  was  a  noble  error. 
It  waa  an  error  which  was  intended  to  restore  peace  and  harmony  to  our  bleed- 
ing country.  It  was  an  error  which  waa  designed  to  baniah  the  recollection  of 
the  war.     It  wob  au  error  which  was  iutendeQ  to  bring  into  fraternal  embrace 
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the  fftthere  and  the  Bons,  the  brothers  and  tho  sisters,  the  hasbands  and  the 
wiree,  who  had  been  separated  throogh  that  awfnl  calamity  which  overshadowed 
our  country  and  that  terrible  civil  war  which  drenched  the  land  in-human  gore. 

I  say  that  if  he  committed  an  error  in  this,  it  is  not  an  error  that  should  be 
imputed  as  a  Crime,  and  however  greatly  yoa  may  differ  from  him.  if  you  will 
pTooounce  upon  his  condnct  that  judgment  which  I  invoke  elevated  judges  to 
pronounce ;  if  you  prononnce  that  cool,  calm,  dtspasBionate  judgment  which 
mast  be  exercised  by  every  one  of  you  who  intends  faithfully  to  redeem  the 
pledge  which  he  has  made  to  God  and  the  country,  I  think,  senators,  you  will 
Burely  acqnit  him  of  many  of  the  accusations  that  have  been  made  against  him. 

One  other  thought  before  I  leave  this  branch  of  the  subject.  On  the  20th 
of  August,  1866,  the  President  of  the  United  States  proclaimed  the  rebellion 
at  as  end,  and  on  the  Sd  of  March,  1867,  an  act  was  approved  entitled  "An 
act  to  provide  for  the  temporary  increase  of  the  pay  of  officers  in  the  army  of 
the  United  States,"  by  the  second  Bection  of  which  it  is  enacted  : 

That  BecdoD  one  of  an  act  entitled  "An  set  to  increase  Ibe  pay  of  soldiers  in  tbe  United 
States  antiT,  and  for  otb«r  purposes."  appruved  June  SO,  1S64,  be  and  the  same  is  hereb/, 
continued  in  full  furce  and  effect  for  tfaree  years  Irom — 

Mark  the  languBge-— 

Prom  and  af^er  the  close  of  the  rebellion  as  announced  by  tbe  President  of  the  United 
States  by  proclamaHon  bearing  date  the  SUth  day  of  August,  1866. 

There  is  a  legislative,  a  congressional  recognition  of  the  fact  that  tbe  war  is 
at  an  end ;  there  is  a  recognition  of  the  President's  power  so  to  proclaim  it ; 
and  without  disonsBing  the  queBtion,  (for  I  have  said  I  will  not  enter  upon  the 
discnasion  of  it,  though  I  am  invited  to  it,  I  might  almost  saj,  by  tbe  repeated 
remarks  which  have  been  'made  by  the  honorable  managers,)  1  maintain  that 
this  legislative  recognition  of  tbe  Frestdent'B  proclamation  announcing  the  ter- 
rainatiou  of  the  civil  war,  the  close  of  the  rebellion,  was  a  recognition  of  the 
fact  that  the  southern  States  were  not  out  of  tbe  Union,  and  that  it  goes  fat  to 
extenuate,  if  not  to  justify,  tbe  view  which  the  President  of  the  United  States 
took  in  reference  to  the  restoration  of  these  States  to  their  harmonious  relatione 
with  the  government  of  the  country. 

■  And  now,  senators,  having  disposed  to  some  extent,  but  not  entirely,  of  these 
personal  charges  which  have  been  made  against  the  President,  having  reviewed 
brieSyand  imperfectly  something  of  hiB  pei'sonal  and  political  history,  I  invite 
yon  to  look  back  upon  the  record  of  his  whole  life,  and  in  his  name  1  ask  you, 
and  t  ask  the  country  to-day,  as  Samuel  asked  the  people  of  Israel  in  the  olden 
time : 

Behold,  here'I  am ;  witness  aj^ingt  me  hefore  Che  Lord  and  before  His  anointed,  whose 
ox  have  I  taken  1  or  wlbse  asa  have  I  tahen  T  or  whom  have  I  defrauded  1  whom  have  I 
opjH'essed?  or  of  whose  band  bave  I  received  any  bribe  to  blind  Qiiae  eyes  therewith?  and 
I  will  reslore  it  to  yon. 

And  I  trust  that  the  answer  of  this  Senate,  and  the  acBwer  of  the  whole 
EOnntry,  will  he  such  as  the  people  of  Israel  gave;  for. 

They  said,  thou  hast  not  defi'auded  aa,  nor  oppressed  us ;  neither  bast  than  taken  auriit  of 
any  man's  hatid.  And  he  »aid  onto  them,  tbe  Lord  is  nitneas  agaiust  you  and  Hia  anointed 
is  witness  this  day  that  ye  bave  not  found  aught  in  Biy  band.  And  they  answered,  he  is 
wttnesa. 

.  The  President  appeals  with  proud  confidence  to  the  Senate  and  the  whole 
Ctailitry  to  attest  the  purity  and  integrity  of  his  motives  ;  and  i^ile  he  does  not 
cldiD  that  his  judgmentis  infallible,  while  he  does  not  claim  that  be  may  not  have 
cdmittiiUed  errors — and  who  in  bis  position  may  not  have  committed  great  and 
gdeTooB  errors — while  be  claims  no  such  attributea  as  these,  be  does  claim, 
before  this  Senate  and  before  the  world,  that  he  is  an  honest  man,  that  he  Is  a 
man  of  Integrity,  that  he  is  a  man  of  pure  and  upright  motives ;  and  notwith- 
standing the  clamor  that  has  been  raised  against  him,  he  feels  it,  and  he  app«sla 
to  the  judgment  of  this  Senate  and  of  the  world  to  vindicate  him  in  it. 
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Mr.  Chief  Justice  and  SecatorB,  one  of  the  first  questiona  whict,  as  I  respect- 
fully think,  IB  of  importance  in  this  cause  ia  a  queation  which  I  have  barely 
touched  in  passing  along,  but  have  not  attempted  to  consider.  That  question  is, 
what  sort  of  tribnual  is  this  ?  Is  this  a  court  or  is  it  not  t  Some  votes  have 
been  taken,  senators,  as  you  know,  in  the  progress  of  this  cause  upon  this  ques- 
tion. It  has  not  been  discussed  according  to  my  recollection  by  any  of  the 
counsel  for  the  President.  At  an  early  period  of  the  trial  yon  retired  to  your 
chamber  to  consider  of  it.  What  debates  you  had  there  I  know  not.  Whether 
they  have  been  published  I  know  not.  Your  votes  were  announced  by  the 
Chief  Justice,  but  whether  the  discussions  in  the  secret  session  of  the  Senate 
have  been  published,  I  confess  I  am  ignorant.  Ail  that  I  have  to  say  is  that 
if  they  have  been  published  I  have  not  seen  them.  While  I  do  not  know  to 
what  extent  the  opinion  of  senators  may  he  fixed  and  formed  upon  this  ques- 
tion, I  ask,  as  a  matter  of  right,  whether  you  consider  yourselves  aa  having 
decided  it  or  not,  that  you  will  allow  me  to  address  myself  for  a  short  time  b) 
the  consideration  of  this  which  I  regard  as  one  of  the  greatest  questions  that 
ever  has  been  presented  since  the  formation  of  our  government.  I  think  I  am 
not  asking  too  much  at  the  bands  of  the  Senate  when  I  ask  to  be  heard  upon 
this  aubject ;  for  even  if  you  have  decided  the  q  uestion,  if  you  follow  the  anal- 
ogy furnished  from  courts  of  law  and  equity,  wlere  a  rule  for  a  new  trial  may 
be  entered  at  ni»i  j>rius  or  a  petition  for  a  rehearing  may  be  filed  in  a  court  of 
chancery,  or  a  bill  of  review  or  a  reargument  or  anything  that  a  judge  may  deem 
proper  to  be  heard  upon  a  subject  that  is  before  him,  it  will  not  be  asking  too 
much  for  me  to  request  yon  to  hear  me  for  a  few  moments  upon  this  subject. 

It  was  argued  by  the  honorable  manager  who  opened  this  cause  that  this  is 
a  mere  Senate  ;  that  it  is  not  a  court.  I  will  call  your  attention  to  a  single 
paragraph  or  two  in  the  learned  argument  of  the  able  gentleman  who  has  man- 
aged this  cauae  with  such  consummate  tact  and  ability  on  the  side  of  tbe  prose- 
cution, and  from  whom  we  have  had  so  many  fine  eiamplea  of  the  decency  and 
propriety  of  speech.     He  says  : 

I  trust,  Mr.  President  and  S*iiatorB,  I  msy  be  pardoned  for  makingeomesviggeBtionsupon 
these  topics,  because  io  us  it  seems  these  are  questions  not  of  form,  but  of  substance.  If 
this  bi'ily  here  is  a  conrt  in  auf  manner  as  coutnulistinguisbed  from  the  Senate,  then  we 
agree  that  many,  if  not  all,  the  analogies  of  tbe  procedures  of  courts  must  obtain :  that  the 
cotnmoD-!aw  incidents  of  a  trial  in  court  must  have  place:  that  you  may  be  bound  in  your 
proceedings  and  adjudication  by  the  rules  and  preceflents  of  the  common  or  statute  law. 

We  claim  and  respectfully  insist  that  this  tribunal  has  none  of  the  attributes  of  a  judicial 
court  as  tbey  are  commonly  received  and  understood.  Of  course,  this  question  must  b« 
largely  determined  by  the  eipresfl  provisions  of  the  Constitution,  and  in  it  there  is  no  word, 
aa  is  well  known  to  you,  senators,  which  gives  the  sli^'hteet  coloring  to  the  idea  that  this  is 
a  court,  save  that,  in  the  trial  of  this  particniar  [espondent,  the  Chief  Jastice  of  the  Supreme 
Court  must  preside. 

That  position  has  been  affirmed  again  in  argument  by  others ;  and  treatises, 
I  had  almost  said  volumes,  have  been  written  upon  this  subject.  Able  and 
learned  arguments  have  been  presented  to  the  Senate,  and  through  the  news- 
papers to  the  public,  upon  this  question.  Gentlemen  in  their  researches  hare 
gone  hack  to  the  black-letter  learning  of  the  English  law  books  and  the  English 
Parliament  to  search  for  precedMits,  to  search  for  authorities  in  reference  to  this 
great  question  ;  and  the  position  Which  they  have  aaenraed  and  most  learnedly 
and  persistently  insisted  upon  is  that  this  high  court  of  impeachment  possesses 
all  the  powers  of  a  court  of  impeachment  in  England  ;  that  it  is  to  be  governed 
by  the  samea  rules  and  the  same  regulations  ;  that  you  are  not  to  go  to  tbe  common 
law  for  precedents  or  principles  to  guide  your  judgment,  but  that  you  are,  in  the 
language  of  two  of  the  ablest  gentlemen  on  the  other  side,  "  a  law  unto  your- 
selves." Let  us  consider  this  position  for  a  moment  I  have  but  one  answer  to 
make  to  it. 

It  is  not  my  purpose  to  follow  the  indnatrioas  and  careful  and  diligent  and 
9  I  p— Vol.  ii 
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learaed  managers  on  the  other  side,  and  I  do  Dot  utter  these  aa  words  of  vain 
and  empty  compliment,  for  they  have  bestowed  a  degree  of  labor,  industry,  and 
research  in  the  investigation  of  this  cause  that  is  in  the  liighest  degree  creditable 
to  their  talents  and  to  the  integrity  and  fidelity  with  which  tliey  are  endeavor- 
ing to  discharge  the  trnst  that  has  been  reposed  in  them  by  the  House  of  Eep- 
reaeiitativea.  But,  with  the  greatest  respect  for  the  ability  and  learning  which  ■ 
have  been  displayed  upon  the  other  side,  I  beg  leave,  Mr.  Chief  Justice  and 
Senators,  to  submit  to  your  corj  side  ration  one  or  two  argaraents  which  it  strikes 
me  are  pertinent  and  appropriate. 

In  the  first  place,  I  deny  that  yoii  are  to  go  to  the  law  of  Parliament,  the  lex 
parliamentaria,  for  the  authority  which  is  to  guide  and  govern  and  control  in 
this  great  trial ;  and  why  do  I  say  so  J  Because  I  maintain  that  this  tribunal 
is  difierent  Iroin  any  tribunal  that  the  world  ever  saw.  No  such  tribunal  is 
known  in  history.  It  never  had  a  parallel.  It  never  had  an  existence  until  it 
sprang  into  being,  fiUl-armed,  like  Minerva  from  the  brain  of  Jove,  under  ihe 
creative  hand  of  those  who  framed  the  Constitution  of  the  United  States.  You 
are  to  interpret  it,  as  I  maiulain,  not  by  the  lights  of  English  history  alone,  but 
by  the  light  of  the  circumstances  under  which  the  Constitution  of  the  United 
States  was  adopte(^. 

I  do  not  say,  Mr,  Chief  Justice,  that  you  are  to  ignore  history ;  I  do  not  say 
that  you  are  to  ignore  a  knowledge  of  the  decisions  that  have  been  made  in 
Parliament  or  that  have  been  made  in  the  courts  of  justice  of  England.  I  grant 
that  upon  some  subjects  it  is  perfectly  right  and  proper  to  go  to  English  history, 
to.  examine  English  lawbooks,  to  investigate  English  causes,  with  a  view  of 
interpreting  phrases  and  terms  that  were  known  to  our  fathers,  and  that  have 
been  incorporated  into  the  Constitution  of  the  country;  but  none  of  them  afford 
any  clue  to  this  investigation,  none  of  them  afford  any  light  upon  this  subject; 
and  why  1  Because,  I  repeat,  this  tribunal  has  no  exemplar  in  the  history  of 
the  world.  It  is  the  tribunal  of  the  American  Constitution,  and  we  must  look 
to  the  language  of  the  American  Constitution  in  order  to  ascertain  what  it  means ; 
and  I  ask — and  I  hope  your  honor  will  not  take  auy  offence  at  my  using  phrase- 
ology which  I  am  sure  is  not  intended  to  give  any — I  respectfully  ask  this  Sen- 
ate, whether  it  was  the  intention  of  the  framers  of  the  Constitution  that  the 
Chief  Justice  of  the  United  Slates  should  be  called  down  from  the  moat  elevated 
tribunal  upon  the  face  of  the  earth  to  preside  over  your  deliberations,  and  that 
when  he  comes  here  he  shall  have  no  more  power  than  an  ordinary  Speaker  of 
an  ordinary  House  of  Bepresentatives,  and  hardly  so  much;  that  he  shall  be  a 
mere  automaton,  a  machine,  a  conduit  through  whom  the  votes  of  the  Senate  are 
to  pass  to  the  records  of  the  country  ? 

I  insist  that  there  was  an  object,  a  high  object  and  purpose  in  the  framers  of 
the  Constitution  when  they  called  the  Chief  Justice  from  his  lofty  position  .to' 
preside  over  the  deliberations  of  the  Senate.  There  was  an  object  and  a  pur- 
pose, an  object  such  as  never  had  been  attained  in  Euglish  history  ;  ao  object 
Buch  as  was  unknown  to  the  British  constitution  ;  for,  taaj  it  please  your 
honor,  under  the  British  constitutioD,  aa  I  understand  ila  history.  Parliament 
did  not  conaider  themselves  bound  by  the  judgment  of  the  judges,  although 
they  often  consulted  them  upon  legal  questiona.  I  maintain  tliat  instead  of 
that  fact  furnishing  an  argument,  as  they  have  attempted  to  use  it  on  the  other 
Bide  to  prove  that  it  was  the  intention  of  the  framers  of  the  (Jonstitution  that 
the  Chief  Justice  should  be  a  mere  automaton  or  cipher  in  this  trial,  when  you 
look  to  the  history  of  the  formation  of  the  Constitution  every  intendment  ia  to 
be  taken  to  the  contrary. 

Now,  without  taking  up  too  much  time,  senators,  on  this  question,  iaterest- 
iDg  and  important  aa  it,  is,  I  beg  leave  to  remind  you  of  some  facta  connected 
with  the  history  of  this  subject.  I  do  not  consider  that  it  is  necessary  for  me 
to  bring  ui  volumes  here  and  to  read  page  after  p^  to  the  Senate  upcnt  this 
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Bttbjeet.  I  take  it  for  granted  that  aenatora  are  informed,  and  no  doubt  a  great 
deal  better  informed  upoa  it  than  I  am.  Ail  that  I  deem  it  materia!  and  import- 
ant Ui  do  is  to  refresh  your  recollection  in  regard  to  some  of  the  circumstaucea 
connected  with  the  incorporation  of  this  provision  into  the  Coastitutiuu  of  the 
United  States.  You  will  recollect,  senators,  that  when  the  ConBtitntiou  was 
about  to  be  formed,  various  plans  of  govei-nment  were  offered.  Without  bring- 
ing in  the  volumes  or  taking  up  the  time  of  the  Senate  to  read  at  length  the  ' 
different  plana  of  government  which  were  pi'opoBed  by  different  members  of  the 
Convention  that  formed  the  Constitation,  I  only  call  your  attention  to  so  much 
aB  I  think  is  pertinent  to  this  question,  Yaa  remember  that  Colonel  Hamilton 
introduced  what  was  called  a  plan  of  gove  nment  a  d  u  the  ninth  section  of 
that  it  was  provided  that — 

Qovernors,  senators,  and  all  officers  of  the  Uo  ed  S  a  es  to  be  liable  to  impeachment  for 
mal  ani]  corrupt  couduct,  and  upon  conviction  o  be  e  noved  Torn  office  anil  disquimQed 
from  boldiug  auj  place  of  trust  or  profit ;  all  impea  hm  nts  to  be   ried  bj  a  court. 

Mark  the  proposition,  for  it  is  in  the  light  of  these  propositions  that  I  main- 
tain we  are  to  arrive  at  a  true  and  correct  interpretation  of  the  OonBtitulion 
itself: 

All  impeach menta  to  be  tried  bj  a  court,  to  consist  of  the  cluef  or  senior  jiid|re  of  the 
superior  court  of  law  in  each  State  :  Proeided,  that  such  judge  hoid  his  place  duriug  good 
behavior,  and  have  a  permanent  salarj. 

That  was  introduced  on  the  18th  of  June,  1787,  and  will  be  found  in  I  Eliot's 
Debates  on  the  Federal  Constitution,  page  180.  Mr.  Randolph  had  a  plan  of 
government ;  and  the  thirteenth  proposition  contained  in  Mr.  Randolph's  plan 
was  in  these  words  ; 

Hesolved,  That  the  jurisdiction  of  the  national  judiciary  shall  extend  to  cases  wldch  respect 
the  collection  of  the  nstiooal  revenue,  impeachment  ot  any  officer,  and  questions  which 
iuTolve  the  oatiooal  peace  aud  harmony. 

That  was  introduced  on  the  19th  of  June.  1787,  and  is  set  out  in  1  Eliot's 
Debates,  page  182.  In  Mr.  Charles  Pinekney's  plan,  introduced  on  the  19th 
of  May,  1787,  four  days  after  the  convention  was  organized,  it  was  provided 
that— 

The  iarisdiction  of  the  court  to  be  termed  the  Supremo  Court  should  eitend  to  the  trial  or 
impeachment  of  officers  of  the  United  States. 

That  is  set  out  in  the  first  volume  of  the  Madison  Papers,  page  121.  Mr. 
Madison  preferred  the  Supreme  Court  for  the  trial  of  impeachments,  or  rather 
a  tribunal  of  which  that  should  form  a  part.  (See  the  supplement  to  Eliot  and 
5  Madison  Papers,  page  528.)  Mr.  Jefiersou,  in  his  letter  of  the  2ad  of  Feb- 
ruary. 1798,  to  Mr.  Madison,  alludes  to  Mr,  Tazewell's  attempt  to  have  a  jury 
trial  of  impeachments,  That  will  be  found  in  the  fourth  volume  of  Jefferson's 
Works,  page  315. 

Mr,  Efamilton,  in  the  Federalist,  No.  65,  says; 

■fflfould  it  have  been  an  improvement  of  the  plan  to  have  united  the  Supreme  Court  with 
■  the  Senate  in  the  formation  of^tbe  court  af  impeachiaejils  1  This  union  would  certainly  have 
beeo  attended  with  several  advantages ;  but  would  they  not  have  been  overbalanced  by  the 
signal  disadvantage  already  stated,  arising- from  the  agency  of  the  same  judges  in  the  double 
prosecution  to  wbich  the  offender  woald  to  liable?  To  a  certain  extent  tho  benefits  of  that 
union  will  be  obtained  from  making  the  Chief  Justice  of  the  Supreme  Court  the  president  of 
the  court  of  impeachments,  as  is  proposed  to  be  done  in  the  plan  of  the  couTention;  while 
the  incjinvenieneea  ot  an  entire  incorponition  of  the  former  into  the  latter  will  be  substautially 
avoided.    This  was  perhaps  the  prudent  mean, 

Messrs.  Madison,  Mason,  Morris,  Pinckney,  Williamson,  and  Sherman  dis- 
cussed the  impeachment  question,  and  in  lieu  of  the  words  "  bribery  and  malad- 
ministration." Colonel  MaBOu  substituted  the  words  "other  high  crimes. and 
misdemeanors  against  .the  state,"  as  is  shown  in  5  Eliot's  Debates,  and  Madison 
Papers,  528,  539.  On  the  same  day  a  committee  of  atyle  and  arrangement  was 
appointed,  conBisttng  of  Messrs.  Johnson,  Hamilton,  Moiris,  and  King.    On 
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"WedneHday.  the  12th  of  Sepiember,  1787,  Dr.  Johnaon  reported  a  digest  of  the 
plan.  Oil  Monday,  the  17th  of  September,  1787,  the  engrossed  Constitutiou  waa 
read  and  signed,  as  will  be  seen  in  5  Madison  Papers,  page  553. 

So  far,  senators,  as  1  have  examined  this  question,  it  does  not  appear  when 
or  how. the  words  "when  the  President  of  the  United  States  is  tried  the  Ohief 
Justice  shall  preside,"  now  in  the  Constitution,  were  inserted,  No  doubt  yon 
are  much  belter  informed  npon  this  subject  than  myself.  I  have,  however,  seen 
it  stated  that  tliey  mnst  have  been  introduced  upon  a  compromise  in  a  commit- 
tee, and  that  this  fact  is  shown  by  Mr.  Madison's  writings  ;  bat  in  the  researches 
which  I  have  been  able  to  make  in  the  comparatively  short  time  during  which 
this  investigation  has  been  going  on,  I  have  not  been  able  to  ascertain  whether 
that  reference  ia  correct  or  not.  I  have  not  had  the  long  period  of  twelve 
months'  incubation  which  the  gentlemen  on  the  other  side  have  had,  within 
which  to  prepare  myeeif  upon  this  great  subject.  But  so  far  as  I  do  comprehend 
or  understand  it,  I  maintain  the  following  propositions,  to  which  I  ask  the  atten- 
tion of  the  Chief  Jostice  and  of  the  Senate,  I  shall  not  dwell  upon  them  at 
any  great  length ;  it  will  be  for  you,  aenatora,  and  for  him,  to  judge  and  decide 
whether  any,  and  if  any,  how  many  of  them  are  founded  in  sound  reason. 

I  say  that  the  law  of  Parliament  lumishes  no  satisfactory  exposition  as  tO  the 
office  and  duty  of  the  Chief  Justice  on  an  impeachment  trial.  The  interpreta- 
tion must  have  been  found  in  the  light  of  the  cii  cum  stances  under  which  the 
provision  was  inserted.  The  anxiety  of  many  members  of  the  convention  to 
intrust  impeachment  to  a  judicial  tribunal  proves  that  they  believed  the  learn- 
ing and  intelligence  of  the  judges  were  essential  elements  to  a  fair  determination. 
I  think  ihat  is  one  of  the  most  important  consideration'*  m  the  investigation  of 
this  great  question.  You  have  seen  that  one  ot  the  plana  nas  to  have  impeach- 
ment tried  by  a  court  to  be  constituted  of  judges  from  each  of  the  States; 
another  plan  was  to  have  them  tried  by  the  bupreme  Court  of  the  United 
States  ;  and  another  plan  was  to  have  the  Supreme  Court  associated  with  the 
Senate  upon  the  trial.  Mark  you,  every  one  of  these  plans  of  impeachment 
looked  to  jndicial  aid  and  assistance  in  the  trial  of  the  cause ;  and  when  the 
convention  finally  determined  that  the  Chief  Justice  should  preside,  I  maintain, 
senators,  they  determined  that  he  should  come  here  as  a  judge,  that  he  should 
come  here  clothed  as  he  is  in  his  robes  of  office,  that  he  should  declare  the  law 
and  pronounce  a  judicial  opinion  upon  any  question  arising  in  the  cause.  And 
while,  sir,  I  know  it  is  for  your  honor  to  determine  what  course  you  will  pur- 
sue, while  I  do  not  presume  to  dictate  to  this  honorable  court  or  to  the  Chief 
Justice  who  presides  over  it — it  is  my  province  to  argue  ;  it  is  your  province, 
air,  to  decide  and  to  determine — I  yet  respectfully  insist  before  the  Senate  and 
the  world,  that  I  have  the  right,  as  one  of  the  counsel  for  the  President  of  the 
United  States,  to  call,  as  I  do  call,  upon  the  venerable  Chief  Justice  who  pre- 
Bides  over  your  deliberations,  for  an  expression  of  his  judgment  and  opinion 
npon  any  question  of  !aw  which  may  arise  in  this  case. 

And  now,  in  the  name  of  common  sense,  does  this  doctrine  of  mine  trench  in 
the  slightest  degree  upon  any  right  or  privilege  of  the  American  Senate  1  Does 
it  conflict  with  any  duty  or  with  any  power  that  is  imposed  upon  yon  by  the  Con- 
atitntion  of  our  common  country?  Senators,  learned  as  you  are,  respectable  aa 
it  your  standing  at  hoiqe,  higb  as  is  the  position  which  the  States  that  have 
placed  yon  here  have  conferred  upon  you,  yon  may  still  derive  instruction  from 
the  opinions  of  a  gentleman  learned  in  tJie  law  and  holding  the  highest  judicial 
office  in  the  laud.  Does  it  invade  any  privilege  or  any  prerogative — though  I 
do  not  like  to  use  that  word — or  any  power  of  the  American  Senate  to  say  that 
we  ask  that  they  may  be  guided  in  tneic  deliberations  by  the  profound  and  dis- 
passionate jndgment  of  one  who  is  presumed  to  hold  the  scales  of  justice  in  an 
unfaltering  and  nntremhling  hand,  one  who  holds  bis  oflicc  independent  of 
popular  excitement  and  popular  commotion,  one  vrho  has  been  elevated  to  biB 
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high  and  lofty  positiou  tJecauae  .of  his  learniog,  his  integrity,  his  talents,  his 
character.  Is  it,  I  aak,  any  disparagement  eveQ  to  the  American  Senate,  to 
respectfully  request  of  him  that  he  shall  deliver  an  opinion  to  you  upon  any  of 
the  questions  that  may  arise  in  this  cause  1 

Then,  senators,  it  will  be  for  you  to  judge  and  determine  for  yourselves, 
under  such  opinion,  what  may  be  the  duty  that  you  have  to  perform  in  this  case. 
I  insist  that  so  faj"  from  this  heing  an  argument  in  disparagement  either  of  the 
power  or  of  the  intelligence  of  the  Senate,  it  is  an  argument  which  in  its  nature 
is  calculated  to  aid  the  Senate  as  a  court  in  arriving  at  a  correct  conclusion ;  and 
that  no  man  who  regards  the  Constitution  and  the  laws  of  the  land,  no  man  who 
is  in  search  of  justice,  no  man  who  is  willing  to  see  the  laws  faithfully  and  hon- 
estly and  impartially  administered,  can  for  one  moment  deny  the  right  of  this 
great  civil  magistrate,  clothed  in  his  judicial  rohes  and  armed  with  all  the  power 
and  authority  of  the  Constitution,  to  declare  what  he  believes  to  be  the  law  upou 
qneetioTis  arising  in  this  cause. 

I  hope  you  will  pardon  me  for  dwelling  on  this  point  for  a  few  momenta,  aa 
it  has  not  been  discussed,  I  believe,  by  any  of  the  gentlemen  who  are  counsel 
for  the  President.  Indeed,  I  do  not  know  that  I  represent  the  opinion  of  any 
gentleman  who  is  counsel  for  tlie  President,  except  myself;  but  I  think  that  as 
one  of  his  counsel  I  have  a  light  to  submit  any  views  or  opinions  that  I  enter- 
tain in  reference  to  the  case  to  the  consideration  of  the  Chief  Justice  and  the 
senators.  When  you  look  to  the  clause  of  the  Constitution  under  which  this 
power  is  conferred,  I  say  that  eveiy  word  in  it  is  a  technical  word.  The  Senate 
shall  try  an  impeachment.  I  do  not  quote  the  words  literally,  and  it  is  not 
necessary  to  turn  to  them.  They  are  familiar  to  you  all.  The  Senate  is  to  try 
an  impeachment ;  and  upon  this  trial  the  senators  shall  be  upon  oath  or  affirm- 
ation ;  and  when  the  President  is  tried  the  Chief  Justice  shall  preside. 

What  ia  the  meaning  of  the  word  "  trial  ?"  It  ia  unnecessary  fur  me  to  enter 
into  any  elaborate  definition  of  it.  It  is  enough  for  me  to  say  that  it  is  not  used 
in  the  Constitution  in  the  sense  of  suffering ;  it  is  not  used  in  the  Constitution 
in  many  of  the  senses  that  it  is  used  in  common  parlance ;  bnt  it  is  used  in  the 
sense  of  a  judicial  proceeding,  and  here,  aa  I  have  admitted,  you  must  go  to  the 
fountains  of  the  English  law,  you  must  go  to  the  terms  that  were  in  existence  at 
the  time  when  the  Constitution  was  adopted,  for  the  purpose  of  ascertaining  and 
determining  what  is  the  meaning  of  the  word  "  trial."  It  is  a  word  dear  to 
every  Englishman;  it  is  a  word  dear  to  every  American.  The  idea  of  a  judi- 
cial trial,  a  tiial  in  which  a  judge  is  to  preside,  a  trial  in  which  a  man  skilled  in 
the  law  and  supposed  to  be  a  man  of  integrity  and  independence  is  to  preside,  ia 
a  proceeding  that  is  dear  to  every  Englishman  and  dear  to  every  American ; 
because  for  centuries  it  has  been  regarded  in  England,  and  ever  since  the  forma- 
tion of  our  own  government  here,  as  essential  to  the  preservation  of  the  liberty 
of  a  citizen  that  a  trial  is  to  be  conducted  with  alt  the  aid  of  judicial  interpreta- 
tion that  can  be  afforded. 

Mr.  Worcester  defines  "  preside"  to  be  "  set  aside  or  placed  over  others ;  to 
have  authority  over  others;  to  preside  over  an  assemblage."  "Tiial"  is  not 
used,  as  I  aay,  in  the  sense  of  temptation  or  suffering,  but  to  convey  the  idea  of 
a  judicial  proceeding  similar  to  a  court  and  jury.  And  I  insist  that  when  the 
term  "  Chief  Justice"  is  used  as  it  is  the  term  "  Chief  Justice"  is  itself  a  tech- 
nical word.  What  does  it  mean^  It  means  a  judicial  officer  The  Constitu- 
tion does  not  say  in  so  many  words  that  there  shall  be  a  judicial  tribunal  in 
which  there  shall  be  a  chief  justice.  It  authorizes  Congresa  to  cieate  judicial 
tribunals.  It  took  it  for  granted  that  there  would  be  a  court ;  it  assumed  that  in 
that  court  there  would  he  a  chief  justice,  and  that  he  should  be  a  judge  ;  and 
when  it  assumed  that,  it  assumed  that  he  should  act  in  the  capacity  which  I 
have  insisted  upon. 

Without  dwelling  upon  this  argument  further,  I  can  only  aay  that  in  the 
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viewB  which  I  entertaia  of  the  question  I  oonceive  it  to  be  one  of  the  moat 
imporlant  queationa  that  ever  were  presented  for  consideration  in  tliia  or  »ny 
other  country.  So  far,  we  all  know,  senators,  that  this  ia  the  first  case  under 
the  American  Ooostitution  in  which  the  Senate  has  been  called  upon  aa  a  court 
of  impeachment  to  try  the  Chief  Magistrate  of  the  land.  If  our  government  sur- 
vives the  throes  of  revolution,  jf  our  government  continues  as  it  is,  undiminished, 
unimpaired  in  the  hands  of  posterity,  the  precedent  which  you  are  to  form^ow 
will  last  for  a  thoasaiid  years  to  come,  and  the  deciaion  which  is  made  now  is  a 
decision  that  will  be  quoted  in  after  ages  and  that  wiU  be  of  the  very  utmost 
and  higheat  importance  ;  and  I  maintain  that  in  the  view  which  has  been  pre- 
sented we  have  a  right  to  call  upon  the  Chief  Justice  to  act  not  merely  as  pre- 
eiding  officer,  but  to  act  as  a  judge  in  the  conduct  and  management  of  this  trial. 
I  have  already  referred  to  some  startling  and  extraordinary  propositions  which 
are  made  by  the  managers  ;  I  must  notice  some  others.  Mr.  Manager  Bingham 
aaya — I  quoted  the  expresaion  awhile  ago — that  you  are  "  a  rule  and  a  law  unto 
yonrselves."  Mr,  Manager  Btttler  proclaims  that,  "a  constitutional  tribtinal, 
you  are  bound  by  no  law,  either  statute  or  common."  He  says  further,  that 
"  common  fame  and  current  history  may  be  relied  on  to  prove  the  facta ;"  that 
ia,  to  prove  the  President's  course  of  administration  ;  and,  further,  that  "  the 
momentous  queation"  is  raised  "  whether  the  presidential  office  ought  in  fact  to 

Senatora,  in  the  whole  progress  of  American  hiatory  I  have  never  read,  or 
heard,  or  seen,  three  such  startling  propositions  as  these  which  are  insisted  upon 
by  the  honojable  managers  on  the  other  side.  They  are  dangerous  to  liberty. 
They  are  dangerous  to  the  perpetuity  of  the  Constitution  and  the  American 
government.  They  would  overthrow  every  principle  of  jnstiee  and  of  law 
which  is  known  to  the  civilized  world  if  they  were  carried  out  to  the  extent 
which  the  honorable  gentlemen  insist  upon.  In  this  land  of  liberty,  this  land 
of  law,  this  land  where  we  have  a  written  Constitution,  who  ever  heard  or 
dreamed  that  such  doctrines  would  be  asserted  here  ? 

If  I  do  not  misunderstand  the  language  of  the  honorable  gentleman  who 
opened  the  ewe,  he  thinks  that  this  Senate  has  the  power  to  set  aside  the  Con- 
stitution of  the  United  States  itself.  Many  of  the  most  eminent  and  learned 
writers  in  England  and  our  own  country,  in  treating  on  the  subject  of  the  dis- 
tribution of  powers  between  the  three  departments  of  the  government,  the 
executive,  the  legislative,  and  the  judicial  tribunal,  have  Bounded  a  note  of  warn- 
ing that  the  danger  is  to  be  apprehended  from  the  executive;  it  is  not  to  be 
apprehended  from  the  judicial  department,  but  it  is  to  be  apprehended  from  the 
encroachments  of  the  legislature,  from  the  popular  branch  of  the  government ; 
and  now  we  hear  a  learned,  able,  and  distinguished  leader  of  the  House  of  Rep- 
resentatives, the  chief  manager  in  this  impeachment  trial,  boldly  asauming,  as 
I  understand  his  argument  before  the  American  Senate,  that  you  have  the  right 
to  judge  and  determine  for  yourselves  whether  the  American  Constitution  shall 
last. 

Senatora,  such  a  notion  ia  not  in  conformity  to  the  healthful  doctrines  of  the 
American  Constitution,  The  real  true  sovereignty  in  this  land  is  not  in  you ; 
it  is  not  in  the  President ;  it  ia  not  in  the  Chief  Justice  ;  it  is  in  the  American 
people,  and  they,  and  they  only,  can  alter  their  Constitution,  No  Senate,  no 
House  of  Representatives,  no  judge,  no  Congress  can  alter  the  American  Con- 
stitution. I  know  that  uow-a-days  it  excites  almost  ridicule  with  some  to  heat 
anything  said  in  behalf  the  American  Constitution.  On  one  occasion  since  the 
commencement  of  this  trial,  when  a  witness  spoke  of  the  President  of  the  United 
Stales  saying  that  he  intended  to  support  the  Constitution  of  the  country,  it 
excited  a  universal  smile  in  the  Senate  and  in  the  gallery.  That  venerable 
instrument  which  was  established  by  the  wisdom  of  some  of  the  bravest  and  best 
men  that  the  world  evei*  saw,  that  noble  instrument  which  was  purchased  with 
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the  blood  and  the  treasure  of  the  Revolution,  and  which  we  have  been  accus- 
tomed to  regard  with  sacred  reverence,  seema  to  have  been  so  often  trampled 
upon  and  violated  in  this  land  that  when  one  dares  to  mention  it  with  Bometning 
of  the  reverence  of  ancient  times,  something  of  the  respect  which  we  have  been 
accnstomed  to  cherish  for  it,  it  excites  a  amiie  of  derision  and  laughter  in  the 
land.  God  grant  that  a  more  healthful  sentiment  may  animate  and  inspire  the 
hearts  of  the  American  people,  and  that  we  shall  return,  now  that  this  war  has 
passed  away,  to  something  of  our  former  veneration  and  respect  for  the  American 
Constitution,  and  that  we  shall  teach  our  children  who  are  to  come  after  us  to 
love  and  revere  it,  as  was  taught  in  times  past,  as  the  political  bible  of  the 
country;  that  it  is  not  to  be  treated  with  aught  but  respect  and  that  reverence 
and  that  high  consideration  which  we  were  formerly  accustomed  to  bestow  on  it. 

"Common  fame  "  you  are  to  resort  to  I  Is  it  poasible  that  we  have  come  to 
this  T  Is  it  possible  that  this  great  impeachment  trial  has  reached  so  "  lame 
and  impotent  a  conclusion  "  as  this,  that  the  honorable  manager  is  driven  to  the 
necessity  of  insisting  before  you  that  common  fame  is  to  be  regarded  as  evidence 
by  senators  t  I  hope  it  will  not  grate  harshly  upon  your  ears  when  I  repeat 
the  old  and  familiar  adage  that  ''  common  fame  is  a  common  liar."  Are  the 
senators  of  the  United  States  to  try  the  Chief  Executive  Magistrate  upon 
rumor,  the  most  dangerojis,  the  most  uncertain,  the  most  unreliable,  the  most 
fatal  and  destructive  proof  that  ever  was  offered  under  the  sun  ?  Why,  the 
glory  and  boast  of  the  English  law  and  of  the  American  Constitution  are 
that  we  have  certain  fixed  principles  of  law,  fixed  principles  of  evidence  that 
are  to  guide,  to  govern,  to  control  in  the  investigation  of  causes  ;  and  one  of  the 
beauties,  one  of  the  greatest  perfections  of  the  system  of  American  jurisprudence 
is  that  when  yoo  go  into  a  court  of  juftice  nothing  scarcely  is  taken  by  intent. 
There  sits  the  judge;  there  are  the  jury ;  here  are  thewitnesse?  who  are  called 
upon  to  testily;  they  are  not  allowed  to  give  in  evidence  any  rumor  that  may 
have  been  afloat  in  the  country  ; .  they  are  compelled  to  speak  of  facts  within 
.  their  own  knowledge.  The  ca^e  is  investigated  slowly,  cantiouely,  deliberately. 
The  troth  is  arrived  at,  not  by  any  hasty  conclusion,  but  it  is  arrived  at  npon 
solemn  trial  and  upon  patient  and  faithful  investigation ;  and  when  the  result 
is  attained  it  commands  the  eonfidenee  of  the  country,  it  secures  the  approbation 
of  the  world,  and  that  result  is  acquiesced  in  by  the  citizen  ;  and  if  it  he  in  a 
higher  court  it  passes  into  the  history  of  law  and  goes  down  to  posterity  as  a 
precedent  to  be  followed  in  all  time  to  come  ;  and  herein,  senators,  ia  the  great 
security  of  the  liberty  that  the  American  people  enjoy. 

I  hope  you  will  pardon  me  for  giving  utterance  to  one  thought  in  this  connec- 
tion. I  shall  not  say  that  it  is  original,  but  it  is  a  thought  which  I  have  often 
cherished  and  indulged  in.  It  is  this  :  that  the  liberty  of  the  American  people 
is  not  that  liberty  merely  which  is  defined  in  written  constitutions  ;  it  is  not  that 
liberty  which  is  enforced  by  congressional  enactment;  but,  little  as  the  American 
people  think  of  it — and  would  to  God  that  they  would  think  of  it  a  thousand 
times  more  intensely  than  they  do — the  only  liberty  that  we  have  now  or  ever 
have  had,  so  far  as  the  American  citizen  ia  concerned,  is  that  liberty  which  fs 
enforced  and  secured  in  the  judicial  tribunals  of  the  country.  We  talk  about 
our  social  equality.  We  talk  about  all  being  free  and  equal.  It  is  ati  idle  song, 
it  is  a  worthless  tale,  it  is  a  vain  and  empty  expression  unleaa  that  liberty  and 
that  equality  are  enforced  in  a  court  of  justice.  There  it  is;  I  have  seen  it 
there,  and  so  have  you.  It  is  the  only  place  that  I  ever  did  aee  it.  The  poor 
man,  the  humblest  man  upon  the  face  of  the  earth,  I  have  seen  come  there  as  a 
plaintiff  or  a  defendant;  1  have  aeen  a  thousand  timea  the  impartial  judge,  sit- 
ting blind  to  all  external  emotiona  and  impressions,  declare  the  law  and  try  the 
cause  and  administer  justice  to  this  poor,  ignorant,  unfortunate  man  against  the 
richest  and  the  most  powerful  of  the  land.  There  ia  your  law,  there  is  your 
justice,  there  ia  the  only  liberty  that  is  worthy  of  enjoyment ;  and  to  talk  about 
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common  fame  and  commoa  rumor  being  admitted  before  tlie  bigbest  tribunal 
known  to  the  Constitution  aa  a  criterion  of  judgment,  would  be,  if  admitted,  to 
overthrow  the  Constitution  itself,  and  to  destroy  the  liberty  which  liaa  thug  far 
been  enjoyed  in  the  land. 

"  A  law  unto  yourselves  ! "  Senators,  if  this  be  60,  our  Constitution  has  been 
written  in  vain.  If  this  be  ao,  all  the  volumes  that  swell  the  public  libraries  of 
the  country  and  the  private  libraries  of  lawyers  and  statesmen  have  been  writ- 
ten and  published  in  vain.  "  A  law  uuto  yourselves!  "  That  camea  us  back 
almost  in  imagination  t«  the  days  of  tbe  Spanish  Inquiaition,  to  aorae  of  those 
d*rk,  secret,  unknown  tribunals  in  England,  in  Venice,  in  the  Old  World,  whose 
proceedings  were  hidden  from  mankind  and  whose  judgments  were  moat  awful 
and  terrible  and  fearful  in  their  results.  No,  sirs;  no.  I  deny  that  you  are  a 
law  unto  yourselves.  I  maintain  that  you  have  a  Constitution.  I  insist  that 
you  mnst  look  not  to  parliamentary  history  for  the  reasons  that  I  have  already 
stated,  but  look  to  the  common  law,  not  as  an  authoritative  exposition  of  all  the 
duties  which  are  incumbent  on  you,  but  as  a  guide  to  enlighten  your  judgments 
and  your  understandings,  and  that  you  must  be  governed  by  those  great  eternal 
principles  of  justice  and  of  reason  which  have  grown  itp  with  the  growth  of 
centuries  and  which  lie  at  the  very  foundation  of  all  the  Uheity  we  enjoy.  This, 
senators,  is  what  I  insist  is  the  true  doctrine  of  the  American  Constitution  ;  and 
that  this  wild,  latitudinarian,  unauthorized  interpretation  of  the  honorable  man- 
ager can  find  no  lodgment  anywhere  in  view  of  the  correct  and  eternal  princi- 
ples of  justice  that  are  incorporated  into  the  American  Constitution  and  form 
part  of  the  law  in  every  State. 

If  that  be  so.  if  you  are  governed  by  no  law,  if  you  are  "  a  law  unto  your- 
selves," if  the  Constitution  has  nothing  to  do  with  it,  if  "  common  fame  "  and 
"common  rumOr"  are  to  govern  and  control  here,  then  the  very  oath  that  you 
have  solemnly  taken  is  an  extra-judicial  oath,  not  binding  upon  the  conscience, 
not  binding  according  to  the  laws  of  the  land,  and  it  would  invest  the  most 
dangerous  power  in  the  Senate  of  tlie  United  Slates  that  ever  was  invested  in 
auytribunal  upon  the  face  of  the  earth.  It  would  enable  the  Senate  of  the 
United  States,  under  the  pretext  of  being  "a  law  unto  yourselves,"  to-defeat 
the  will  of  the  American  people,  and  remove  from  office  any  man  who  might  be 
displeasing  to  you,  to  set  at  naught  their  election,  and  to  engross  into  your  own 
hands  all  the  power  of  the  Constitution.  Senators,  I  can  conceive  of  no  des- 
potism worse  than  this.  I  can  conceive  of  no  danger  menacing  the  liberties  of 
the  American  people  more  awful  and  fearful  th3.u  the  danger  that  menaces  them 
now,  if  this  doctrine  finds  any  sort  of  favor  in  the  mind  or  the  heart  of  any  senator 
to  whom  it  is  addressed.  I  repeat,  in  regard  to  this,  as  I  did  in  regard  to  some 
other  matters  awhile  ago,  that  I  do  not.believe  the  American  Senate  will,  for 
one  moment,  cherish  any  such  doctrine  or  act  upon  it  in  the  slightest  degree 
The  doctrine  would  prostrate  all  the  ramparts  of  the  Couat  t  on  dcit  oy  he 
will  of  the  American  people,  and  it  would  e  g  oss  to  the  hands  of  the 
Oongrese  of  the  United  States  all  those  powers  wl  cl  we  e  ntended  to  he  con 
fided  to  the  other  departments  and  distributed  amo  g  tl  en 

Mr.  Chief  Justice,  in  considering  the  case  now  beto  e  s  tl  ere  a  d  pr  1  m 
n«ry  question  underlying  it  which  is  of  verj  cons  de  able  te  est  and  t  s 
irhat  are  crimes  and  misdemeanors  under  the  Constitution  ?  But  before  I  pass 
to  that  I  desire,  while  considering  some  of  the  extraordinary  arguments  that 
have  been  presented  by  the  honorable  managers  on  the  other  side,  to  remind 
the  Sena'te  and  the  Chief  Justice  of  one  proposition  which  was  paraded  at  an 
early  day  of  this  trial.  I  regretted  almost  the  moment  I  took  my  seat,  afte;-  it 
was  announced,  that  I  had  not  answered  it  then  ;  but  it  is  in  your  record,  and 
it  is  not  too  late  to  give  a  passing  remark  to  it  now. 

The  honorable  manager  [Mr.  Butler]  made  use  of  the  expression  that  "  the 
great  pulse  of  the  nation  beats  perturbedly,  pausee  fitfully  when  we  pause,  and 
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goes  forward  whea  we  go  forward."  And  yun  have  been  told  time  and  again 
that  the  honorable  managers  are  acting  for  "  all  the  people  of  the  United 
States."  I  may  have  anmething  to  say  about  that,  senators,  befoi-e  I  close  the 
remarks  I  have  to  make  to  you;  bnt  I  shall  postpone  the  consideration  of  that 
for  the  present, 

Yes.  the  public  pulse  beats  perturbedly ;  it  pauses  when  you  pause ;  it  goes 
forward  when  yon  go  forward  i  and  you  iiave  been  told  time  and  again  that  the 
people  out  of  doors  are  anxious  for  the  convictinn  of  the  President  of  the  United 
States.  Will  you  permit  me.  senators,  to  be  guilty  of  the  indecorum  almost  of 
saying  one  word  about  myeelf,  and  I  only  say  it  by  way  of  staling  an  argu- 
ment. In  the  whole  course  of  my  professional  career,  from  the  time  I 
first  obtained,  as  a  young  man,  a  license  to  practice  law,  down  to  the  present 
moment,  I  never  had  the  impudence  or  the  presumption  to  talk  to  a  judge  out 
of  court  about  any  case  in  which  I  was  concerned.  My  arguments  before  him 
have  always  been  made  in  court,  always  made  in  public.  I  have  had  sufficient 
respect  for  the  independence  of  the  judges  before  whom  I  have  had  the  honor 
to  practice  my  profession  to  take  it  for  granted  that  they  were  men  of  honor, 
men  of  intelligence,  and  that  they  would  not  hear  any  remarks  that  I  would 
attempt  to  infuse  iuto  their  understaudings  out  of  doors  and  not  in  the  presence 
of  my  adversftiy. 

But  the  doctrine  here  is  that  the  public  pulse  beats  in  a  particular  direction. 
Have  we  come  to  this]  Is  this  case  to  be  tried  by  the  greatest  court  in  Cbris- 
Eendom,  not  upon  law,  not  upon  evidence,  not  under  the  instructions  of  the  Chief 
Justice  of  the  United  States,  but  tried  upon  common  rumor ;  and  is  it  to  become 
interesting  or  cease  to  be  intei'esting  just  according  to  the  beating  of  the  public 
pulse  ?  "Why,  senators,  if  it  were  not  that  I  do  not  intend  to  say  one  wonl  that 
is  designed  to  be  offensive  to  any  of  the  gentlemen  on  the  other  side  or  to  any 
senator,  I  would  say  that  I  would  almost  regard  this  as  an  insulting  argument 
to  them ;  but  I  shall  not  make  use  of  that  expression.  It  is  not  my  intention, 
in  anything  I  have  said  or  may  say,  to  wound  the  sensibilities  of  any  one,  or 
to  give  any  just  cause  of  offence  to  anybody  who  is  in  any  way  connected  with 
this  case.  But  you  are  to  try  it  according  to  the  public  pulse  !  What  an  argu- 
ment to  advance  to  the  American  Senate  !  What  an  argument  to  put  forth  to 
the  American  nation!  All  history  teems  with  examples  of  the  gross,  outrageous 
injustice  that  has  been  done  in  criminal  trials,  high  and  low,  in  parliamentary 
tribunals,  and  in  the  courts  of  justice  ;  and  I  am  afraid  that  our  own  country  is 
not  entirely  exempt  from  some  notable  instances  of  it,  where  popular  clamor 
was  allowed  to  influence  the  judgment  of  judges ;  and  those  instances  which 
are  recorded  in  history,  those  instances  of  blood  and  of  murder  and  of  outrage 
and  of  wrong  that  have  been  perpetrated  in  the  name  of  justice,  are  an  admoni- 
tion to  us  that  the  public  pulse  should  have  nothing  to  do  with  youc  judgment. 

Senators,  regarding  every  man  whom  I  address  as  a  judge,  as  a  sworn  judge, 
allow  me  for  one  moment  to  call  your  attention  to  one  great  trial  in  this  country 
which  I  hope  in  gome  of  its  principles  will  he  a  guide  to  you ;  and  1  do  not 
think  it  will  be  an  unworthy  guide  in  the  investigation  which  you  have  to  make 
here.  There  was  a  case  which  occurred  in  the  early  history  of  the  American 
nation  where  there  was  a  great  political  trial.  The  waves  of  popular  excitement 
ran  high.  It  was  underatood  that  the  President  of  the  United  States  himself 
desired  the  conviction  of  the  offender.  The  public  pulse  beat  iitfully  then.  It 
went  forward  as  the  judge  went  forward,  and  it  went  backward  as  the  judge  went 
backward.  It  was  a  great  occasion.  It  was  one  of  the  most  illustrious  trials 
that  ever  occurred  in  English  or  American  jurisprudence. 

There  was  the  great  criminal,  morally  guilty  no  doubt,  for  so  he  has  been  held 
in  the  judgment  of  posterity.  There  eat  the  judge,  one  of  the  illustrious  prede- 
cessors of  the  distinguished  gentleman  who  presides  over  your  deJiberations  now. 
There  he  sat,  calm,  unmoved,  uuawed,  unmindful  of  the  beating  of  the  public 
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pulse,  the  veiy  imperaonatlon  of  Justice,  havings  no  motive  under  heaven  except 
to  adtniniBter  the  law  and  to  administer  it  faithfolly ;  and  he  had  the  nerve  and 
the  firmneas  to  declare  the  law  in  the  fear  of  God  rather  than  in  the  fear  of  man ; 
and  although  the  criminal  was  acquitted,  and  although  there  was  some  popular 
clamor  in  regard  to  the  acquittal,  the  judgment  of  posterity  has  eanctionea  the 
course  of  judicial  determination,  and  every  American  citizen  who  has  any 
regard  for  his  country,  every  judge  and  every  lawyer  who  has  any  respect  for 
judicial  independence  and  integrity,  looks  back  with  veneration  and  respect  to  . 
the  name  and  to  the  conduct  of  John  Marshall.  i 

So  long  as  judicial  independence  shall  be  admired,  so  long  as  judicial  integrity 
shall  be  respected,  the  name  of  John  Marshall  will  he  esteemed  in  our  own 
country  and  throughout  the  civilized  world  as  one  of  the  brightest  luminaries 
of  the  law,  as  one  of  the  most  faithful  judges  that  ever  presided  in  a  court.  It 
is  true  that  clouds  and  darkness  gathered  around  him  for  the  moment,  but  they 
soon  passed  away  and  were  forgotten — 

"  As  80me  tall  cliff  that  lifls  its  awful  form, 
Swells  from  the  vale  and  midway  leaves  the  storm, 
Though  round  ils  breast  the  rolling  clouds  are  spre&d, 
Eternal  stiusbiiie  aettlea  on  its  head." 

Such  was  the  name  and  such  the  fame  of  John  Marshall,  and  God  grant  that 
hie  spirit  may  fall,  like  the  mantle  of  Elijah,  upon  the  illustrious  magistrate  who 
presides  and  every  judge  who  sits  here,  that  you  may  catch  its  inspiration,  sena- 
tors, Bud  that  you  may  throw  to  the  moles  and  bats  all  appeals  to  your  prejudices, 
nil  appeals  from  without,  and  that  you  may  discharge  your  whole  duty  in  the 
fear  of  that  God  to  whom  you  appealed.  If  I  might  propose  such  a  low,  grovel- 
ling, contemptible  consideration  on  the  minds  of  senators  here,  if  I  might  he 
pardoned  for  alluding  to  it,  (for  the  very  thought  almost  makes  me  shrink  back 
with  horror  from  myself,)  I  would  say  to  yon  that  if  you  were  to  rise  above 
these  prejudices,  cast  these  clamors  away  from  your  thoughts,  do  your  duty  like 
Marshall  did,  in  the  fear  of  God,  even  in  a  low,  pitiful,  contemptible  party  point 
of  view,  it  would  mate  you  stand  higher  with  your  own  party  and  with  the 
world  than  you  would  stand  doing  an  act  of  gross  injustice.  Forgive  me,  though , 
for  mentioning  such  a  consideration,  for  I  really  think  it  is  beneath  the  dignity 
of  the  Senate  to  entertain  it  for  a  moment.  No,  sirs ;  I  treat  you  as  judges  ;  I 
treat  you  as  honorable  men  ;  I  treat  you  as  sworn  officers  of  the  law ;  and  thus 
treating  you,  I  say  that  I  banish  all  eueh  thoughts  from  my  mind,  and  I  come 
before  you-as  an  impartial  tribunal,  believing  before  God  and  my  country  that 
you  will  try  to  do  your  duty  in  this  case  irrespective  of  popular  clamors  and 
regardleee  of  opinions  from  without. 

Such,  I  trust,  will  he  the  judgment  of  the  whole  land;  and  when  you  and  I 
and  all  of  us  shall  pass  away  from  the  scene  of  human  action,  when  the  memory 
of  the  etirring  events  which  now  agitate  the  public  miud  shall  almost  be  forgot- 
ten, I  trust  that  the  after  ages  will  look  back  with  wonder  and  admiration  and 
love  and  respect  and  honor  to  the  American  Senate  for  the  manner  in  which 
they  shall  have  discharged  their  duty  in  this  case.  I  trust,  senators,  that  the 
result  will  be  such  as  will  command  the  approbation  not  only  of  your  own  con- 
sciences, not  only  of  the  States  that  you  have  the  honor  to  represent,  but  the 
approbation  of  Him  who  is  a  greater  judge  than  you  are,  and  the  appi-ohatioo  of 
posterity  who  are  to  come  after  you. 

Now,  Mr.  Chief  Justice,  I  desire  briefly  to  present  to  your  consideration  and 
that  of  the  Senate  this  proposition  ;  while  we  cannot  go  to  the  British  constitu-  , 
tion  or  the  British  Parliament  or  British  law  to  ascertain  the  meaning  of  a  court 
auch  ae  they  never  had,  consisting  of  a  Senate  and  Chief  Justice,  yet  "  treason, 
bribery,  or  other  high  crimes  and  misdemeanors  "  were  words  well  known  and 
defined  at  the  date  of  the  adoption  of  the  Constitution  ;  and  ia  order  to  ascer- 
tain  their  meaning  a  most  excellent  rule  of  interpretation  was  adverted  to  by 
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Cliief  Justice  Marshall  in  the  trial  to  which  I  have  referred.  Iq  Burr'a  trial, 
speaking  of  the  terra  "  levying  war,"  used  by  the  Constitution  in  the  definition 
of  treason,  he  says  : 

But  the  terra  is  not  for  t!ie  first  time  applied  to  treason  by  the  Constitution  of  the 
Unilad  States,  It  is  a  technical  term.  It  is  used  in  a  veiy  old  slatule  of  that  rountry 
whose  language  is  our  language,  and  whose  laws  form  the  substratum  of  our  law.  It  ig 
BOaroely  conceivable  that  the  term  was  not  employed  by  the  framersof  our  Const  it  iition  ia 
tbe  sense  which  hail  been  affixed  to  it  by  those  from  whom  we  hoTrowe»J  it.  So  far  as  the 
meaning  of  any  terms,  particularly  teraiB  of  art,  is  completely  ascertained,  those  by  whom, 
they  are  employed  must  be  considered  as  employing  them  iu  that  ageertairied  nieanlug, 
unless  tjie  contrary  be  proved  by  the  context.  It  is,  tberefoTe,  reasonable  to  suppose,  unless 
it  bo  incompatible  with  otiier  expressions  of  the  Constitution,  that  the  t*rm  "  levying  war"  ia 
nsed  in  that  instrument  in  the  same  sense  in  wbicb  it  was  understood.  In  England  and  in 
'  this  country,  to  have  been  used  in  the  statute  of  the  aSth  of  Edward  III,  from  which  it  was 
borrowed,— Burr's  Irial,  p.  303, 

The  words  "  treason,  bribery,  or  other  high  crimes  and  misdemeanors,"  were 
words  juBt  aa  familiar  to  the  framers  of  the  Constitution  as  they  are  to  ub. 
One  of  the  honorable  managers  made  an  argument  here,  if  I  understood  it,  to 
show  that  because  Dr.  Franklin  was  in  London  about  the  time  of  Warren 
Haatiiig's  trial,  that  had  a  great  deal  to  do  with  the  proper  mode  of  constniing 
the  American  Constitution  on  the  subject  of  the  powers  of  the  Chief  Justice. 
But  Blackfltone's  Commentaries  no  doubt  were  as  familiar  to  the  lawyer  at  the 
date  of  the  formation  of  the  American  Constitution  as  that  venerable  work  is 
to  the  lawyers  and  judges  qi  the  present  day.  "  Crimes  and  misdemeanors" 
are  the  offences  for  which  impeachment  may  be  resorted  to.  You  all  know  that 
in  one  passage  of  his  work  he  says  that  crimes  and  misdemeanors  are  almost 
synonymous  words ;  but  in  another  and  further  exposition  of  it  he  undertakes 
to  show,  aiid  does  show,  that  the  word  "  crime"  is  used  in  the  sense  of  charging 
high        fl  within  the  denomination  of  felonies,  and 

the  w  ea  d    h        trivial  and  lighter  offences  which  are  not 

pum  w   h  dea  h  b     by  fa        nl  imprisonment,  or  either,  or  both. 

W  p    ta     n  ?     It  is  unnecessary  for  me  to  turn  to 

autl  ''1  1l         re  to  construe  words  in  the  connection  in 

whic  d    y  nstrue  them  in  the  sense  of  their  being  of 

the  k    d         at    e      other  words.     Now,  if  I  correctly  apprehend  the  law 

at  the  dale  of  the  Amencan  Constitution,  treason  by  the  law  of  England  was  a 
felony  riuTiishabte  with  death ;  bribery  was  a  misdemeanor  not  punishable  with 
death,  nut  punishable  by  fine  and  imprisonment.  When  the  word  "  crimes," 
thwefore,  is  used  in  the  Constitution,  the  argument  that  I  make  is — and  it  has 
been  made  by  one  of  the  learned  managers,  I  think,  in  a  much  more  able  man- 
ner than  I  can  present  it — I  am  willing  to  say  I  borrow  it  from  the  gentleman — 
that  the  word  ■*  crimes  "  is  to  be  construed  in  the  same  sense  as  the  word  "  trea- 
son;" il  is  to  be  understood  as  embracing  felonious  offences,  offences  punishable 
with  death  or  with  imprisonment  in  the  penitentiary  where  they  have  peniten- 
tiaiiea  in  the  different  States,  The  word  "  misdemeanors "  has  reference  to 
othei  and  different  offencps  altogether.  It  does  not  mean  a  simple  assault,  for 
the  expiession  of  the  Constitution  is  "  high  crimes  and  misdemeanors  " — "  high 
crimes"  referring,  of  course,  to  sucii  crimes  as  are  punishable  with  death  ;  high 
misdemeanors. referring  to  such  misdemeanors  as  were  punishable  by  fine  and 
imprisonment,  and  not  to  such  simple  misdemeanors  as  an  assault. 

What,  l^en,  is  the  argument  from  that  1  I  know  there  is  a  great  difference 
of  opinion  on  this  question,  and  if  I  correctly  apprehend  Mr.  Story's  treatise 
oil  it  in  his  admirable  work  upon  the  Constitution,  he  regards  it  aa  an  open 
question  to  this  day,  or  at  least  to  the  day  at  which  be  wrote,  what  is  the  trae 
meaning  of  the  term  "  crimes  and  misdemeanors  "  as  employed  in  the  Constitu- 
tion of  the  United  States.  One  party  of  constructionists,  if  I  may  so  express 
myself,  hold  that  you  are  not  lo  look  to  the  common  law  to  ascertain  the  mean- 
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ing  of  tlie  worils  "  crimes  and  misdemeaQors."  tut  you  are  to  look  to  the  par- 
liamentary law  in  order  to  ascertain  it.  So  far  as  I  have  any  knowledge  on  the 
subject,  the  parliamentary  law  does  not  define  and  never  did  undertake  to  define 
what  is  the  meaning  of  "  crimes  and  miademeanore."  What  did  the  parlia- 
mentary law  undertake  to  do  ?  It  undertook  to  punish  not  only  olEoe-holders 
but  citizens  for  offences  which  were  regarded  as  offences  against  the  govern- 
ment. Often,  without  turning  the  offender  over  to  the  courts,  the  party  was 
impeached  or  attainted  by  a  proceeding  in  Parliament ;  but  there  is  no  definition 
there,  ao  far  as  I  know,  of  "  crimes  and  misdemeanors  ;"  they  were,  to  use  the 
language  of  the  gentlemen,  in  great  part  "  a  law  unto  tliemaclvcs." 

But  when  the  framera  of  the  Constitution  incorporated  these  words  into  our 
charter,  did  they  borrow  them  from  the  parliamentary  law,  or  did  they  get 
them  fi-om  Blaekatone  and  from  Hale,  and  from  other  writers  upon  criminal  law 
in  England  ?  Where  did  they  obtain  these  words,  "  crimes  and  misdemeanors '(" 
They  got  them  from  the  common  law  of  England,  and  not  from  the  law  of  Par- 
liament, as  I  insist ;  and  then  the  propoaition  follows  aa  a  corollary  from  the 
premises  I  have  laid  down,  if  the  premises  be  correct — it  follows  inevitably,  if 
the  preposition  which  I  have  assumed  be  a  coiTCct  one,  that  the  worda  "  Crimea 
and  misdemeanors"  are  used  in  the  sense  in  which  they  were  employed  by 
■writera  upon  criminal  law  in  England  at  the  date  of  the  Conatitution,  that 
nothing  ia  an  impeachable  offence  under  the  American  Constitution  except  that 
which  was  known  aa  a  .crime  or-  misdemeanor  within  the  definition  of  those 
worda  under  the  British  law  and  that  which  may  be  created  as  auch  by  the 
Constitution  of  the  United  States.  I  doubt  even — and  I  submit  that  to  ihe 
consideration  of  senatora,  I  respectfully  submit  it  as  a  douht,  and  one  well 
worthy  of  j'our  consideration — whether  the  Uongress  of  the  United  States, 
within  the  meaning  of  the  American  Constitution,  has  a  right  to  create  a  new 
crime,  a  new  misdemeanor,  something  that  waa  not  known  as  a  crime  or  as  a 
misdemeanor  at  the  date  of  the  adoption  of  the  Constitution, 

I  think  it  is  a  matter  of  great  doubt,  to  say  the  least  of  it ;  and  in  entertaining 
this  opinion  I  at  least  am  warranted  by  the  doubts  which  have  been  thrown  on 
the  subject  by  some  of  the  ablest  text-writers  upon  the  American  Constitution. 
It  is,  Mr.  Chief  Justice,  upon  this,  and  upon  kindred  questions — no  matter 
whether  the  views  I  have  presented  are  right  or  wrong — that  I  submit  that  we 
have  the  right  respectfully  to  demand  at  the  bands  of  your  honor  a  judicial 
exposition  of  the  meaning  of  the  Constitution.  It  will,  as  I  said  before,  be  for 
you.  sir,  under  yOur  sense  of  duty,  under  your  own  constructian  of  the  powers 
that  are  conferred  upon  you  by  the  Conatitution  of  our  common  country — it 
will  be  for  you,  in  the  discharge  of  your  duty,  to  decide  for  yourself  whether 
this  respectful  request  will  be  anawered  or  not. 

Mr.  Yates.  If  the  gentleman  does  not  desire  to  finish  his  speech  to-night,  I 
will  move  that  the  Senate,  sitting  for  this  trial,  adjourn. 

Mr.  Nelson.  It  is  my  bueineas  and  duty,  of  course,  to  be  governed  and  con- 
trolled altogether  by  the  pleasure  of  the  Senate.  I  am  free  to  aay  that  1  feel 
somewhat  fatigued,  and  I  would  be  much  obliged  to  the  Senate,  if  it  Would  not 
interfere  with  their  duties,  for  ati  adjournment  at  this  time;  but  if  tbey  do  not 
choose  to  do  so  I  will  go  on.  It  is  my  wish  to  conform  exactly  to  the  will  of 
the  Senate,  whatever  it  may  he. 

Mr.  Yatks.  I  submit  the  motion. 

The  Chief  Justice.  The  senator  from  Illinois  moves  that  the  Senate,  sit- 
ting aa.a  court  of  impeachment,  adjourn  until  to-morrow  at  11  o'clock. 

The  motion  was  agreed  to;  and  the  Senate,  sitting  for  the  trial  of  the 
impeachment,  adjourned. 
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Fbii>ay,  April  2i,  1868. 
The  Chief  Justice  of  tlie  United  States  toot  the  chair. 
The  usual  proclamation  having  been  made  by  the  Sergeant- at- anas, 
The  managera  cif  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives and  the  counsel  for  the  respondent,  except  Mr.  Ptanbery,  appeared  and  took 
the  Beats  assigned  to  them  respectively. 

The  members  of  the  House  of  ReprPHentatives,  as  in  Committee  of  the  Whole, 
preceded  by  Mr.  E.  B.  Washbame,  chairman  of  that  committee,  and  accompa- 
nied by  the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the  seats  pro- 
vided foe  them. 

The  Chief  Justice,   The  Secretary  will  read  the  journal  of  yesterday's 


The  journal  of  yesterday's  proceedings  of  the  Senate,  sitting  for  the  trial  of 
the  impeachment,  was  read. 

The  Chief  Justice.  The  first  businens  this  morning  is  the  order  proposed  by 
the  senator  from  Iowa,  [Mr.  Grimes.]  changing  the  hour  ol  meeting/  The  clerk 
will  read  the  order. 

The  chief  tleik  read  as  follows  : 

Ordtrtd,  Thnt  hereRfter  the  hour  for  the  meetinj^  of  the  Sennte,  sitting  for  the  (rial  of  the 
impeaohmentof  Andrew  Johnson,  President  of  the  Uoiled  States,  shall  be  12  o'clock  meridinn 
of  each  Aay  except  Sunday. 

Mr.  WiLSf>.\.  Mr.  President,  I  ask  for  the  yeas  and  nays  upon  that. 

The  yeas  and  nays  were  ordered ;  and  being  taken,  resulted — yeas,  21 ;  nays, 
13 ;  as  follows  : 

Yeas— Messrs.  Anthony,  Davis,  DooliWle,  Ferry,  Fesseaden,  Fowler.  Grimes,  Hendricks, 
Johtison,  MeCreery,  Morgan,  Morrill  of  Vermont,  Norton.  Patlersou  of  Tennessee.  Bamsey, 
SaulBbory,  Ttumbnll,  Van  Winkle,  Viokers,  Willey,  and  Yates— SI. 

Navs — Messrs.  Conkliug,  Cooness,  Craein,  Edmunds.  Harlan,  Howe,  Pomeroy,  Sprsgue, 
Stewart,  Sumner,  Thayer,  Ti phi n,  and  WMson— 13. 

Not  votikg— Messrs.  Bayard,  Buckalew,  Cameron,  Cattell,  Chandler,  Cole,  Corbett, 
Dlion,  Drake,  Frelirgbuysen,  Hendaraon.  Howard,  Morrill  of  Maine,  Morton.  Kye,  Patter- 
son of  New  Hampshire,  Ross,  Sherman,  Wade,  and  Williams — 20. 

So  the  order  was  adopted. 

Mr.  Edmunds.  Mr.  President,  I  offer  the  following  order. 

The  Chief  Justice.  The  order  proposed  by  the  senator  from  Vermont  will 
be  read. 

The  chief  clerk  read  as  follows  : 

Ordered,  That  after  the  arguments  shall  be  concluded,  and  when  the  doors  shall  be  closed 
for  deliberation  upon  the  &nal  question,  the  ofSclal  reporters  of  the  Senate  shall  take  down 
llie  debates  upon  the  final  question,  te  be  repottnd  In  the  proceedings. 

Mr.  SuMNEH.  I  object. 

The  Chief  Justice.  The  order  will  lie  over  if  objected  to. 

Mr.  Nelson,  of  counsel  for  the  respondent,  will  please  proceed. 

Mr.  Nelson.  Mr.  Chief  Justice  and  Senators,  in  the  progress  of  my  remarks 
yesterday  1  alluded  to  certain  opinions  expressed  by  one  of  the  honorable  man- 
agera, [Mr.  Wilson,]  in  a  report  to  whicn  his  name  is  affixed,  made  to  the 
House  of  Representatives.  Lest  any  misunderstanding  should  arise  from  that 
reference,  I  desire  to  state  that  while  I  shall  read  a  part  of  the  report — that 
portion  of  it  which  I  adopt  as  my  argument — I  do  not  consider  that  there  is  any 
inconsistency  in  the  position  which  the  honorable  manager  assumed  in  his 
report  to  the  House  of  Representatives  and  the  position  which  he  has  assamed 
here  in  argument.  If  I  correctly  understand  the  honorable  manager's  position, 
while  he.  insists,  as  I  insist  in  this  case,  that  you  are  to  look  to  the  commoa 
law,  and  not  m^ely  to  the  law  of  Parliament,  in  order  to  ascertain  the  mean- 
ing of  the  words  "  crimes  and  misdemeanors"  in  the  Constitution,  yet  he, insists 
that  it  is  competent  for  Congress  to  create  a  crime  or  misdemeanor  nnder  the 
Constitution  by  legislation,  and  that  such  crime  or  misdemeanor  is  an  impeach- 


^Google 


142  IMPEACHMENT   OF    THE    PRESIDENT. 

able  offfenee.  I  liope  neither  thnt  honorable  gentleman  nor  the  Senate  will 
misiinderatand  me  wi(h  this  explanation  when  I  call  attention  only  to  those 

Sarte  of  the  argument  contained  in  hia  report  which  I  rely  npon,  and  because  the 
efinitiona  which  he  gives  are  in  more  appropriate  language  than  any  which 
I  can'farDiBb.     In  his  report,  at  page  60,  he  says  : 

Ab  was  very  pertinently  remarked  by  Hopkinsoa  on  the  trial  of  Chase,  "  The  power  of 
impeach  mentis  with  the  Honse  of  Representatives,  bnt  otily  for  impeachahle  offences.  They 
are  to  proceed  a^ainBt  the  offence,  bnt  not  to  create  the  offence,  and  make  any  act  criminal  and 
impeachable  at  their  mill  and  pleasure.  What  is  an  offence  is  a  qnestiun  to  he  decided  by 
the  Coostitntion  and  tlio  law,  not  by  the  opinion  of  a  single  branch  of  the  legislature,  and 
when  the  offence  thus  described  by  the  Constitution  or  the  law  has  been  committed,  then,  and 
not  till  then,  has  the  House  of  KepiesentBtives  power  to  Impeach  the  offender." 

The  honorable  manager  proceeds: 

A  civil  ofBcer  may  be  impeached  f^r  a  high  crime.  What  is  a  crime?  It  ia  snch  a 
violation  of  some  known  law  as  will  render  the  offender  liable  to  be  prosecuted  and  punished. 
"Though  all  wilful  Tiolations  of  rights  come  under  the  generic  name  of  wrongs,  only  certain 
of  those  made  penal  are  called  crimes." 

In  another  passage  he  says  : 

All  that  has  been  sftid  herein  concerning  the  term  "crimes"  maybe  applied  with  equal 
force  to  the  term  "  misdemeanors,"  ns  Used  iu  the  Constitution.  The  latter  term  in  nowise 
eKteuds  the  jurisdiction  of  the  House  of  Eepresenlatives  beyond  the  range  of  indictable 
offences.  Indeed,  the  terms  "crime"  and  "misdemeanor"  are,  in  their  general  sense,  synony- 
mous, both  being  such  violations  of  law  as  expose  the  persons  committing  them  to  >» 

scribed  punishment;  and  although  it  cannot  be  claimed  that  all  crimes  '" 

may  be  properly  said  that  all  misdemeanors  are  crimes. 

Adopting  that  definition  of  the  honorable  manager,  [Mr.  Wilson,]  the  point 
which  I  endeavor  to  make  in  argument  is,  that  the  definition  given  by  the  hon- 
orable manager  who  opened  the  argument  [Mr.  Butler]  is  not  a  correct  defioition. 
That  opening,  as  the  Senate  will  remember,  ia  accompanied  by  a  very  carefully 
prepared  and  elaborate  argument  on  the  part  of  Mr.  Lawrence,  who  agrees  in 
the  following  definition  given  by  the  honorable  manager  : 

We  define,  therefore,  an  impeachable  high  crime  or  misdemeanor  to  ho  one  in  its  nature  or 
consequences  subversive  of  some  fuodamtntal  or  essential  principle  of  government,  or  highly 

Erejadicial  to  the  public  interest,  and  this  may  consist  of  a  violation  of  the  Constitution,  of 
iw,  of  an  official  oath,  or  of  duty,  by  an  act  committed  or  omitted,  or,  without  violating  a 
positive  law,  by  the  abuse  of  discrelioaary  powers  from  improper  motives  or  for  any  improper 
purpose. 

If  you  go  to  the  law  of  Parliament  for  a  definition  of  "treason,  bribery,  or 
other  crimes  and  misdemeanors,"  as  I  have  already  said,  you  will  not  find  iti 
If  you  go  to  the  law  of  Parliament  for  the  purpose  of  asciTtaining  what  is  an 
impeachable  offence,  then  yon  go  to  a  law  which  is  not  in  force  in  our  country 
at  all.  Every  species  of  offence  which  the  Parliament  chose  to  treat  as  such, 
whether  it  was  declared  by  statute  or  not,  was  the  subject-matter  of  impeach- 
ment by  the  Ocmmons  before  the  House  of  Loi-ds.  Their  frame  of  government 
is  diflerent  from  onra.  Persona  were  tried  in  England  for  very  slight  and  very 
trivial  oflences,  and  very  severe  punishments  were  inflicted  in  various  instances 
in  the  progress  of  English  history  upon  the  persons  who  were  supposed  to  have 
been  guilty  of  offences.  This  process  of  impeachment  is  such  that  we  have  no 
very  accurate  account  of'it  in  history,  so  far  as  I  have  been  able  to  examine  the 
■ntborities  upon  the  subject.  It  is  tme,  as  the  gentleman  said,  that  nearly  five 
hundred  years  ago  the  subject  was  introduced  in  the  English  Parliament,  and 
that  they  considered  it  there  and  claimed  that  the  House  of  Lords  had  jurisdic- 
tion over  it  in  consequence  of  the  law  of  Parliament;  but  how  that  law  of 
Parliament  arose,  whence  it  originated,  neither  the  House  of  Lords  nar  Mr. 
Burke  in  his  elaborate  report  and  argament  in  the  House  of  (Commons  under- 
took to  state.  It  arose  from  what  they  assumed  to  be  nsage  ;  and  if  you  go  to 
the  parliamentary  law  in  order  to  determine  that  usage  in  this  country,  then  you 
wilt  be  obliged  to  fuuish  anything  as  an  offence  that  might  be  said  of  any 
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person  or  of  any^  authority  whatever.     In  Stephen's  History  of  tbe  EngHsli 
Coufltitutioa.  page  347,  he  say8  that — 

The  revival  of  impeachtnent  ia  a  remarkable  event  in  our  coc^titiitional  annals.  Tlie 
earliest  ioatance  of  parliamentary  impeachment  or  of  a  solemn  accusation  of  any  individual 
by  the  commons  at  the  bar  of  the  lords,  was  that  of  Lord  Latimer,  in  the  year  1376. 

Which,  as  1  understood  the  honorable  manager's  argument,  is  the  period  to 
which  he  refers. 
The  latest  hitherto  was  that  of  the  Dulie  of  Suffolk,  in  1449, 

And,  as  the  honorable  manager  told  the  Senate,  he  states  that  this  practice  of 
impeachment  had  for  a  long  time  given  way  to  attainder.  In  the  same  work 
Mr,  Stephen  comments  on  Floyd's  case  as  a  proof  of  "  the  disregard  which 
popular  assemblies  entertain  for  principles  of  justice  when  satiating  their  reck- 
less appetites  for  revenge."  He  says,  in  describing  Floyd's  case,  "  that  a  few 
words  spoken  as  to  being  pleased  with  the  misfortunes  of  the  Elector  Palatine 
and  his  wife"  were  the  offence  which  he  had  committed  ;  and  the  punishment 
that  was  inflicted  upon  him  was  to  ride  from  the  Fleet  to  Cheapside  without  a 
saddle  and  holding  by  the  horse's  tail,  two  hours  in  the  pillory,  to  he  branded 
with  the  letter  K  in  the  forehead,  another  ride  and  pillory  to  be  taken  in  four 
days,  with  the  words  on  a  paper  in  his  hat  showing  his  offence ;  that  he  was  to 
.be  whipped  at  the  cart's  tail  from  the  Fleet  to  Westminster  Hail ;  that  a  fine  of 
065,000  and  imprisonment  for  life  at  Newgate  were  imposed  upon  him. 

If  there  be  anything  in  the  argument  that  you  are  to  look  to  the  parliamen- 
tary law  for  the  definition  of  the  phrase  "high  crimes  and  misdemeanors,"  and 
for  the  definilionof  impeachable  offences,  then  an  offence  such  as  was  attributed 
to  him,  or  an  offence  sueh  as  was  attributed  to  other  parties  afterwards  who  were 
tried  for  making  speculations  in  the  public  revenue,  would  be  the  subject-matter 
of  impeachment  in  this  country ;  but,  as  I  maintain,  this  is  limited  by  the  Con- 
stitution, and  yon  can  only  look  to  the  common  law  for  the  purpose  of  ascer- 
taining the  definition  <>(  crimes  and  misdemeanors .  Mr.  Story,  I  know,  says  in 
his  work  upon  the  Constitution  that  in  one  case  it  was  settled  in  this  country 
that  the  term  "  crimes  and  misdemeanors"  did  not  have  the  signification  which 
I  insist  upon ;  but  at  the  same  time  in  his  treatise  he  asserts  that  there  is  a  con- 
trariety of  opinion  on  the  subject,  one  set  of  int«rpreter3  of  t"he  Constitution 
holding  the  doctrine  to  be  one  way,  and  another  and  a  different  set  holding  it  to 
be  a  different  way ;  and,  as  I  understand  hira,  he  does  not  regard  the  question 
'as  being  by  any  means  finally  and  authoritatively  settled.  So  then  I  recur  to 
the  proposition  with  which  I  set  out,  that  in  order  to  ascertain  what  are 
impeachable  crimes  and  misdemeanors  it  is  necessary  to  go  to  the  common 
law  for  the  definition,  and  when  you  go  to  the  common  law  for  the  definition 
nothing  is  impeachable  in  this  country  within  the  meaning  of  the  Constitution 
except  a  crime  or  misdemeanor  known  as  such  at  the  time  when  the  Constitution 
was  adopted.  In  other  words,  I  respectfully  maintain  that  Congress  has  no 
power  to  create  a  crime  or  misdemeanor  in  its  nature  different  from  crimes  and 
misdemeanors  as  known  and  understood  at  the  time  of  the  adoption  of  the  Con- 
stitution. 

Feebly  and  imperfetitly  as  this  argument  haa  been  presented,  I  will  not  under- 
take to  dwell  upon  it  further. 

I  desire,  although  it  is  not  exactly  in  the  order  which  I  had  prescribed  for  my 
remarks,  to  call  the  attention  of  the  Senate  now  to  some  observations  made  by 
the  honorable  gentleman  who  addressed  the  Senate  yesterday,  [Mr.  Manager 
Bontwell,]  and  in  order  that  there  may  be  no  misunderstanding  as  to  the  obser- 
vations to  which  I  desire  to  call  your  attention  I  will  read  a  paragraph  from  the 
gentleman's  speech  of  the  day  before  yesterday  : 

The  President  ia  a  man  of  stroajf  will,  of  violent  passiona,  of  unlimited  ambition,  with 
capacity  to  employ  and  use  timid  men,  adhesive  men,  aubssrvient  men,  and  corrupt  men,  as 
"'"  tsof  his  deaigns.    It  is  the  truth  of  history  that  he  has  injured  every  peraou 
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with  nbOBi  he  bas  had  confidential  lelatione,  and  maiij  have  escaped  rnin  OD^y  hy  vtlib- 
(Irawing  from  his  society  alto{;e(her.  He  has  ope  rule  of  life ;  he  attempts  to  use  everj 
man  of  power,  capacity,  or  influence  withia  his  reach.  Succeeding  in  his  attempts,  they  are 
in  tiaie,  and  nsuallj  in  a  short  time,  utterly  mined.  If  the  considerate  flee  from  him,  if  the 
brave  and  patriotic  resist  his  schemes  or  expose  his  plans,  he  attacks  them  with  all  the 
enginery  and  patronage  of  his  oFGce,  and  pursues  them  with  all  the  violence  of  bis  personal 
hatred.  He  attacks  to  destroy  i^l  who  will  not  become  his  instruments,  and  all  who  become 
his  instruments  are  destroyed  in  the  nse.     He  spares  no  one. 

The  particular  sentence  to  which  I  desire  to  call  your  attention  is  in  the  close 
of  that  paragraph : 

Already  this  purpose  of  his  life  is  illUBtrafed  in  the  treatment  of  a  gentleman  who  was  of 
counsel  tor  the  respondent,  but  who  has  never  appeared  In  bis  behalf. 

It  is  to  me,  senators,  a  source  of  much  embarrassment  lio  w  to  speak  in  reply  to 
the  accusation  which  has  thus  been  preferred  against  the  President  of  the  United 
States.  The  honorable  manager  treats  him  as  if  he  were  a  political  leper,  and 
as  if  his  very  touch  would  communicate  contagion,  and  as  if  almost  the  very 
sight  of  him  would  produce  death.  But  I  respectfully  insist  that  upon  a  state- 
ment of  facts,  which  I  will  make  to  you  in  a  moment,  and  which  1  deem  to  be 
called  for  by  the  accusation  which  he  has  made  in  reference  to  Judge  Black,  it 
■will  appear  that  injustice  has  been  done,  no  doubt  unintentionally,  by  the  hon- 
orable manager,  in  the  remarks  which  he  has  made.  I  regret  that  this  topic  has 
been  intraduced  here ;  but,  as  it  is  brought  forward,  I  must  meet  it  I  am  not 
aware  that  I  ever  saw  Judge  Black  in  my  life  until  I  met  him  in  consultation  in 
the  President's  council  chamber.  In  the  few  interviews  which  we  had  there 
our  intercourse,  though  brief,  was  pleasant  and  agreeable;  and  it  is  with  a  feel- 
ing of  embarrassment  that,  under  those  circunii stances,  I  deem  it  necessary  to 
say  anything  upon  the  subject  at  all.  In  order  that  you  may  underataad  what  I 
have  to  say  abont  it  I  desire  to  refer  ttie  Senate  to  a  brjef  statement  which  I 
have  prepared  on  account  of  the  delicacy  of  the  subject ;  and,  although  I  have 
not  had  time  to  write  it  out  as  I  would  have  desired  to  do,  it  will  be  sufficient' 
to  enable  yon  to  comprehend  the  fact  which  I  am  abont  to  state.  You  will 
understand,  senators,  that  I  do  not  purport  to  give  a  full  history  of  what  I  may 
call  the  Alia  Vela  case,  as  to  which  a  report  was  made  to  the  Senate  by  the 
Secretary  of  State  npon  your  call.  A  mere  outline  of  the  case  will  be  sufficient 
to  explain  wliat  I  have  to  say  in  reference  to  Judge  Black. 

Under  the  guano  act  of  1856.  William  T.  Kendall  on  the  one  side,  and  Pat- 
terson and  Marguiendo  on  the  other,  filed  claims  in  the  Secretary  of  State's 
office  to  the  island  which  is  claimed  by  the  government  of  St.  Domingo. 
(Heport,  pp.  S,  3.) 

On  the  17th  of  June,  1867,  the  examiner  of  claims  submitted  a  report  adverse 
to  the  claim  for  damages  against  the  Dominican  government.  On  the  23d  of 
July,  1867,  Mr.  Black  addressed  a  letter  to  the  President,  {page  10,)  and 
another  on  the  7th  August,  1867.  On  page  13  it  is  said  that  Patterson  and 
Marguiendo  acquiesce  in  the  decision.  On  page  13  it  is  shown  that  other  parties 
are  in  adverse  possession.  On  page  15  it  is  asserted  that  the  contest  is  between 
citizens  of  the  United  States,  and  can  be  settled  in  the  courts  of  the  United 
States.  I'he  contest  now  seema  to  be  between  Patterson  and  Marguiendo  and 
Thomas  B.  Webster  &  Co.     (Report,  p.  15.) 

On  the  14th  December,  1869,  Judge  Black,  as  Attorney  General,  rejected  the 
claim  of  W.  J.  Kendall  to  an  island  in  the  Caribbean  sea,  called  Oayo  Verde, 
(page  24.)  and  Mr.  Seward  seems  to  regard  the  two  oases  aa  resting  on  the 
same  principle  in  his  report  of  17lh  of  January,  1867, 

Ob  the  22d  July,  1867,  Judge  Black  addressed  a  letter  to  the  President 
enclosing  a  brief,  (page  53.)  On  the  Tth  August,  1867,  he  addressed  another 
communication  to  the  Fiesident,  (page  55.)  On  the  7.th  February,  1868.  an 
elaborate  and  able  communication  was  sent  to  the  Presidentt  tigaed  by  J,  W. 
Shaffer,  attorney  for  Patterson  tc  Marguiendo,  and  Black,  Liunon  &  Oo.t  of 
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conneel,  in  which  they  criticised  witli  sevei'it.y  tlie  report  of  Mr.  Seward  and 
asted  the  President  to  review  hia  decision.     (Report,  p.  65.) 

These  citations  are  made  from  Executive  D3cament  No.  39,  fortieth  Cin- 
gress,  second  session. 

According  to  the  best  information  I  can  obtain  I  state  that  ore  t/tc  9th  March, 
1868,  General  Benjamin  F.  Butler  addressed  a  letter  to  J.  W.  Shafi'er,  in 
which  he  stated  that  he  was  "  clearly  of  opinion  that,  under  the  ciaiia  of  the 
United  States,  its  citizens  have  the  exclusive  right  to  take  guano  there,"  and 
that  he  had  never  been  able  to  onderstand  why  the  Executive  did  not  long  since 
assert  the  rights  of  the  government  and  sustain  the  rightful  claims  of  -ita  citi- 
zens to  the  possession  of  the  island  in  the  most  forcible  manner  consistent  with 
the  dignity  and  honor  of  the  nation. 

This  letter  was  concurred  in  and  approved  of  by  John  A.  I/igan,  J.  A.  Gar- 
field, W.  H.  Kiiontz,  J,  K,  Moorhead,  Thaddeus  Stevens,  J.  G.  Blaine,  and 
John  A.  Bingham,  on  the  same  day,  9th  March,  1868. 

The  letter  expressing  the  ojiinion  of  Generals  Butler,  Logan,  and  Garfield 
was  placed  in  the  hands  of  the  President  by  Chauncey  Y.  Black,  who,  on  the 
16th  March,  1868,  addressed  a  letter  to  him  in  which  he  enclosed  a  copy  of  the 
same  with  the  concurrence  of  Thaddeus  Stevens,  John  A.  Biogham,  J.  G.  Blaine, 
J.  K.  Moorhead,  and  William  H.  Koontz. 

After  the  date  of  this  letter,  and  while  Judge  Black  was  the  counsel  of  the 
respondent  in  this  cause,  he  had  an  interview  witli  the  President,  in  which  he 
urgi^d  immediate  action  on  his  part  and  the  sending  an  armed  vessel  to  take  pos- 
session of  the  island;  and  because  the  President  refused  to  do  so  Judge  Black, 
on  the  19th  March,  1868,  declined  to  appear  further  as  his  coutisel  in  this  case. 
Such  are  the  facts  in  tegard  to  the  withdrawal  of  Judge  Black,  according  to 
the  best  informatioQ  I  can  obtain.  So  far  as  the  President  is  concerned,  "  the 
head  and  front  of  his  offending  hath  this  extent — no  more." 

It  is  not  necessary  to  my  purpose  that  I  should  censure  Judge  Black  or  miike 
any  reflection  upon  or  imputation  against  any  of  the  honorable  managers. 

1'he  island  of  Alta  Vela,  or  the  claim  for  daraages,  is  said  to  amount  in  value 
to  more  than  a  million  dollars,  and  it  is  quit*  likely  that  an  extensive  specula- 
lion  is  on  foot.  I  have  no  reason  to  charge  that  any  of  the  mauagers  are 
engaged  in  it,  and  presume  that  the  letters  were  s  gned,  as  such  commnni cations 
are  often  signed,  by  members  of  Gongi-ess,  thi-ough  the  importunity  of  friends. 
Judge  Black  no  doubt  thought  it  was  his  duty  to  other  clients  to  press  this 
claim  ;  but  how  did  the  President  view  it  1 

Senators,  I  ask  you  for  a  moment  to  put  yourself  in  the  place  of  the  Presi- 
dent of  the  United  States,  and  as  this  is  made  a.  matter  of  rtuling  accusation 
against  him,  to  consider  how  the  President  of  the  United  States  felt  it.  I  am 
willing  that  the  facts  in  this  case  shall  be  spread  not  only  before  the  Senate, 
but  before  the  whole  country,  and  that  his  enemies  shall  be  the  judges  of  the 
purity  of  his  conduct  and  motives  in  regard  to  it. 
!  There  are  two  or  three  facts  to  which  I  desire  to  call  the  attention  of  the 
Senate  and  the  country  in  connection  with  these  recommendations.  They  are, 
first,  that  they  were  all  gotten  up  after  this  impeachment  proceeding  was  com- 
menced against  the  President  of  the  United  States.  Keep  the  dates  in  mind, 
at-d  you  will  see  that  such  is  the  fact.  Every  one  of  them  was  gotten  up  after 
this  impeachment  proceeding  was  commenced  against  him. 

Another  strong  and  powerful  fact  to  be  noticed  in  vindication  of  the  Presi- 
dent of  the  United  States,  in  reference  to  ibis  case  which  has  been  so  strongly 
preferred  against  him,  is  that  while  I  have  not  made,  and  will  not  make,  any 
impntation  whatever  upon  the  honorahlu  managers  in  the  cause,  these  recom- 
raendations  were  signed  by  four  of  the  honorable  gentlemen  to  whom  the  House 
of  Representatives  have  intrusted  the  duty  of  managing  this  great  impeachment 
against  him. 

10  I  F— Vol.  ii 


y  Google 


146  1MPEA.CHMENT    OF   THE   PRESIDENT. 

Now,  let  me  present  to  you  in  ray  plain  language  a  single  idea,  senators,  in 
regard  to  this  matter.  If  the  PresiiJeiit  went  to  war  with  a  weak  and  feeble 
power  to  gaiu  the  island,  it  would  seem  that  he  had  done  so  in  fear  of  the  man- 
■  agers  and  in  the  fear  of  losing  the  highly  valued  services  of  Judge  Black,  If 
he  failed  to  do  the  thing  which  he  was  called  upon  to  do  by  his  emiuent  and 
distinguished  counsel,  there  was  danger  that  he  would  exasperate  Judge  Black 
and  his  friends,  and  their  influence  would  be  turned  against  him  on  the^trial. 
It  was  under  these  delicate  circumstances  that  this  petition  was  presented  to  the 
President  of  the  United  States.  He  was  between  Scylla  and  Oharybdis.  In 
forming  hia  own  determination,  no  matter  which  way  it  might  be  formed,  his 
motives  might  be  impugned  and  his  integrity  might  be  assailed ;  but  they  know 
little  of  the  President  of  the  United  States,  far  less  than  your  humhle  speaker 
knows,  who  imagine  that  they  can  force  or  drive  or  compel  bim,  under  any 
imaginable  state  of  eircamstances,  to  do  what  he  believes  to  be  wrong.  He  ia 
a  man  of  peculiar  temperament  and  disposition.  By  careful  management  and 
proper  manipulation  he  may,  perhaps,  be  gently  led ;  but  it  is  a  pretty  difficult 
thing  to  do  that.  But  with  his  temperament  and  his  disposition,  no  man,  no 
power  under  the  heavens  can  compel  him  to  go  one  inch  beyond  what  he  believes 
to  be  right ;  and  although  he  knew  that  in  rejecting  this  claiai  in  the  peculiar 
situation  in  which  he  was  placed  he  might  raise  up  enemies  against  him, 
although  he  was  well  aware  that  a  powerful  influence  might  be  brought  to  bear 
against  him  in  this  trial,  and  that  it  would  be  trumpeted  abroad  from  one  end 
of  the  Union  to  the  other  that  Judge  Black  had  ijecome  disgusted  with  his 
cause  and  dissatisfied  with  it,  and  had  deserted  it  and  abandoned  it  on  account 
of  bis  full  conviction  of  his  guilt — although  the  President,  I  say,  knew  this, 
and  although  he  knew  that  a  black  cloud  would  be  raised  against  him,  yet  his 
feeling  was  that — 

"Although  that  clone!  were  thunder's  worst, 
And  charged  to  ciush  biin~-let  it  burst." 

And  he  acted  like  a  noble-hearted  man,  as  he  is ;  he  acted  like  a  sentinel 
placed,  if  I  may  so  express  myself,  upon  the  watch-tower  of  the  Constitution, 
faithful  to  the  rights  of  the  people  who  had  exalted  him  to  that  lofty  position  ; 
immindful  of  self,  regardless  of  consequences,  he  was  determined  not  to  do  an 
act  which  he  believed  to  be  wrong.  He  was  determined  not  to  employ  the 
whole  power  of  the  United  States  in  a  war  against  a  little  power  down  here  that 
had  no  capacity  of  resistance.  He  was  determined  not,  nnder  these  painful  and 
difficult  circumstances,  to  be  used  as  an  instrument  in  the  hands  of  anybody,  or 
any  set  of  men  under  heaven,  to  carry  on  a  speculation  which  he  believed  might 
be  carried  on  with  dishonor  to  the  government,  or  with  disgrace  to  himself  if  he 
consented  to  be  concerned  in  it. 

And  I  ask  you,  senators,  to  weigh  his  conduct;  let  the  impartial  judgment  of 
the  world  look  this  statement  of  facta  in  the  face,  and  pronounce  upon  it  as  you 
have  to  pronounce  upon  this  impeachment ;  and  when  you  come,  in  the  cool 
moments  of  calm  deliberation,  to  look  over  the  President's  conduct  and  these 
articles  of  impeachment  that  are  preferred  against  him,  I  think  you  will  find 
that,  like  the  grave  charge  which  was  presented  by  the  honorable  manager  the 
day  before  yesterday,  these  charges  vanish  away, 

"And  like  the  baseless  fabric  of  a  vision, 
Leave  not  a  wreck  behind." 

Such,  I  trust,  senators,  will  be  the  result ;  such,  I  trust,  will  be  the  conclu- 
sion of  this  trial ;  and,  although  the  President  is  now  passing  through  the  fiery 
iurottce,  although  now  every  act  and  every  motive  of  his  public  life  is  being 
investigated,  yet  he  fears  it  not.  He  challenges  the  utmost  scrutiny ;  he  chal- 
lenges the  strongest  investigation  that  may  be  made  into  his  conduct ;  and  white, 
as  I  said  yesterday,  he  hurls  no  deflance  at  the  Senate,  and  does  not  authorize 
me  to  Bay  one  word  that  will  be  offensive  to  his  judges,  yet  he  defies  bis  eoemieB 
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now  as  he  has  aWays  defied  them  ;  and  he  appeals  to  the  purity  and  honesty 
of  his  own  motives  and  of  hie  owa  principles  to  shield  him  against  thia  charge, 
as  he  doea  against  every  other  of  the  charges  that  have  been  preferred.  No, 
senators,  instead  of  this  being  a  matter  of  accusation  against  the  President  of 
the  United  States,  in  the  view  which  I  entertain  of  it,  and  in  the  view  which  I 
think  every  honorable  and  high-minded  man  will  entertain  of  it,  it  will  elevate 
him  a  head  and  shoulders  taller  than  he  ever  stood  before  in  the  estimation  of 
hia  friends  ;  and  it  will  be  regarded  as  one  of  the  proudest  and  noblest  acta  of 
his  life  that  he  could  not  be  coaxed  or  driven  to  do  what  ho  believed  to  be  wrong 
in  the  name  of  the  goveniment  of  the  United  States.  This  is  preferred  here  aa 
if  the  President  had  done  some  wrong  to  Judge  Black.  What  wrong  did  he 
do  J  How  did  any  polliltion  result  from  Judge  Black's  contact  with  him  as 
counsel  1  Did  he  discard  Judge  Black  and  tell  him  he  did  not  want  him  to 
appear  as  his  counsel  any  more  in  the  cause?  No,  air;  it  was  upon  hia  own 
voluntary  motion  that  he  withdrew  from  the  case.  If  the  President  of  the 
United  Statea  has  done  him  any  injury  the  President  knows  it  not  j  hia  counsel 
know  it  not ;  and  I  leave  it  to  the  judgment  of  the  world  to  determine  upoa 
this  statement  how  much  of  justice  there  ia  in  the  aceuaation  which  was  so 
strongly  made  against  him. 

Senators,  allow  me  to  call  your  attention  to  another  paragraph  in  the  speech' 
of  the  honorable  manager  who  last  addceaaed  yoii.  It  is  not  my  purpose  or 
JDtcntioD  to  nndertake  the  duty  at  present  of  answering  at  length  that  able  and 
earcfully-prepai-ed  argument  which  the  honorable  manager  has  made.  I  muat 
leave  the  notice  of  it  to  those  who  are  to  follow  me  in  the  argument  on  the  side 
of  the  President.     But  there  ia  another  paragraph  which  reads  in  this  language: 

HaviLg  indiilged  his  cabinet  in  such  freedom  of  opinion  when  ho  consulted  them  in  refer- 
ence to  tlie  conatitutiouSilit;  of  the  bill,  and  having  covered  himself  and  them  with  pnblic 
odiaui  bj  Us  annnuncement,  he  now  vaunts  their  opinions,  extorted  b;  power  and  ^ven  in 
subserviency,  that  the  Jaw  itself  may  be  violated  with  impunity. 

You  remember  how  elegantly  the  honorable  gentleman  introduced  the  dia- 
logue between  Hamlet  and  Pollnnius,  when  speaking  upon  this  subject,  and  you 
may  remember  that  he  goes  on  and  says  : 

This,  says  the  President,  is  the  exercise  of  my  constitutional  right  to  the  opinion  of 
my  cabinet.  I,  snys  the  President,  am  responsible  for  my  cnbinet.  Yes,  the  President  is 
responsible  for  the  opinions  and  conduct  of  men  who  ^ive  such  advice  as  is  demanded,  ofid 
give  it  in  fuiii'  and  trembling  lest  tliey  be  at  once  deprived  of  tbeir  places.  This  is  the  Presi- 
dent's idea  of  a  cabiuet,  bat  it  is  an  i<lea  not  iu  barmony  with  the  theory  of  the  Constitutioii. 

And  in  another  place,  I  believe,  the  gentleman  apoke  of  the  members  of  the 
cabinet  being  serfs : 

It  was  the  advice  of  serfs  to  their  lord,  of  servants  lo  their  master,  of  slaves  to  their  owner. 

I  desire,  senators,  to  refresh  your  recollection  by  reading  a  single  paragraph 
from  the  message  of  the  President  of  the  United  States  which  was  jiut  in  evi- 
dence upon  the  side  of  the  prosecution — the  faraoua  raeaaage  dated  December 
12,  L867  ;  and  lest  I  should  forget  to  present  the  idea  to  your  consideration,  I 
wish  to  state  now,  iu  reference  to  this  message,  as  well  as  in  reference  to  ail 
other  documents  signed  by  the  President  of  the  United  Statea  which  they  have 
introduced  upon  the  other  side  as  evidence  agiunst  him,  that  if  any  rule  of  law 
is  to  obtain  in  this  high  and  honorable  tribunal,  when  they  pat  these  documents 
in  evidence  before  the  Senate  they  make  them,  so  to  speak,  their  witnesses,  and 
they  cannot  discredit  them.  They  have  not  undertaken  to  discredit  them  at  all. 
Wiien  we  offered  to  introduce  the  membera  of  the  cabinet  as  witneaaes  to  prove 
certain  statements  which  were  made  by  the  President  in  these  messages,  the 
Senate  refused  to  do  so;  and  while  at  the  moment  I  regretted  the  decision  of 
the  Senate,  yet,  upon  sober,  second  thought,  I  was  inclined  to  the  opinion  that 
'the  Senate  had  probably  settled  the  question  exactly  right ;  that  it  was  unne- 
cessary for  us  to  introduce  the  members  of  the  cabinet,  unnecessary  for  OB  to 
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introduce  their  teatimony  to  eiistain  these  stuteinenta,  when  tliese  statements  are 
not  impugned  in  the  slightest  degree  by  any  evidence  which  is  offered  by  the 
other  side.  What  does  the  President  say  in  that  message  1  I  read  from  page 
138  of  the  record  of  the  trial : 

This  was  oot  the  first  occnsion  in  wbicii  Mr.  Slimton,  in  discliarge  of  a  public  duty,  ivns 
called  upon  to  consider  the  piovicionH  of  that  law.  Thnt  ten nie- of- office  law  did  not  pass 
without  notice.  Like  otiier  acts,  it  was  sent  Co  the  President  for  appioval.  As  is  my  cus- 
tom, I  submitted  its  coosideration  to  my  cabinet  for  their  advice  npon  the  question  whether 
I  ebuald  approve  it  or  not.  It  was  a  giave  question  of  constitutional  law,  in  which  I  would 
of  course  rely  most  upon  the  opinion  of  the  Attorney  General  and  of  Mr.  Stanlon,  who  had 
once  been  Attorney  General, 

Now,  you  see,  to  use  the  elegant  woril  of  the  honorable  manager  on  the  other 
Bide,  he  calls  these  serfs  around  him  to  see  what  these  serfs  will  say  in  refer- 
ence to  the  constitutionality  of  the  law  which  he  has  under  consideration  : 

Every  member  of  my  cabinet  advised  me  that  the  proposed  law  was  unconstitutional.  All 
spoke  without  doubt  or  reservation ;  but  Mr.  Stanton  s  cotidemnation  of  the  law  was  the 
most  elaborate  and  emphatic.  He  referred  to  the  constituUonal  provisions,  the  debates  in 
Congress,  especially  to  the  speech  of  Mr.  Buchanan  when  a  senator,  to  the  decisions  of  the 
Supreme  Court,  and  to  the  usa^  from  the  beginning  of  the  government  through  every  suu- 
cessive  Bdministration,  all  concurring  to  establish  the  right  ot  removal  hs  vested  b^-  the  Con- 
stitution in  the  President.  To  all  these  he  added  the  weight  of  hia  own  deli bcralo  judgment, 
and  advised  me  that  it  was  my  duty  to  defend  the  power  of  the  President  from  UJiurpation, 
and  to  veto  the  law. 

There  is  in  the  "plain,  unvarniabed."  stafement  of  the  President  of  the  United 
States,  uncontradicted  by  any  witnefis  called  here,  a  statement  that  we  offered 
to  verify  by  the  introduction  of  the  meuibers  of  the  cabinet  as  witneeses.  We 
offered  to  prove  every  word,  at  least  the  aubstance  of  every  wurd,  that  ia  con- 
ttuned  in  that  paragraph  of  the  message,  and  had  the  members  of  the  cabinet 
here,  and  were  ready  and  willing  to  put  them  upon  oath  ;  but  tlieir  testimony 
was  not  admitted  ;  and  so,  in  view  of  the  two  things,  firat  tliat  this  message  was 
offered  in  evidence  upon  the  side  of  the  prosecution,  and  second  that  we  offered 
to  prove  the  trnth  of  the  statementa  contained  here,  I  assume  as  an  indisputable 
fact  in  the  case  that  Mr.  Stanton,  about  whom  the  whole  world  seems  to  be  set 
on  fire  DOW.  did  give  to  the  President  the  advice  that  this  civil-tennre  bill,  about 
which  such  a  great  cry  has  been  raised  in  the  land,  was  an  nn constitutional  law, 
and  that  it  was  his  duty  to  veto  it.  While  I  never  saw  Mr.  Stanton  to  my 
knowledge,  and  have  no  sort  of  persona!  acquaintance  with  him,  I  think  that  if 
I  were  in  his  place  I  should  exclaim,  as  somebody  exclaimed — I  forget  wlio  it 
was,  but  I  know  these  honorable  senators  will  remember  it  a  great  deal  better 
than  I  do— -"Save  me  from  my  friends,  and  I  will  take  care  of  my  enemies." 
I  think  if  ever  a  man  on  the  face  of  the  eailh  had  reason  to  exclaim  "Save  nie 
from  my  friends,"  Mr.  Stanton  has  reason  to  exclaim  "  Save  me  from  the  descrip- 
tion which  is  given  here  of  a  cabinet  officer,  and  of  the  mean,  low,  debasing, 
mercenary  motive  by  which  a  cabinet  officer  is  supposed  to  act."  But  thia  is  a 
eort  of  jMnily  quarrel,  and  I  shall  not  undertake  to  interfere  in  it. 

One  other  thing  in  thia  connection  about  Mr.  Stanton.  Mr.  Stanton  as  one  of  the 
President's  cabinet  advised  him  to  veto  the  civil-tenure -of- office  bill ;  but  before 
Mr.  Johnson  became  President,  Mr.  Stanton  placed  on  record  an  opinion,  which 
I  think  it  proper  for  me  to  read  under  existing  circumstances,  and  it  is  an  opinion 
which  does  not  stand  in  the  category  of  the  action  of  Mr.  Stanton  as  one  of  the 
membera  of  President  Johnson's  cabinet.  On  the  3d  of  March,  1865,  Mr.  Stan- 
lon addressed  the  following  letter  to  "His  Excellency  Andrew  Johnson,  Vice- 
President  elect:" 

War  Depaktment,  ITashingtan  Cily,  March  3, 1865. 

SIR:  This  department  has  acwpted  your  resignation  as  hrigadier  general  and  military 
EOTemof  of  TennesseB. 

Permit  me  on  this  occasion  to  render  to  you  the  thanks  of  this  department  for  yonr  patriotic 
and  al>le  srrvicesr during  the  eventful  period  through  which  you  Lave  exercised  the  high 
trusts  committed  to  your  charge. 
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In  one  of  the  dartcat  hours  of  the  great  Blnig-gle  for  national  existenec  B^inst  rebellious 
foes  the  Bovernmeot  called  you  from  the  Seoate,  and  from  tbe  comparatively  safe  and  easy 
duties  ofcivil  life,  to  place  you  in  the  front  of  the  enemy,  and  in  a  position  of  personal  toil 
and  danger,  perhaps  more  hazardous  than  was  encountered  by  any  other  citizen  or  military 
ofBeer  of  the  United  States. 

With  patriotic  promptness  you  assumed  the  post,  and  maintainod  it  under  circum stances 
of  nnparalleled  trial,  until  recent  events  have  brongbt  safety  and  delivorariRe  to  your  Slate 
and  to  the  integrity  of  that  constitutional  Union  for  which  you  eu  long  and  go  gallantly 
periled  all  that  is  dear  to  man  on  earth. 

Tbat  yon  may  be  spared  to  enjoy  the  new  honors  and  perform  the  high  duties  1«  whtch 
yon  have  been  called  by  the  people  of  the  United  States  is  the  sincere  wish  of  one  n-ho,  in 
every  official  and  personal  relation,  has  found  yon  worthy  of  the  confidence  of  the  govern- 
ment and  tbe  honor  and  esteem  of  your  fellow -citizens, 

EDWIN  M.  STANTON, 

Secraary  of  War. 

His  Excellency  AbdreW  JoHHSon,  rice- Pres Went  dect. 

Mr.  Chief  Justice  and  Senators,  but  three  sliort  years  liave  elapaed  siace  tbat 
letter  of  indorsement  was  written  by  Mr.  Secretary  Stanton  to  the  present  Pres- 
ident of  the  United  States  ;  and  I  read  it  for  a  twofold  purpose  :  first,  to  show 
that  wh(in  I  spoke  to  you  yesterday  in  regard  to  the  services  of  the  President 
of  the  United  States  in  behalf  of  the  Union  I  did  speak  the  words  of  truth  and 
BoberoeBS  ;  and  I  show  you,  out  of  tbe  mouth  of  Mr.  Stanton  himself,  that  he 
deserved  all  the  encomiuma  which  I'endeavored  to  pass  upon  him  in  the  process 
of  my  remarks  yesterday  for  his  faithful  devotion  to  the  Union,  and  for  having 
exposed  himself  in  the  hour  of  danger  in  its  behalf;  and,  second,  to  show  that 
in  three  short  years  it  is  scarcely  possible,  intbe  nature  of  things,  that  the  Pres- 
ident of  the  United  States  should  be  so  suddenly  changed  aa  they  insist  he  is 
in  behalf  of  the  prosecution.  It  is  hardly  conceivable  that  in  a  period  of  three 
short  years  a  gentleman  of  whom  the  Secretary  of  War  spoke  in  the  highest 
terms  of  commendation  which  I  have  read  should  become  the  monster,  the  tyrant, 
the  usurper,  the  wicked  man  that  he  is  represented  to  be  upon  the  other  side,  Mr. 
Stanton  runs  through  the  whole  trial;  his  name  is  almost  everywhere.  Mr. 
Stanton's  name  is,  at  least  substantially,  embodied  in  the  charges  that  are  con- 
tained in  these  articles.  Here  you  have  Mr,  Stanton  in  two  positions  indorsing 
the  President  of  the  United  States  ;  first,  when  he  ceased  to  hold  the  office  of 
military  governor  of  Tennessee  and  was  elevated  to  the  high  position  of  Vice- 
President  elect,  you  have  him  saying — 

That  you  may  be  spared  to  enjoy  the  new  honors  and  perform  the  high  duties  to  which 
you  have  been  called  by  the  people  of  the  Unitcid  Stales  is  the  aiocerB  wish  of  one  who  iu 
every  official  and  personal  relation  has  found  you  worthy  of  the  confidence  of  the  govern- 
ment and  the  hocor  and  esteem  of  your  fellow- citizens. 

That  is  Mr.  Stanton's  indorsement  in  1865  ;  and  then  you  have  Mr.  Stanton's 
act  as  one  of  the  President's  advisere  when  the  civil-tenure  bill  was  passed  'va 
February,  1867.     You  have  him  then     d  h  he  President  in 

both  forms  up  to  the  time  tbat  the  civil  b      was  piS    d     t<nd  if  a  differ- 

ence of  opinion  afterward  grew  up  be  w    n        m  k  nd      elings    existed 

between  them,  if  there  was  a  loss  of  c     fid  p  the  President, 

and  if  their  relations  toward  each  becam  b  h  n  they  had  beea 

before,  all  that  I  have  to  say  about  it  i  g      id  of  impeach- 

ment that  should  in  the  slightest  degre      ff      h         a      te  s  motives. 

There  is  one  other  thing,  before'  I  com  h  d  n  detail  of  the 

various  articles  of  impeachment,  that  1  your  attention 

to,  and  that  is  to  this  same  proceeding  w  b  w  h  d  h  House  of  Repre- 
sentatives upon  the  subject  of  impeachment.  I  k  ow  not  how  it  has  struck  the 
minds  of  senators  ;  I  know  not  how  it  has  impressed  the  minds  of  the  people 
of  the  United  States ;  but  one  of  the  strangest  anomalies  in  the  political  history 
of  our  government  is  that  these  articles  of  impeachment  should  have  been  gotten 
up  against  the  President  of  tbe  United  States  after  twelve  months'  examination, 
and  that  some  of  the  leading  charges  against  him,  of  which  I  will  speak  after 
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awhile  should  be  founded  upim  acts  which  were  done  in  reference  to  the  39th 
Congress,  If  the  President  of  the  United  States  ia  the  guilty  culprit  that  tbey 
represent  him  to  be  on  the  other  side,  if  he  baa  defamed  and  slandered  Oougieas 
if  he  has  done  acts  which  are  worthy  of  impeachment,  is  it  not  passing  strange 
that  the  thirty-ninth  Congreaa  look  no  notice  of  them,  and  that  after  that  Con- 
gress is  defrtnct,  ai):er  it  has  passed  out  of  existence,  after  its  name  and  its 
memory  have  gone  into  history,  another  Congress  should  take  up  offences  against 
tiiat  Congress  and  make  them  matter  of  grave  accusation  against  the  President  of 
the  United  States  ?   1  will  read  one  of  the  charges  investigated  by  that  Con- 

tress.  This  is  rather  by  anticipation  and  a  little  out  of  the  order  that  I  had 
esigned ;  but  as  I  have  the  book  before  me  I  will  read  it  now.  One  of  the 
grounds  of  accusation  then  presented  against  him  by  the  committee  iu  the  House 
of  Representatives — and  they  had  a^vetiteen  of  them — the  last  of  the  file  was 
this: 

Tbat  he  has  been  guilty  of  acts  calculated,  if  not  intended,  lo  subvert  the  goyernmept  ol 
the  United  StBtes,  by  (lenjing  ttat  the  Ihirty-nititli  CooKress  was  a  conatilutioiial  body,  and 
foBtering  a  spirit  of  disafiectiou  and  disobedience  to  the  law  and  rebeilion  against  its  author- 
ity, by  endeavoring,  in  public  speeches,  to  briug  it  into  odium  and  contempt. 

I  have  in  my  possession  the  actual  vote  which  was  taken  in  the  House  of  Ilep- 
lesentatives  upon  the  subject.  My  memory  may  fail  me ,  1  may  have  been 
misinformed  abont  it ;  but  I  have  been  informed  and  believe,  and  jou  know 
much  better  than  I  do  how  the  fact  is,  that  the  House  of  Iteprestntatives,  by  a 
cousiderable  majority,  refused  to  entertain  these  accusations  as  ground  of  im- 
peachment against  the  President  of  the  United  States  by  a  Bolr>mn  vote.  And 
if  there  were  any  law  in  this  tribunal  (and  the  gentlempn  say  there  is  not  unless 
it  be  that  mysterious  and  wonderful  law  of  Parliament  which  they  rely  upon, 
and  which  after  all  the  definitions  they  give  to  it  amounts  at  last  to  no  law  at 
all)  or  any  application  by  analogy  of  the  principles  of  law,  I  would  avail  myself 
of  the  doctrine  of  estoppel  which  was  so  learnedly  insisted  upon  by  one  of  the 
honorable  managers  on  the  other  side,  and  I  would  insist,  with  all  due  deference 
and  respect,  that  the  House  of  Representatives,  after  having  voted  Antra  this 
charge  that  the  President  of  the  United  States  had  slandered  and  maligned  the 
thirty-ninth  Congress,  was  estopped  from  making  any  accusation  of  that  kind 
against  the  President  now. 

But  I  hope  I  may  say  without  offence,  and  before  proceeding  to  notice  some 
of  the  charges  more  specifically  that  have  been  preferred  here,  that  I  think  the 
Senate  of  the  United  States,  sitting  as  a  judicial  tribunal,  can  look  to  the  cir- 
cumstances under  which  these  charges  are  preferred  without  any  disrespect 
■whatever  to  the  House  of  Representatives  ;  and  when  you  come  to  look  at  the 
circumstances  under  which  these  charges  were  preferred,  after  the  President  of 
the  United  States  had  been  virtually  acquitted  in  the  House  of  llepreaentativea, 
you  have  at  least  evidence  that  it  was  done  without  any  great  amount  of  delibe- 
ration in  the  House,  possibly  under  the  influence  of  that  excitement  which  legis- 
lative assemblies  as  well  as  individuals  are  liable  to ;  and  that  very  circumstance, 
without  imputing  any  wrong  or  improper  motive  to  the  House  of  Representa- 
tives, is  one  to  which  I  maintain  that  this  Senate,  this  assembly  of  grave  and 
reverend  seniors,  who  are  impanelled,  as  it  were,  here  under  the  Constitution  to 
try  these  articles  of  impeachment,  may  look  with  propriety — for  they  do  not 
come  before  you,  senators,  like  those  articles  which  were  preferred  against 
Warren  Hastings  in  England,  and  which  were  the  subject  of  long  and  earnest 
debate  in  the  House  of  Commons  before  they  were  presented.  They  were  pre- 
pared in  hot  haste  after  the  President  had  removed  Mr.  Stanton;  they  were 
passed  upon  very  brief  debate  in  tlie  House  of  Representatives,  and  thus  they 
come  here.  If  the  Uouse  has  acted,  as  I  hope  it  has,  hastily,  senators;  it 
is  your  province  and  your  duty,  as  I  maintain  moat  respectfully,  to  look  to  that 
fact,  and  not  to  give  the  Bameimportancetoaccusatious  made  under  Buch  circum- 
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Btances  aa  you  would  to  tliose  which  were  made  noder  more  careful  deliberation, 
and  especially  when  the  House  of  Bepresentativeji,  but  a  very  short  time  before, 
had  acquitted  the  President  of  a  large  number  of  the  charges  which  were  preferred 
againat  bim  in  the  able  and  ingenious  report  presented  by  its  judiciary  commit- 
tee. Surely,  under  these  circumstances,  it  will  be  no  disparagement  of  the  House, 
it  will  be  no  disparagement  to  you  to  look  to  the  fact  that  these  charges  were 
hastily  presented,  and  if,  upon  sober  review  here,  you  should  believe  that  these 
charges  come  to  you  in  at  least  a  questionable  shape,  so  far  as  the  swift  circam- 
stances  ufliler  which,  they  were  adopted  are  concerned,  it  will  be  no  reflection 
upon  the  House  any  more  than  it  would  upon  an  individual.  I  trust  that,  as  the 
House  of  Representatives  is  composed  of  men,  at  least  men  of  flesh  and*blood 
like  yourselves,  it  will  be  no  disparagement  to  them  to  say  that  even  a  House 
of  Representatives,  composed  of  honorable  men,  acting  under  the  impulses  of 
feeling,  and  acting  hastily  and  without  any  great  amount  of  deliberation,  acting, 
as  it  were,  in  passion,  may  do  a  thing  which,  upon  "  sobt'r  second  thought," 
they  wonld  not  do  over  again.  We  all  know  human  nature  well  enough,  at  least 
in  our  own  persons  and  in  our  own  characters,  to  know  that  when  we  act  in  pas- 
sion, when  we  act  in  hast<!,  when  we  act  in  excitement,  we  are  apt  to  do  things 
which,  npon  reflection,  we  have  reason  to  regret ;  and  those  actions,  while  they 
are  in  a  great  measure  excusable,  on  account  of  the  haste  and  passion  in  which 
they  are  committed,  are  yet  actions  which  do  not  command  the  same  power  and 
influence  in  society  that  they  would  do  if  they  were  the  result  of  grave  and 
careful  and  deliberate  and  mature  consideration. 

Now,  senators,  I  shall  have  to  call  your  attention  to  the  articles  of  impeach- 
ment somewhat  in  detail ;  and  though  it  is  rather  a  disagreeable  duty  to  tread 
this  mill  horse  round,  to  go  to  these  articles  of  impeachment  and  take  them  up 
one  by  one  and  make  brief  comments  on  them,  as  it  is  my  purpose  to  do  ;  though 
I  know  that  the  subject  is  becoming  stale  and  weary,  notonly  to  the  Senate,  but 
to  those  who  gathered  around  to  hear  thi»  investigation ;  yet  I  caonot.in  accord- 
ance with  my  sense  of  duty  in  this  case,  take  my  seat  until  I  oiTer  some  con- 
siderations tfl  the  Senate  on  each  one  of  the  articles  of  impeachment.  Although 
it  must  necessarily  be  to  some  extent  a  tedious  business,  yet  I  do  so  because, 
senators,  if  you  follow  the  precedents  which  we  have  had  in  other  eawes,  yoa 
will  be  required  to  vote  upon  each  one  of  thearticles  of  impeachment  separately, 
and  you  will  have  to  form  your  judgment  and  opinion  upon  each  in  a  separate 

In  regard  to  the  first  article  of  impeachment  it  may  not  be  out  of  place  to 
look  to  that  article  as  it  is  presented,  and  to  state  very  briefly  the  article  itself 
and  the  answer  to  it.  I  do  not  propose  to  go  through  all  the  verbiage  of  that 
article,  nor  to  repeat  in  detail  all  the  facts  slated  in  the  answer ;  but  the  article 
charges  in  substance  that  on  the  21st  of  February,  1868,  the  President  unlaw- 
fully issued  an  otderfor  the  removal  of  Edwin  M.Stanton,  without  saying  any- 
thing in  this  part  of  the  article  about  the  Senate  being  or  not  being  in  session. 
It  alleges  that  on  the  12th  of  August.  18G7,  during  the  recess  of  the  Senate,  he 
suspended  Mr.  Stanton;  that  on  the  I2th  of  December,  1867,  and  within  twenty 
days  after  the  meeting  of  the  Senate,  he  reported  the  suspension  and  his  reasons, 
and  that  the  Senate  refused  to  concur  in  the  suspension ;  that  Stanton,  by  vir- 
tue of  the  act  "regulating  the  tenure  of  certain  civil  offices,"  forthwith  resumed 
the  office;  and  that  on  the  21st  of  February,  1868,  the  President  issued  the 
order  of  removal  to  Stanton,  and  that  this  was  done,  first,  in  violation  of  the 
"  act  regulating  the  tenure  of  certain  civil  offices,"  passed  March  2,  1867  ;  and 
second,  in  violation  of  the  Constitntion,  and  without  the  consent  of  the  Senate, 
then  in  session  ;  and  that  it  was  a  high  misdemeanor  in  office. 

Without  going  into  all  the  details  the  answer  eabstantially  states  that  MrJ 
Stanton  was  appointed  Secretary  during  pleasure  by  Mr.  Lincoln  on  the  15th) 
of  January,  186S;  that  the  office  was  created  by  the  act  passed  on  the  7th  of] 
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Augnst,  1789;  that  Stanton  became  one  of  tbe  advisera  of  the  President  and 
subject  to  Ilia  general  control ;  that  the  respondent  anoceeded  to  the  Preaideacy 
on  the  15th  of  April,  1865,  and  Mr.  Stanton  continued  to  hold  the  office;  that 
the  respondent  being  satisfied  that  he  could  not  let  Mr.  Stanton  continue  in 
office  without  detriment  to  the  pnblic  interest,  he  decided  to  suspend  him  on  the 
5th  of  August,  1867.  The  invitatinn  to  Mr.  Stanton  to  reaign  hia  office  is  aet 
out  in  the  answer;  also  his  reply  declining  to  do  ao.  It  is  further  atated  that 
the  respondent  required  and  acted  upon  the  opinion  as  to  the  civil  tenure-of- 
office  act  of  each  principal  officer  of  the  executive  departments  ;  that  thia  action 
was  made  known  to  the  Senate  on  the  Sd  of  March,  1867 ;  that  althoogh  he 
believed  the  tenure-of-office  act-was  void,  the  reapondent,  in  his  capacity  aa  Presi- 
dent, formed  the  opinion  ihat  Stanton's  caae  was  in  fact  excluded  by  the{first  sec- 
tion ;  that  notwitha  tan  ding  reapondent'a  opinion  on  that  subject,  he  was  anxioua 
that  Stanton's  removal  ahould  be  acquiesced  in  by  the  Senate  or  that  the  ([uce- 
tion  should  he  judicially  determined ;  that  the  right  of  suapenaion  is  provided 
for  by  the  tenure-of-office  law  in  the  second  section,  and  that  Mr.  Stanton  was 
not  fluspended  imtil  tbe  next  meeting  or  action  of  the  Senate,  but  indefinitely 
and  at  the  President's  pleaaure  ;  that  a  vacancy  thus  existing  General  Thomas 
was  appointed  ad  interim  under  the  act  of' 13th  February,  1795;  that  the  pur- 
pose to  obtain  a  judicial  decision  was  made  known  at  or  near  the  date  of  thia 
order ;  that,  npt  intending  to  abandon  his  righta  as  President,  but  anxious  to 
avoid  any  question,  the  respondent  did  send  his  message  to  the  Senate  on  the 
12th  of  December,  1867  ;  that  his  hopes  not  being  realized,  the  respondent,  in 
order  to  raise  the  question  for  judicial  decision,  and  to  that  end  only,  issued  the 
ordgr  removing  Stanton  and  appointing  Thomas  ad  interim  on  the  2l8t  of  Peh- 
ruary,  1868.     There  ia  besidea  an  answer  to  each  specific  allegation. 

Now,  aenatora,  allow  me  to  preaent  one  thought  before  entering  upon  the  con- 
sideration of  this  first  article,  which,  as  I  conceive,  is  applicable  to  all  the  arti- 
cles; indeed,  much  of  what  we  have  to  say  upon  the  first  article  applies  to  all 
the  other  articles,  and  it  involvea,  to  some  extent,  a  necessary  repetition  to  con- 
aider  them  in  detail,  but  I  shall  endeavoi,  as  far  as  I  can  possibly  do  so,  to  avoid 
such  repetition. 

All  the  articles  of  impeachment,  or  nearly  all  of  them,  charge  a  removal.  One 
of  the  managers  spoke  a  good  deal,  and  very  much  to  the  purpose,  upon  the 
subject  of  technical  law.  I  did  not  understand  the  gentleman  as  making  any 
objection  to  it.  He  regarded  it  as  a  proper  means  of  enforcing  the  righta  of 
parties  and  as  a  legitimate  portion  of  legal  science.  Well,  although  I  know 
that  technical  rules  are  not  to  he  observed  in  thia  Senate,  if  you  follow  the  pre- 
cedents of  trials  of  impeachment  which  we  have  already  had  in  the  United 
States,  and  especially  if  you  follow  the  deciaions  in  the  British  Parliament,  yet 
there  ought  to  be  something  at  least  substantial  in  the  articles  that  are  preferred 
against  a  man.  Now,  what  is  it  that  is  provided  for  by  the  oivil-tenure  bill  ? 
Before  I  come  to  consider  that  bill  at  all  in  ita  details,  let  me  aak  what  is  pro- 
vided for  there?  It  ia  the  removal  of 'a  person  ;  and  that  is  the  thing  which  is 
charged  in  each  one  of  what  I  tnay,  for  want  of  a  better  word,  call  the  counts 
of  this  indictment,  each  one  of  the  articles  that  is  preferred  here  Senatora,  if 
you  follow  the  law  and  the  rules  of  law  that  have  been  adopted  m  otlipr  cases, 
if,  at  any  rate,  you  look  to  them  aa  being  a  guide  to  some  extent,  although  not 
binding  and  obligatory  to  all  intents  and  purposes  aa  judicial  deusions,  what  is 
a  familiar  rule  of  law  ?  There  is  not  a  judge  or  a  lawyer  in  this  Senate  who 
does  not  know  that  in  every  law-book  which  has  been  written  in  200  years  a 
distinction  is  taken  between  a  crime  and  an  attempt  to  commit  a  crime.  The 
diatinction  is  just  as  broad  and  aa  wide  as  Pennsylvania  avenue.  According  to 
statutory  regulations  almost  everywhere,  and  even  according  to  the  common 
law,  murder  is  one  thing,  an  attempt  to  commit  murder  is  another  and  a  dif- 
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ferent  thing;  burglary  is  one  tLing,  aa  attempt  to  commit  that  offence  is  another 
and  a,  different  thing. 

Now,  I  ask,  and  I  aak  in  al!  earnestness,  of  this  Senate  aa  lawyers  and  judges, 
when  these  articles  of  impeachment  charge  the  President  with  the  removal  of 
Mr.  Stanton  is  it  not  a.  solecism  in  langaage  that  they  should  ask  this  Senate  on 
their  oaths  to  say  that  the  President  of  the  United  States  is  guilty  of  a  violation 
of  the  civil- tenure  bill,  or  guiliy  of  either  of  the  ofieiices  that  are  charged  here) 
That  there  was  an  attempt  to  remove  there  is  no  sort  of  question  ;  but  if  the 
doctrine  contended  for  by  the  learned  managers  be  the  true  doctrine,  if  this  civil- 
tenure  bill  be  a  constitutional  law,  as  they  insist  it  is,  if  the  President  has  no 
power  to  remove  except  on  the  advice  and  consent  of  the  Senate  of  the  United 
States,  then,  senators,  I  ask  you  how  is  it  that  he  can  be  found  guilty  of 
rernoving  Mr.  Stanton  from  office,  taking  the  premises  of  the  honorable  gentle- 
men to  be  correct,  when  there  was  no  removal  at  all  1  If  their  doctrine  be  the 
true  doctrine,  there  was  no  removal  from  office  at  all ;  you  do  not  bring  it  within 
the  civil-tenure  bill  unless  you  have  a  case  of  removal,  and  even  under  the  civil- 
tenure  hill  it  is  not  a  case  of  removal;  hut  if  either  construction  he  the  true  one 
it  is  a  case  of  an  attempt  to  remove  a  person  from  office  ;  so  that  it  seems  to  me 
it  is  utterly  impossible  for  the  honorable  managers  to  escape  the  dilemma  in 
which  the  nature  of  their  accusation  places  them. 

Upon  the  first  article,  Mr,  Chief  Justice  aod  Senators,  I  desire  to  maintain 
briefly  three  propositions  : 

Ist.  That  the  tenurc-of- office  hill  is  unconstitutional  and  void.  Gentlemen 
have  intimated  a  doubt  whether  the  Seriate  ought  to  hear  any  argumenf  upon 
that  subject,  but  for  the  reasons  indicated  yesterday  that  a  court  at  nisi  'priui 
would  hear  an  argument  on  a  rule  for  a  new  trial,  or  that  a  chancery  court  will* 
allow  a  bill  of  review  on  a  petit  on  for  a  ehear  ng  w  h  le  T  do  not  intend  to  argue 
the  question  at  any  great  length  I  respectfully  a^k  the  Senate  to  hear  what  we 
have  to  say  on  this  subject,  as  it  s  mater  al  and  mportant  to  our  defence. 

2d,  That  if  the  civil-tenure  b  11  s  not  eoi  st  tutio  al  t  does  not  embrace  such 
a  case  as  the  removal  of  Mr.  S  a  ton 

3d,  That  if  both  these  propos  t  ons  are  e  roneo  i  the  President  acted  from 
laudable  and  honest  motives,  and  s  not  therefore  gu  lly  of  any  crime  or  mis- 
demeanor. 

Upon  the  first  proposition  as  to  the  uncon  1 1  t  onal  ty  of  the  civil-tenuro  act, 
as  it  has  not  been  done  already  b  1  all  o(  tl  e  Pre  dent  of  the  United  States, 
1  fee!  myself  constrained  to  remmd  you  ol  certain  thmgs  which  occurred  in  the 
debate  of  1789.  Although  I  know  they  are  familiar  probably  to  every  senator 
I  address,  yet  I  regard  these  things  aa  material  and  important  to  our  defence, 
and  at  the  espensa  of  telling  "a  thrice-told  tale,"  and  of  wearying  the  patience 
of  the  honoraole  Senate,  I  nmet  ask  the  privilege  of  presenting  as  briefly  as  I 
can  the  views  which  I  entertain  upon  that  subject. 

In  the  House  debate  which-  occurred  on  the  16th  of  June,  1789,  on  the  bill 
to  establish  (ha  department  of  foreign  affairs,  Mr,  White  moved  to  strike  out 
the  words  "  to  be  removable  from  office  by  tlie  President  of  the  United  States." 
He  advocated  this  because  the  Senate  had  the  joint  power  of  appointment. 
His  views  were  sustained,  as  you  recollect,  in  that  argument,  by  Messrs.  Smith 
of  South  Carolina,  Huntington,  White,  Sherman,  Page,  Jackson,  Gerry,  and  . 
Livermorc,  and  were  opposed  by  Messrs.  Viuing,  Madison,  Boudinot,  and  Araes, 
as  is  seen  in  Gales  &  Seaton's  Debates  in  Congress,  old  series,  volume  one,  page 
473  to  608.     Mr.  Madison  said  in  that  debate : 

It  19  evidently  the  intention  of  the  Constilulioii  that  tlie  first  magistrate  ehould  be 
responsible  for  the  eieciitiye  clepartment ;  so  far.  tlierslbre,  as  we  do  not  mnke  the  officers 
who  are  to  aid  him  in  the  duties  of  thst  department  responstljle  to  him,  he  is  not  responsible 
lo  iiU  country. 
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He  placed  the  diBcuBsioa  mainly  on  the  constitutional  provision  that — 
S    Tbe  executive  power  sball  be  vesleil  in  the  President. — [bid.,  481. 

Mr.  Sedgwick  said: 

If  expediency  is  at  a\l  to  be  Cfrasidered,  gentlemen  wilt  perceive  tlat  this  man  is  aa  mneh 
an  instnimeiit  in  the  hands  of  the  President  as  the  pen  is  the  instrument  of  the  Secretary  in 
corresponding  with  foreign  wiurtB.  If,  then,  the  Secretary  of  Foreign  Affairs  is  the  mere 
instrument  of  the  President,  one  wonM  suppose,  on  the  principle  of  eipediencj,  this  officer 
shonid  be  dependent  upon  him.  It  would  seem  iuoougruous  and  absurd  that  an  officer,  who, 
in  tbe  reason  and  nature  of  things,  is  dependent  on  his  principal  and  appointed  merely  to 
execute  aueh  business  as  is  committed  to  the  chargpe  of  his  superior,  (for  the  business,  I  con- 
tend, is  committed  solely  to  his  charge, )  I  say  it  would  be  absurd,  in  the  highest  degree,  to 
continue  sneh  person  in  office  contrary  to  the  will  of  the  President,  who  is  responsible  that 
the  bnainees  be  conducted  with  propriety  and  tor  the  general  interests  of  the  nation. — 1 
Debates  i«  Congrtis,  eld  series,  54^. 

In  that  same  debate,  Mr.  Sedgwick  seems  to  have  anticipated  ju-it  such  a 
state  of  affairs  as  existed  between  the  President  and  Mr.  Stanton  A  part  of 
Mr  Sedgwick's  lemarks  ia  copied  in  one  of  the  President's  messages  to  Congress, 
but  I  desire  to  read  the  whole  paragraph  from  which  the  President,  in  his  mes- 
sage took  the  extiact  that  was  submitted  to  Congress.  He  discussed  tbe  sub- 
ject m  an  admirable  and  unanswerable  manner.  And  when  you  keep  it  in 
mind  as  has  bien  I  believe  already  stated  in  argument,  that  this  debate  was 
had  soon  after  the  adoption  of  the  Constitution,  that  several  gentlemen 
who  had  participated  in  the  foimation  of  the  Constitution  were  members 
of  Congress  and  among  them  Mr.  Madison,  one  of  the  ablest  writers  who 
ever  wrote  upon  that  subj<ct  not  even  excepting  Alexander  Hamilton  himself; 
when  you  take  it  into  considerUion  that  this  disciisaion  was  at  that  early 
period  and  by  persons  who  were  concerned  in  the  formation  of  the  Oonatitutiou 
itself,  the  opinions  which  they  expressed  are  deserving  of  the  very  highest  con- 
sideration. And  if  there  be  anything  in  the  doctrine  of  the  law  which  is 
applied  to  every  other  case ;  if  there  be  anything  in  the  idea  that  when  a 
decision  npon  a  legal  question  is  onee  made  that  decision  should  stand  ;  if  there 
be  anything  in  the  doctrine  of  stare  decisis,  then,  senators,  I  maintain  that  an 
Opinion  which,  so  far  as  I  know  anything  of  our  history  as  a  government,  has 
never  been  seriously  controverted  at  any  time  except  during  the  administration 
of  Jackson,  and  the  decision  of  which  at  that  time  was  in  favor  of  the  view 
that  we  entertain  now,  is  to  be  considered  as  entitled  to  respect.  If  an  opinion 
that  was  acquiesced  in  for  nearly  eighty  years  is  not  an  authority  to  a  man  for 
doing  an  act,  then  I  can  conceive  of  nothing  that  is  sufficient  authority. 

If,  according  to  the  English  law,  a  man  would  be  proteeled  in  an  action  as  to 
real  property  by  sixty  years'  possession,  if,  according  to  the  statute  law  of  the 
State  in  which  I  reside,  seven  years'  adverse  possession  under  a  color  of  title 
would  give  him  aa  absolute  title  to  his  tract  of  land,  if  these  healing  statutes 
which  have  been  passed  from  time  to  time,  both  in  England  and  in  onr  own 
country,  and  which  are  intended  for  the  repose-of  society  to  secure  titles  to 
'property,  are  administered  every  day,  aa  they  are,  I'preaiime,  in  all  the  courts 
of  the  United  States,  why  may  we  not  argne,  and  argue  with  propriety  before 
the  American  Senate,  that  when  a  question  was  settled  eighty  years  ago,  and 
when  the  decision  was  never  controverted  until  the  present  time  except  on  the 
occasion  to  which  I  have  referred,  the  conclusion  at  which  Congress  then  arrived 
is  upon  principle  binding  and  obligatory  upon  this  Senate,  and  that  you  should 
follow  it  upon  the  same  principle  that  the  judges  are  in  the  habit  of  following 
judicial  determinations  in  regard  to  the  rights  of  property  that  have  been  long 
acquiesced  in  and  have  become  rules  of  law. 

If  Mr.  Sedgwick  had  been  a  prophet,  if  he  had  been  Daniel,  or  Isaiah,  or 
Jeremiah,  or  any  one  of  the  old  prophets,  and  had  undertaken  to  describe  the 
difierence  between  the  President  of  the  United  States  and  Mr.  Stanton, -he  could 
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not  have  done  it  better  than  he  has  done  in  the  language  which  I  am  about  to 
read  to  you  ; 

The  President  is  made  reeponaible,  an 3  shall  he  not  judee  of  tlie  talents,  ability,  and  integ- 
rity of  Lis  ioatrumenta  7  Will  you  depend  on  a  man  wLo  has  imposed  upon  the  Prasident 
and  cOQtinne  him  in  office  when  be  ia  avidoDlly  disqualified  unless  he  can  be  removed  by  im- 
peachmentJ  If  thia  idea  ahoul'd  prevail — which  God  forbid— what  would  betheresulU 
Suppose,  even,  tliat  he  should  be  removable  by  and  with  the  advite  and  consent  of  the  Senate, 
what  a  wretched  situation  might  not  onr  public  councils  be  involveii  in?  Suppose  Ibe  Presi- 
dent has  a  Secretavy  in  whom  he  discovers  a  great  degree  of  i^orance,  or  a  total  incapacity 
to  conduct  the  business  he  has  assigned  him ;  suppose  Aim  inimical  to  the  Presidest 

There  Mr.  Stanton  looms  right  up,  and  he  is  the  very  man  that  thia  political 
prophet  had  in  his  mind  when  he  was  making  this  argument  before  the  House 
of  Bepreeentatives  : 

Or  suppose  any  of  the  great  variety  of  cases  which  would  be  good  cause  fur  removal,  and 
■impress  tne  propriety  of  such  a  measure  strongly  on  the  mind  of  the  President,  vrilhaitl  onj 
other  evidence  than  tckat  eiists  in  hi)  oicn  idens  from  a  contemplation  of  the  man's  conduct 
and  character,  day  by  day,  what,  let  me  ask,  is  to  be  the  consequence  if  the  Senate  are  applied 
tol  If  they  are  to  do  anything  in  tile  business,  I  presume  they  are  to  deliberate,  because 
Ihey  are  to  advise  and  consent,  (f  they  are  to  deliberate,  s<"i  put  them  beticeen  the  o^ffeer  and 
the  President 

Jnst  aa  the  managers  of  the  impeachment  azid  the  impeachment  itself  are 
attempting  to  do  in  thia  case  : 

Thej  are  then  lo  inquire  into  the  causes  of  removal ;  the  President  mast  prod  nee  his  testi- 
mony. How  is  the  question  to  be  investigated  T  Because,  I  presume,  Ihcr©  must  be  some 
ratioual  rule  for  conducting  this  busiuess  1  Is  the  President  to  he  sworn  to  declare  the  whole 
truth  and  to  bring  forward  facts ;  or  are  they  to  admit  suspicion  as  testimony ;  or,  is  the 
word  of  the  President  to  be  taken  at  all  events !  If  so,  this  check  is  not  of  the  least  efficacy 
in  nature. 

And  then  Mr.  Sedgwick  goes  on  with  this  paragraph,  which  is  quoted  in  the  . 
meeaage  to  which  I  have  referred  ; 

But,  if  proof  bo  necessary,  what  is  then  the  consequence?  Why,  in  nine  cases  out  nf 
ten,  where  the  case  is  very  clear  to  the  mind  of  the  President  that  the  man  ought  to  In- 
removed,  the  effect  cannot  be  produced,  because  it  is  absolutely  impossible  to  produce  thi- 


■es,  be  saddled  apva 

the  Presidejil,  who  has  been  appointed  lor  uo  other  purpose  but  to  aid  the  President  in  per- 
forming certain  duties  T  Shall  ne  be  contioued,  I  ask  again,  agwnst  the  will  of  the  Presi- 
dent !  If  he  is,  where  is  the  responsibility  t  Are  you  to  took  for  it  in  the  President,  who 
lias  no  control  over  the  officer,  no  power  to  remove  him  if  he  acts  unfeelingly  or  nnfaithfuUy  ? 
Without  you  make  him  responsible,  you  weahea  and  destroy  the  strength  and  beauty  of 
your  system.  What  is  to  be  done  in  cases  which  can  only  be  known  from  a  long  acquaint- 
ance with  the  conduct  of  an  officer  T 

Never  did  more  seasible  remarks  proceed  from  the  lips  of  mortal  man  than 
the  observationB  which  I  have  read  in  your  hearing,  senators,  and  which  are 
just  as  descriptive  as  it  is  possible  for  language  to  be  of  the  circumstances  uoder 
which  the  removal  of  Mr.  Stanton  occurred.  This  is  extracted  from  the  same 
authority.  1  Debates  ia  Congress,  old  series,  page  543. 

Now,  I  aak  your  special  attention  to  the  nest  step.  Mr.  Benson,  of  New 
York,  moved  to  amend  by  inserting  in  place  of  the  words  "to  be  removable 
from  ofSce  by  the  President  of  the  United  States"  the  words  "  that  the  chief  * 
clerk,  whenever  the  said  principal  ofGcer  shall  be  removed  from  office  by  the 
President  of  the  United  States,  as  in  any  other  case  of  vacancy,  shall,  during 
such  vacancy,  have  the  cuatody  and  charge  of  all  records,  books,  and  papers." 
Thia  was  carried  by  a  vote  of  yeas  30,  nays  18.  (1  Debates,  old  series,  601 
602,  603.) 

Mr.  Benson  now  moved  (page  604)  to  strike  out  of  the  first  clause  the  words 
"to  be  removable  by  the  Preaident;"  which  was  carried — yeaa  31,  nays  19. 

The  honorable  manager  who  opened  the  cause  made  an  argument,  aa  I  remem- 
ber— I  shall  not  take  time  to  turn  to  it — that  this  debate  occurred  in  Committee 
of  the    Whole,  and  that  what  transpired  in  the  House  ia  not  shown  in  any 
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report  of  the  debates.  If  that  he  so,  does  it  In  the  alighteat  degree  affect  the 
force  and  validity  of  the  argument  itself?  la  it  not  to  be  presumed  that  the 
very  same  men  who  !iad  adopted  this  principle  ia  Committee  of  the  Whole 
would,  when  they  came  to  act  in  the  Hoiiae  proper,  vote  under  the  aame  views 
which  they  had  exprpiied  in  committee? 

Mr.  Benson  sadhhj  hi  fralhhe 

Eower  of  removal  by    h    Pre    11         f  hrp  b  dba 

^gislative  grant  oiyd  q        lyb        b         i        Ig'  biy, 

■when  he  was  well  fid        h  md  fidbyfll'e 

construction  of  th    C  {Ih  d  ) 

Mr.  Madison's    e»f  gbm  k  Ft, 

altering  the  mod       fp  dtog  f  hglmu 

who  think  it  not  bj  f  1       1  d  d  d  h  he 

amendment  already    g     d  Uy        ta         1  f   h     h  p        he . 

doctrine  of  the  G  dh(hwd  y'y 

stand  here," 

Now  indulge  mfj       pi  hllUy  dfhynr 

recollection  by  th  W         CI         U     I  j        1  t      Ij  He 

quotes  the  follow  df  h  hla^yDpmt: 

"That  whenever         &  yhllb        mdfmffibyhPdnt 

of  the  United  St  j      h  f  5^  d      y        This 

amounted  to  a  leg  1  ^  q        d  by    h    P       d  his 

message ;  and  Kent  continues  : 

TLie  q^ueetioD  has  never  been  made  tlie  snhject  of  jntlicial  discuBBJon,  anJ  the  constpictioo. 
glveu  to  tbe  (Constitution  in  1780  baa  continued  to  rest  on  this  loose,  inuldeutal,  dcclarulory 
<ijjtuion  of  Congress  and  the  sense  and  practice  of  tlie  government  sinue  thut  tima. 

Ton  see,  from  these  remarks,  that  Ubancellor  Kent,  if  the  question  had  been 
presented  to 'him  as  an  original  question,  if  he  had  been  called  upon  to  determine 
]t  as  a  judge,  would  have  said  that  he  thought  this  construction  rested  on  ground 
altogether  too  loose  to  justify  him  as  a  judge  in  giving  that  opinion  ;  but  what 
does  he  say  as  to  the  effect  of  the  settlement  thus  made  1     Ke  says  i 

It  may  now  be  conaidered  aa  firml  j  and  definitely  settled,  Aud  there  is  good  sense  and 
practical  utility  in  the  constrilctiou,     (Kent's  Commentaries,  p.  310.) 

Part  of  this  is  quoted  by  the  President,  part  of  it  is  not ;  hut  I  read  you  the 
whole  paragraph.  Judge  Story,  in  his  Commentaries,  volume  three,  section  fif- 
teen hundred  and  thirty-seven,  says  : 

Tlie  public,  however,  acquiesced  in  this  decision ;  and  it  continues,  perhaps,  the  most 
extraoiaiDHCf  case  ia  the  hislory  of  the  government  of  a  power  couferreii  by  implication  on 
.  tlie  Executive  by  the  assent  of  a  bare  oiujurity  of  Congrees,  whicti  hs^  not  been  questioned 
on  mauf  other  occnsione. 

That  much  ia  quoted  in  the  President's  message.  But  what  doea  Judge 
Story  say  fui-ther  in  the  same  connection  and  in  the  same  paragraph  ? 

Even  the  most  jealoua  advocates  of  State  rights  seem  to  huve  slumbered  over  this  vast 
reach  of.antborily,  and  have  left  it  untouched  as  the  nenlral  ground  of  conlroverHy>  in  which 
they  desired  to  reap  no  harvest,  and  from  which  they  retired  without  leaving  any  proteata- 
ttona  of  title  or  contest. 

It  will  thus  he  seen  that  although  the  Federalist  opposed  the  poiver  of  removal, 
Mr.  Madison  and  Judge  Story  and  Chancellor  Kent  regarded  it  as  firmly  settled 
and  established  ;  and  now,  senators,  if  authority  is  worth  anything,  if  precedent 
is  worth  anything,  if  the  opinions  of  two  of  the  ablest  Judges  we  ever  had  in  this 
country  are  wortli  anything,  I  maintain  that  it  follows  inevitably  that  the  civil 
tenure  bill  is  unconstitutional,  and  that  the  President  was  justified  in  exercising 
his  veto  power  against  it. 

Whether,  however,  that  view  of  the  case  he  correct  or  not,  there  is  still  another 
view  of  it.  If  the  President  were  wrong ;  if  he  were  erroneously  advised  by  his 
cabinat ;  if  he  came  to  an  improper  conclusion  ;  if  the  view  which  was  takea 
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by  Congi'esB  on  this  subject  were  the  correct  view,  atill  this  argument  ia  pertinent 
and  appropriate  ae  to  the  question  of  intention,  because,  as  T  have  aheady  aaid,  - 
in  each  of  these  articles  an  unlawful  intention  is  charged  against  the  President 
of  the  United  States  ;  and  upon  whose  opinions,  I  respectfully  aak,  could  this 
Senate,  sitting  as  judges,  rely  with  greater  confidence  than  upon  the  opinions  of  two 
of  the  most  eminent  jurists  that  our  country  baa  ever  produced,  Kent  and  Story  ? 
They  ave  names  familiar  to  every  judge  and  every  lawyer  in  the  United  States 
as  bonsehnld  words;  and  not  here  alone  are  these  names  distinguished.  Far 
across  the  sea,  in  Westminster  Hall,  in  that  country  from  whence  we  borrowed 
our  laws,  the  names  of  Kent  and  Story  are  almost  as  familiar  aa  they  are  in  the 
chamber  where  his  honor  presides  asChief  Justice  of  the  United  States.  Their 
works  are  quoted  by  British  judges,  by  British  lawyers,  and  by  text- writers,  and 
no  two  names  in  English  or  American  jurisprudence  stand  higher  than  the  names 
of  these  two  distinguished  citizens  of  our  country.  If  they  are  not  a  sufficient 
authority  to  settle  in  the  mind  of  the  Senate,  as  they  probably  would  not  be  in 
■  view  of  your  action  hitherto  on  the  subject,  that  the  law  is  unconstitutional,  yet 
I  ask  you.  senators,  if  the  advice  of  two  such  distinguished  men  as  these  might 
not  well  guide  the  action  of  the  President  of  the  United  States,  and  relieve  him 
from  ihe  criminality  whicb  is  imputed  to  liim  in  these  articles  of  impeacliment  ? 
I  hope  you  will  allow  me,  senators,  to  call  your  attention  to  some  other  opin- 
ions than  these.  This  subject  of  appointments  to  and  removals  from  office  lias 
been  a  matter  of  investigation  in  various  forms  by  Attorneys  Gfeneral  of  the 
United  States.  The  learned  manager  who  opened  the  cause  was  well  aware 
of  this  ;  and  how  did  he  meet  it  ?  Nobody  is  more  astute  than  him  in  the  man- 
agement of  a  cause.  I  will  do  him  the  justice  to  say  that,  although  I  do  not 
exactly  agree  with  him  in  his  notions  about  decency  and  propriety  of  speech, 
I  have  not  seen  a  gentleman  in  my  life  who  manages  a  cause  with  more  skill 
and  art  and  ability  than  he  has  managed  this  prosecution  from  the  very  com- 
mencement of  it.  With  that  astuteneaa  for  which  he  has  distinguished  himself 
in  the  investigation  of  this  cause,  when  he  came  to  speak  of  the  opinions  of  the 
Attorney  General  he  made  use  of  an  observation  to  this  effect — I  shall  not 
undertake  to  quote  him  literally — that  after  that  office  had  become  political  he 
did  not  consider  it  a  matter  of  any  vei-y  great  importance  to  quote  the  opinions 
of  its  incumbents.  I  had  a  slight  suspicion — I  hope  the  gentleman  will  forgive 
me  if  it  were  an  erroneous  one — tliat  possibly  the  authority  of  the  Attorneys 
Genera!  might  not  be  just  exactly  the  Kind  of  authority  he  wanted  ;  and  so, 
although  I  did  not  know  much  about  the  subject,  and  had  never  had  occasion 
to  examine  the  opinions  of  the  Attorneys  General,  I  concluded  that  I  would 
look  into  them,  and  I  find  several  opinions  there  to  whicb  I  wish  to  call  your 
attention. 

Before  I  do  this  let  me  invite  you,  senators,  to  consider  the  provisions  in 
the  Constitution  of  the  United  States  that  the  President  may  require  the  opin- 
ion in  writing  of  the  principal  officers  of  each  of  the  executive  departments  upoli 
any  subject  relating  to  the  duties  of  their  respective  offices,  and  to  the  act  of 
September  24,  1789,  which  provides  that  the  Attorney  General  shall  give  his 
advice  upon  questions  of  law  when  required  by  the  President.  It  may  be  that 
I  place  an  exaggerated  constniction  upon  this  provision  of  the  Constitution  and 
upon  the  act  of  1789.  It  will  be  for  you  as  judges  to  decide  how  that  is.  I 
will  state  my  proposition  before  1  read  the  section  in  extensa,  and  I  will  state  it ' 
in  such  manner  as  to  direct  your  attention  lo  the  point  which  I  am  endeav- 
oring to  demonstrate. 

I  maintain,  in  view  of  the  proper  construction  of  the  act  of  1789,  that  it  is 
a  matter  of  perfect  indifference  whether  the  President  of  the  United  States  is 
advised  by  the  particular  Attorney  General  who  may  belong  to  his  cabinet  in 
reference  to  a  particular  act  or  not.  I  maintain  that  the  opinions  delivered  by 
the  Attorney  General  are  in  the  nature  of  judicial  decisions,     I  do  not  say  that 
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they  are  to  all  intents  and  purposes  judicial  decisions ;  but,  hi  the  view  which 
I  entertain  of  the  act  of  1789,  I  insist  that  they  should  be  as  operative  and 
effectual  ia  this  high  and  honorable  court  aa  a  judicial  decision  of  respecta- 
ble authority  would  be  in  the  court  over  which  your  honor  usually  presides. 
Why  do  I  say  so  ?  I  will  tell  you.  Unless  I  have  misread  the  Constitution 
of  the  United  States  there  is  no  provision  there  declaring  that  the  decisions 
of  the  Supreme  Court  of  the  United  States  shall  be  final  and  conclusive  and 
authoritative  upon  questions  of  law.  There  is  no  such  provision  ia  the  Con- 
Btitution  j  if  there  is,  it  has  escaped  me.  The  fratners  of  the  Constitution 
assumed  that  there  was  a  certain  state  of  things  at  the  time  they  made  it.  They 
assumed  that  the  history  of  the  world  would  be  before  the  country.  They 
assumed  that  the  history  of  English  jurisprudence  would  be  known  or  could  be 
known  to  American  citizens.  In  other  words,  they  assumed  that  there  was  and 
would  continue  to  be  a  certain  amount  of  knowledge  and  in!brmation  in  the 
world,  and  therefore  that  it  was  not  necessary  for  them  to  provide  in  the  Con- 
Btitotion  that  the  decisions  made  by  the  members  of  the  Supreme  Court  of  the. 
United  States  should  be  binding  upon  their  successors  in  office.  They  knew 
just  as  well  as  you  know  that  the  practice  of  English  judges  had  been  for  cen- 
turies to  regard  a  decision  by  a  judicial  tribunal  in  a  case  carefully  considered, 
and  especially  in  a  case  that  had  continued  for  any  length  of  time,  as  an  author- 
ity from  which  it  was  not  safe  in  the  administration  of  the  law  to  depart. 

Now,  the  argument  I  make  before  you  is,  that  as  the  Constitution  of  the  United 
States  cfoes  not  specify  that  the  decision  of  the  judges  shall  have  all  the  binding 
force  of  authority  in  the  land — and  yet  it  baa  that  force — this  act  of  Congress, 
although  it  does  not  say  so  in  reference  to  the  opinions  of  the  Attorneys  General 
any  more  than  the  Constitution  does  in  reference  to  the  decisions  of  the  judges 
of  the  Supreme  Court  of  the  United  States,  yet,  upon  any  fair  construction,  upon 
any  legal  intendment,  under  this  act  of  1739,  tbe  opinion  of  the  Attorney  Gen- 
eral may  be  regarded  by  the  President,  and  by  all  others  who  have  anything  to 
do  with  that  opinion,  as  a  valid  authority,  and  that  it  is  sufficient  to  justify  his 
action  in  anj  given  case  that  may  be  covered  by  that  opinion. 

What  is  the  provision  of  the  act  of  September  24,  1789,  section  35?  (Ist 
volume  Statutes  at  Large,  page  93,  and  1st  volume  of  Brightly's  Digest,  page 
93.)    'Jt  is  provided  by  that  section — 

That  there  aliall  be  appointed  an  Attornej  General  for  the  United  States,  who  shall  be 
Bwom  or  sttirtued  to  a  faithful  execution  of  hia  ofBce,  whose  duty  it  shall  be  to  prosecute  and 
conduct  all  suits  in  the  Supreme  Court  in  which  the  United  States  shall  be  coacerned,  and 
to  ^ve  hi/ advice  atid  opiuioua  upon  questlona  of  law  when  required  by  the  President  of  the 
United  States,  or  when  requf^at^d  by  the  heads  of  any  of  the  departments  touehing  any  mat- 
ters that  ma;  concern  their  departments,  &ti. 

When  you  lake  the  two  provisions  together — first,  the  provision  of  the  Con- 
stitution that  the  President  may  call  upon  the  principal  officer  in  each  executive 
department  for  advice  and  opinion  ;  ana  second,  the  provision  of  the  act  of  1789 
that  he  may  call  upon  this  officer  of  the  law,  the  Attorney  General,  for  advice 
and  opinion — I  maintain  that  when  that  advice  and  opinion  ai'e  given  they  are, 
by  virtue  of  tlie  Constitution  and  the  law,  binding  upon  the  President  of  the 
United  States  ;  and  that  even  if  they  were  not  given  in  reference  to  the  par- 
ticular removal  of  Mr.  Stanton,  yet  if  they  were  given  in  any  case  on  all  foura,- 
with  his.  if  they  were  given  in  any  similar  case,  these  opinions  are  in  the  I)ature^ 
of  judicial  opinions,  and  they  are  a  perfect  shield  and  protection  to  the  President,  J 
iff  can  bring  his  act  in  this  particular  case  within  the  spirit  and  meaning  of  any 
of  them.  Now,  without  commenting  on  these  opinions,  or  detaining  the  Senate 
by  reading  them  at'length,  I  will  present  a  few  without  comment ;  for  if  I  were 
to  undertake  to  comment  upon  each  opinion  as  to  the  power  of  appointment  and 
the  power  of*  removal,  it  might  take  up  more  time  than  would  be  advisable. 
Trusting  to  and  believing  in  the  intelligence  and  discrimination  of  the  Senate,  I 
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wilt  give  them  the  aiibstance  of  the  position?  aaaamed,  as  I  understand,  hy  the 
diffeienl  Attorneys  General  who  liave  given  their  opinions  upon  the  question. 

In  the  first  volume  of  the  Opinionsof  the  Attorneys  General,  page  631,  it  will 
be  seen  that  General  Swartwout'a  commission  (under  the  act  of  May  15,  1820, 
to  limit  the  tenure  of  certain  offices)  as  navy  agent  at  New  York  expired  during 
the  preceding  session  of  the  Senate,  and  Jilr.  Wirt.  Attorney  General,  gave  an 
opinion,  on  the  2ad  of  October,  1823,  addressed  to  the  Secretary  of  the  Navy, 
in  which  he  held  that  the  words  in  the  Ootiatitntion.  "  happen  duiing  the  recess 
of  the  Senate" — and  this,  I  think,  will  be  a  good  answer  to  a  portion  of  the 
argument  oifered  by  the  honorable  manager  who  spoke  yesterday — are  equiva- 
lent to  the  words  "happen  to  exist,"  and  that  "thePiesident  has  power  to  fill 
during  the  recess  of  the  Senate,  by  temporary  commission,  a  vacancy  that 
occurred  by  expiration  of  a  commission  during  a  pre vions  session  of  that  body." 
In  the  same  volume,  page  S13,  will  be  found  another  opiuion  of  Mr,  Wirt. 
The  register  of  wills  held  bis  office  under  a  commission  during  the  ]ileasnre  of 
.  the  President.  Mr.  Wirt  in  his  opiuion,  delivered  on  the  I5th  of  June,  J8I8, 
held  that  where  au  act  of  Congress  gives  the  President  the  power  to  appoint, 
without  designating  the  tenure  by  which  the  office  is  to  be  held,  it  is  during  the 
pleasure  of  die  President.  That  is  the  advice  and  opinion  of  one  of  the  most 
erAinent  lawyers,  and  one  of  the  most  gifted  orators,  that  ever  lived  in  the 
United  States.     He  says  : 

If  the  President  had  no  rigbt  to  issne  bucIi  a  commission,  the  commission  is  void,  the 
office  vacant,  and  the  President  has  now  a  right  to  commission  another  person  anew.  If,  on 
the  couti'ar7,  the  President  bad  the  right  to  issue  such  a  commUsioa,  he  has  on  the  face  uf 
that  commission  the  power  of  removal  aud  tlie  authont;  to  reappoint. 

In  the  second  volume  of  Opinions  of  Attorneys  General,  page  333,  will  be 
found  an  opinion  of  Mr.  Berrien,  given  on  the  2d  ^pril,  1830,  in  which  he  held 
that— 

The  appointment  of  a  navy  agent  during  the  reeess  of  the  Senate,  made  in  the  case  of  a 
vacancy  occurring  during  the  recess,  is  in  the  exercise  of  the  constitutiona!  power  of  the 
President,  and  not  bj  force  of  the  act  of  3d  March,  1S09;  and  the  constitutional  limitation 
of  such  ajipointmeut  is  to  tbe  end  of  the  succeeding  session  of  Congress,  unless  it  be  sooner 
delennined  by  the  acceptance  of  a  new  commission,  made  under  an  appointment,  by  am)  with 
tbe  advice  and  couseut  of  the  Senate, 

Mr.  Legare,  in  an  opinion,  on  the  22d  October,  1841,  declared  that — 

The  Constitotion  autborizes  tbe  President  to  fill  vacancies  that  may  happen  during  the 
recess  of  thp  Senate,  even  though  a  vacancy  should  occur  aflei:  a  session  of  tbe  Semtte  has 
intervened.  Tlie  executive  power  of  removal  frotH  office,  as  indicated  in  the  argumetit  of 
Mr,  Madison,  delivered  in  tto  first  Congress,  drawn  from  the  character  of  executive  power 
ana  eiBCUiive  responsibility  and  the  irresistilile  necessity  of  the  case,  has  been  acquiesced 
in  by  the  whole  conntry. 

Again,  in  the  fourth  volume  of  Opinions  of  Attorneys  General,  page  218, 
will  be  found  the  opinion  of  Mr.  Attorney  General  John  Nelson,  on  ihe  9th  of 
Angnst,  1843,  in  Lieutenant  Cose's  case,  where  the  applicant  was  heard  by 
counsel,  a  proceeding,  as  I  suppose,  somewhat  rare  in  the  Attorney  General's 
office.  In  that  opinion  he  declared,  referring  to  the  case  of  Marbury  vs.  Madi- 
son, that — 

Even  after  confirmation  by  the  Seiiate  the  President  may,  in  his  discre'.ion,  withhold  a 
commission  from  tbe  appHcant ;  and  until  a  conmiissiou  to  signify  that  the  purpose  of  the 
President  has  not  been  cbanged,  the  appointment  is  not  fully  consummated. 

All. of  these  cases,  without  stopping  to  comment  upon  them,  you  will  see 
have  more  or  less  bearing  on  the  question  under  consideration.  Now  indulge 
me,  if  YOU  please,  while  I  read  extracts  from  an  opinion  of  Mr.  Crittenden,  to 
be  found  in  the  fifth  volume  of  the  Opinions  of  the  Attorneys  General,  page 
290.  It  is  infinitely  a  better  argument  than  any  which  I  can  present.  You 
will  see  that  he  necessarily  travels  over  the  same  beaten  path  that  we  are  com- 
pelled to  travel  over  in  this  case  j  and  1  think  it  is  a  matter  of  very  great 
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con  sequence  tliat  in  this  caec  we  Ao  show  that  the  path  is  so  well  known  and  so 
much  travelled  that  there  can  be  no  mistake  about  it. 

Upon  the  question  submitted  by  the  President  whether  he  had  authority  to 
remove  from  o£Bce  the  chief  justice  of  the  Territory  of  Minnesota,  erected  by 
the  act  of  March  3,  1849,  who  had  been  appointed  for  four  years,  Mr.  Critten- 
den, in  his  opinion  of  the  23d  of  January,  1851,  after  referring  to  Chief  Jaa- 
tice  Marsliall's  opinion  in  the  American  Inaurance  Company  vi.  Canter,  (1 
Peters,  54ft,)  wliere  it  wae  hcild  that  these  were  not  constitutional  but  legislative 
court*,  created  in  virtue  of  the  general  right  of  sovereignty  which  exists  in  the 
government,  said  what  I  will  now  lead.  I  propose  to  give  you  the  language 
of  Mr,  Crittenden,  one  of  the  ablest  atatcsmen  who  ever  sat  in  these  halls,  a 
man  without  fear  and  without  reproach,  a  man  of  a  splendid,  gigantic  intellect, 
, "  faithful  among  the  faithless  "  under  all  circumstances  ;  one  whose  opinions,  as 
I  respectfully  think;  are  entitled  to  the  highest  degree  of  credit.  This  opinion 
■was  delivered  in  tlie  meridian  of  his  life,  when  he  was  in  the  full  possession  of 
his  menial  powers,  and  when  there  could  he  no  mistake  as  to  the  force  and 
effect  to  which  any  production  of  his  mind  was  entitled.     He  said  : 

Being  civil  officers  appointed  bj'  the  Presiclcnt  by  and  witb  the  advice  and  consent  of  the 
Sennle,  and  comuiiBaioned  by  the  Pfesidont,  they  are  not  excepted  from  that  executive  power 
whieh,  by  the  Ooustitulion,  is  vested  in  tbe  Preeidentof  the  United  States  over  all  civil 
officers  appointed  by  him,  and  whose  tenures  of  office  are  not  made  by  the  Conslitulion  itself 
more  stable  than  during  the  pleasure  of  the  President  of  the  United  States.  That  the  Presi- 
dent of  the  United  States  has,  by  the  Constitutioa  of  the  United  States,  the  power  of 
removing'  civil  officers  appointed  and  commissionejl  by  him,  by  and  with  the  advice  and 
consent  of  Ae  Senate,  where  the  Constitution  has  not  othernise  provided  by  fixinil  the 
tenures  during  good  behavior,  ha;  bfen  long  since  settled,  and  has  ceaaed  to  be  a  subject  of 
controversy  and  doubt.  In  the  great  debate  which  arose  upou  that  question  iu  the  House  of 
Representutives  sbortty  after  the  adoptioiiof  the  Constitution,  Mr.  Madison  is  reported  to 
.  have  said,  "It  is  absolutely  necessary  that  tbe  President  should  have  the  power  of  removing 
from  office;  it  will  make  hini,  in  a  peculiar  manner,  responsible  for  their  conduct,  aud  sub- 
ject him  to  impeachtneuC  himself  if  he  saflers  them  to  perpetrate,  with  impunity,  high  crimes 
or  misdemeanors  agaiust  the  United  Stales,  or  neglects  to  superintend  their  condnct,  so  aa  to 
check  their  excesses.  On  the  constitutionality  of  the  declaration  I  have  no  manner  of 
doubt."  Ani  the  determination  of  Congress  was  in  accordance  with  bis  views,  aud  has 
since  been  invariably  followed  in  practice  by  every  President  of  the  United  States. 

And  in  the  same  opinion  (page  291  of  the  same  volume)  Mr.  Crittenden  said  : 

The  power  of  removal  is  vested  by  tbe  Conatitulion  in  tbe  President  of  tbe  United  Slates 

to  promote  the  public  welfare  ;  to  enable  him  to  take  care  that  the  laws  be  faithfully  executed; 

to  make  bim  reaponaible  if  he  suffers  those  to  remain  in  office  who  are  manifestly  unfit  and 

unworthy  of  public  confidence. 

Again,  Mr.  Cashing,  in  the  8th  volume  of  Opinions,  page  233,  in  an  elabotate 

opinion  in  regard  to  the  navy  efficiency  act  of  the  28th  Februai'y,  1855,  beld  ; 

,.      That  the  Pi^sident  of  the  United  Slates  possesses  couslitutional  power  to  dismiss  officers 

of  the  army  or  navy  co-exlensive  with  his  power  to  dismiss  executive  ur  adiniuistralive 

officers  in  the  civil  service  of  the  government. 

Again,  Mr.  Speed,  iu  his  opinion  of  April  26,  1865,  addressed  to  Secretary 
McCulloch,  declariDg  that  the  act  of  1865,  vesting  the  power  of  appointment 
of  assistant  assessors  in  the  respective  assessors  is  unconstitutional,  arguea  that 
it  is  the  duty  of  the  President  to  make  the  appointment  ;  and  I  ask  you.  sen- 
ators, to  pay  special  attention  to  this  opinion,  for  I  suppose  that  Mr.  iSpeed 
stands  vary  high  in  some  quarters  of  the  United  States,  This  opinion  is  not 
in  any  of  the  printed  volumes  of  opinions  ;  1  have  a  certified  copy  of  it  which 
1  placed  in  the  possession  of  Mr.  Stanbery,  and  which  can  be  at  any  time  pro- 
duced before  the  Senate ;  but  I  vouch  for  the  correctness  of  the  extract  which 
I  am  about  to  read : 

It  is  his  [the  President's]  duty  to  do  all  he  has  lawful  power  to  do  when  the  occasion 
requites  an  exercise  of  authority.  To  do  leia  on  such  an  occasion  would  be  pro  lanto  to  alidi- 
cate  his  hi{fh  office.  The  Constitution  is  the  snureme  law — a  law  superior  and  paramount 
.0  any  other.     If  any  law  be  repugnant  to  the  Constitution  it  is  void." 
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Tliis  hears  not  only  on  the  civil-tenure  bill,  but  it  ia  squa  e     p   o  a  1    he 
questions  the  gentlemen  on  the  other  side  have  argued  in        n        n  w  h 
Here  is  the  opinion  of  the  adviser  of  the  President's  prede  man  wh  ae 

opinion  was  on  file,  a  man  in  whose  judgment  lie  had  the       h  nfid     fo 

be  it  known  and  always  kept  in  remembrance  that  the  President  of  the  United 
States  is  not  himself  a  lawyer;  he  •ever  studied  the 'legal  profession;  he  has 
no  claims  or  pretensions  to  know  anything  about  it ;  but  in  the  discharge  of 
his  official  duties  he  has  the  right  to  consult  the  legal  adviser  wlio  is  placed 
tbere  to  guide  and  direct  him  npon  questions  of  law  by  the  Constitulion  of  the 
country  and  by  the  act  of  1789.  If  he  finds  an  opinion  on  file  in  his  office,  or 
if  he  finds  it  recorded  in  any  reported  volume  of  the  opinionB  of  the  Atrorneys 
General,  it  is,  and  ia  properly,  a  guide,  a  precedent  which  he  may  safely  follow  ; 
and  it  is  such  nn  opinion  as  will  protect  him  against  any  imputations  of  uiilawftil 
or  improper  motives.  Pardon  me  for  reading  this  again,  so  tliat  you  may  have 
the  wnole  of  it  in  unbroken  eonnection  ; 

It  is  his  duty  to  do  ait  he  has  lawful  power  to  do  when  the  otcasion  requires  an  exercise 
of  his  authority.  To  do  less  on  such  an  occasion  would  be  pro  tuxlci  to  abdiente  his  high 
office.  The  Constitution  is  the  supreme  law — a  law  superior  and  paramount  to  any  other. 
If  auy  law  be  repugnant  to  the  Constitution,  it  is  void  ;  in  other  words  it  is  no  law. 

And,  Mr.  Chief  Justice,  if  you  see  proper  in  the  discharge  of  your  duty  to 
comply  with  the  respectful  request  which  has  been  presented  to  yon  to  deliver 
an  opiniun  upon  any  of  the  legal  questions  which  are  involved  in  this  case,  I 
moat  respectfully  ask  you  to  consider  this  opinion  of  the  Attorney  Genei'al,  and 
to  declare  thai  it  is  sound  doctrine  "  that  if  any  law  be  repugnant  to  the  Oon- 
Btitution  il  is  void  ;  in  other  words,  it  ia  no  law.''  Now,  allow  me,  Mr.  Chief 
Justice,  to  call  your  attention  to  the  closing  sentence  of  this  opinion  of  Mr. 
Speed,  which  I  think  is  the  very  essence  of  the  law : 

It  is  the  peculiar  proyince  of  the  juditial  department  to  say  what  the  law  ig  in  particu- 
lar cajies.  But  before  such  case  arisea.  and  in  the  absence  of  authorllatlve  exposition  of  thd 
law  by  that  depailunent,  it  is  equally  the  duty  of  the  officer  holding  the  executive  power  of 
the  government  to  determine  for  the  purposes  of  his  own  conduct  and  miction  aa  well  the 
operation  of  conflicting  laws  as  the  unconstitutionality  of  any  one. 

There  is  an  opinion  from  an  Attorney  General  who  is  not  a  member  of  the 
cabinet,  not  a  "  serf"  of  the  President,  who  gave  his  opinion  before  or  about 
the  time  the  present  incumbent  came  into  the  presidential  office.  There  is  his 
opinion  placed  upon  the  records  of  one  of  the  departments  of  this  government,  to 
stand  and  to  stand  forever,  so  far  as  his  opinion  will  go,  ae  a  gnide  to  the  highest 
execative  oiHcer  in  the  government,  declaring  that  if  a  law  is  unconstitutional  in 
the  view  of  the  President,  it  is  no  law  at  all,  and  ho  is  not  bound  to  follow  it. 
He  declares  that  the  President  lias  the  right,  in  the  absence  of  any  judicial  expo- 
sition, to  construe  the  law  for  himself.  I  need  not  tell  the  Senate  that  this  is  no 
new  doctrine.  Senators,  within  your  day  and  mine  there  wa'*  an  executive  cffi 
cer  of  the  United  States,  who  was,  as  they  say  th    p  umb  n        a  ma 

of  strong  will,  a  man  not  possessing  any  great  advan  a  e,  of    du  a  f 

mental  culture,  but  still  a  man  of  strong  intellect  ud  o  d  -m  na  n  s  a 
strong  as  his  intellect.  You  all  remember  Andrew  J  k  o  a  nan  ha  wa 
once  potent  in  the  United  States.  No  name  was  ee  moepw  u  nh 
government  of  ours,  from  the  time  of  its  foundat        d  wq        h    p  day 

than  the  name  of  Andrew  Jackson.  "  There  were  giants  in  those  days  when 
Andrew  Jackson  was  at  the  head  of  the  government  of  the  United  States. 
Andrew  Jackson  exercised  the  power  of  removal,  and  his  right  -to  do  so  was 
called  in  question  by  some  of  the  ablest  men  who  ever  sat  within  the  Senate  of 
the  United  States.  It  was  discussed  and  learnedly  discussed ;  and  yet  he  per- 
severed in  his  determination.  He  maintained  the  power  and  authority  of  the 
President  of  the  United  States  to  remove  from  office  and  to  make  appointments, 
and  you  all  recollect  the  scene  that  occurred,  and  which  made  thf^history  of  this 
body  memorable, 

11 1  p— Vol.  ii 
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A  resolution  was  introduced  into  the  Senate — I  believe  it  n 
pari  ftt  least,  by  the  removal  of  Mr.  Duane — to  the  effect  that  the  President  of 
the  United 'States,  in  hia.late  proceedings,  had  violated  the  Constitution  of  the 
United  States.  That  resolution  passed  the  Senate ;  but  a  gentleman  who  is 
now  BO  move,  one  whose  name  is  well-known  in  tlie  political  history  of  the 
Unijied  States,  Mr:.Benton,  took. up  that  alhject.  I  have  not  recurred  to  the 
history  of  the  debates  with  sufficient  accuracy  to  tell  how  long  it  was  that  he 
continued  to  agitate  the  question,  but  my  recollection  is  that  it  was  for  several 
years;  and  I  remember,  aa  all  these  senators  will  remember,  the  remarkable 
expression  which  Mr.  Benton  used;  "Solitary  and  alone  I  set  this  ball  in 
motion."  He  determined  that  the  resolution  censuring  ihe  President  of  the 
United  States  should  be  expnnged  from  the  records  of  tlie  Senate ;  and  he 
debated  it  time  and  again  with  tremendous  energy  and  power,  until  at  last  the 
resolution  was  expunged  from  the  journal  of  the  Senate  of  the  United  States. 
So  far  as  there  is  any  recorded  judgment  within  my  knowledge,  that  is  the  last 
record.  It  is  a  record  in  favor  of  the  power  of  removal.  There  waa  "  the  sober 
second  thought "  of  the  Senate.  Tiiere  was  a  rescissiop  of  a  resolution  that 
reflected  upon  the  ch&racter  and  upon  the  action  of  General  Jackson  ;  and,  so 
far  09  that  record  goes,  it  is  in  favor  of  the  power  and  authority  which  I  have 
argued  for.     There  can  he  no  controversy  in  regard  to  this. 

Now  let  us  see  how  far  we  have  progressed  in  this  argument.  I  have  shown 
you  the  opinions  of  Mr.  Madison  and  Mr.  Sedgwick  and  others  in  the  debate  of 
1789.  I  have  shown  you  tlie  opinions  of  Kent  and  Story,  two  of  our  ablest 
American  commentators.  1  have  shown  you  opinions  of  Attorneys  General, 
eminent  in  their  profession  and  standing  high  in  the  confidence  of  the  country. 
I  have  shown  you  the  action  of  the  American  Senate  in  the  expunging  resolu- 
tion. I  thus  present  to  you  what  I  may  call,  in  the  language  of  "Judge  Story, 
an  flnbroken  current  of  authority  in  favor  of  the  proposition  that  not  only  the 
civil-tenure  bill  is  unconetitutiona],  hut  that  the  President  has  the  right  to  remove 
from  office.  I  mean  to  say  that  tlie  principles  maintained  by  them  would  lead 
to  that  result,  that  he  has  the  power  of  removal  which  he  claims  in  his  answer. 
And  I  maintain,  senators — forgive  the  repetition — that  whether  he  is  right  or 
wrong  in  this,  this  current  of  authority  for  near  eighty  years  is  sufficient  to 
throw  protection  around  him  ;  and  when  I  show  you,  as  I  have  done  from  the 
opinion  of  Mr.  Speed,  that  in  the  absence  of  any  judicial  determination  it  is  the 
sworn  and  bounden  duty  of  the  President  of  the  United  States  to  judge  of  a 
constitutional  question  for  himself,  I  do  not  present  to  the  Senate  any  novel 
doctrine.  It  is  not  for  me  to  say  whether  the 'doctrine  is  right  or  wrong.  My 
opinions  are  of  no  sort  of  consequence  in  this  Senate.  If  tny  arguments  arc 
well  founded,  and  if  they  are  well  supported,  they  will  have  weight  and  influ- 
ence with  you  ;  if  not,  they  will  be  rejected.  So  it  is  not  necessary  for  me  to 
Bay  what  I  think  upon  these  questions ;  but  I  maintain  that  this  is  not  a  novel 
doctrine  in  the  United  States.  I  told  you  yesterday  that  the  present  President 
is  a  democrat  of  the  straighteat  sect.  I  told  you  that  he  was  really  nominated 
as  a  democrat  in  the  convention  that  nominated  Mr.  Lincoln  and  himself  for 
•  President  and  Vice-President.  That  was  not  a  democratic  convention,  I  know. 
It  was  a  convention  composed  of  Union  meu  without  any  reference  to  the  old 
linqs  of  demarcation  between  whigs  and  democrats.  That  waa  a  convention 
which  had  assembled  together  for  the  purpose  of  sustaining  Mr.  Lincoln,  and 
whose  view  and  opinion  was  that  by  sastaining  Mr  Lincoln  and  the  measures 
of  his  administration  they  would  sustain  the  strong  arm  of  the  government  iu 

Sutting  down  the  rebellion,  which  had  not  then  been  brought  to  a  conclusion, 
n  his  letter  accepting  the  nomination,  as  I  told  you  yesterday,  President  John- 
son remarked  that  he  was  a  democrat. 

Senators,  I  will  read  to  you  the  opinions  of  Mr.  Jefferson  and  General  Jack- 
son, presently  ;  but  before  I  do  that  let  me  call  your  attention  to  the  effect  of 
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this  political  training  of  the.  Preaident  of  the  United  States.  You  must  always 
bear  that  in  mind.  Yon  must  go  to  hia  stand-point  and  look  at  things  as  he 
looked  at  them  and  judge  of  them  aa  lie  judged  of  them,  for  you  are  now  in 
search  of  motive ;  that  is  what  you  are  trying  to  determine  in  this  case.  You 
are  in  search  of  the  question  of  intention;  and  whea  you  judge  of  hia  conduct 
in  that  way,  and  when  you  remember  that  he  is  a  democrat  of  the  Jeffersonian 
and  Jaelteonian  school,  if  I  can  show"  you,  as  I  will  presently  show  yoi^  that 
Mr.  Jefferson  and  General  Jackson  undertook  .to  conatrne  the  Conatitntion 
of  the  United  States  for  themselves,  and  cWmed  that  as  executive  officers  they 
had  the  right  to  do  ao,  I  show  you  that  according  to  the  political  training  and  ■ 
education  of  the  President  of  the  United  States  it  ia  a  doctrine  in  which  he 
might  well  believe;  and  eapeciaUy  when  you  have  Mr.  Speed's  opinioa  that'I 
have  read  confirmatory  of  that  doctrine,  it  furnishes  a  sufficient  vindication  and 
protection  of  the  Preaident  as  to  the  exercise  of  his  judgment. 

Let  us  aee  what  Mr,  Jefferson  and  G-eneral  Jackson  said  on  this  subject,  IVIr, 
Jefferaon,  if  I  understand  him  correctly,  carried  his  doctrine  much  further  than 
the  present  President  of  the  United  States  carries  it.  I  will  refer  to  the  sixth 
volume  of  Mr.  Jefferson's  works,  page  461,  and  I  will  read  a  part  of  a  letter  of 
his  there  to  be  found,  from  which  you  will  see  he  goes  a  bar's  length  beyond 
the  present  President  of  the  United  States  in  the  views  that  he  entertains. 
The  Preaident  has  told  you  that  be  was  anxious  to  have  the  question  between 
hira  and  Congress  settled  by  the  judicial  department.  But  what  were  Mr.  Jef- 
ferson's views  ?  He,  as  you  all  very  well  know,  and  the  world  knows,  was  the 
author  of  the  Declaration  of  Independence,  and  one  of  the  greatest  of  the  rev- 
olutionary minds.  In  the  letter  to  which  I  have  referred,  to  Mr,  Torrance, 
he  said : 

The  second  question,  whether  the  judges  nre  invested  with  exclusive  authority  to  decide 
on  the  cOQstttulionality  of  a  law,  b»s  been  heretofore  a  subject  of  conaiilcratioif  with  me  in 
the  exercise  of  ofiii:ial  duties.  Certainly  there  is  not  a  word  in  the  Constitution  wbich  has 
given  tbat  power  to  them  more  than  to  the  executive  or  legislative  branches.  Questions  of 
propertv,  of  character,  and  of  crime,  l>eing  ascribed  to  the  judges  through  a  definite  course 
of  legal  proceedings,  laws  involving  such  questions  belong,  of  course,  to  them ;  and  aa  they 
decide  on  thein  ultimately  and  without  appeal,  they,  of  course,  decide  far  themteiiea.  The 
const! tutioual  validity  of  the  law  or  laws  again  proscribing  executive  action,  and  to  be  ad- 
ministered by  that  branch  ultimately  and  without  appeal,  the  executive  must  decide  for 
themaelvcs  also  whether  under  the  Constitution  thej  are  valid  or  not.  So  also  as  to  laws 
governing  the  ptoeeedicgs  of  the  legislature,  that  body  must  judge  fur  italf  the  consti- 
tutionality of  the  law,  and  equally  without  appeal  or  control  from  its  co-OTdiaate  branches. 
And,  in  general,  that  branch  which  is  to  act  ultiinateiy  and  without  appeal  on  auy  law  is  the 
rightful  expositor  of  the  validity  of  the  law,  uncontrolled  by  the  opinions  of  the  other 
co-ordinate  authorities. 

So  that,  if  I  correctly  apprehend  Mr.  Jefferson's  meaning  in  thia  letter,  he 
goes  a  bar's  length  beyond  the  right  asserted  by  Mr.  Johnson  in  hia  answer  in 
thia  case : 

It  may  be  said  that  contradictory  decisions  may  arise  in  such  ease,  and  produce  incon- 
venience.    This  is  possible,  and  is  a  necessary  failing  in  all  human  prtyeedings. 

He  goes  on  to  show,  in  this  letter  to  Mr.  Torrance,  that  such  contradictory.  ■ 
decisions  had  arisen  and  no  special  harm  had  resulted;  but  I  do  not  deem.it 
material  to  occupy  your  time  with  reading  at  length.      In  the  seventh  volume 
of  Mr.  Jefferson's  Works,  page  135,  he  says,  in  a  letter  to  Judge  Roane  : 

My  construction  of  the  Constitution  is  very  different  from  that  you  quota. 

I  do  not  read  the  rest,  because  there  is  so  much  reading  necessary  to  be  done 
in  the  argument  of  the  case  that  I  am  really  fearful  of  wearying  your  patience, 
and  I  take  it  that  it  ia  not  necessary  for  me  to  do  ao,  because  the  mera  mention 
of  this  letter  will  call  it  np  to  the  recollection  of  aenatora,  and  you  will  remem- 
ber the  connection,  I  only  read  so  much  of  it  as  bears  upon  the  point  which  ■ 
I  am  endeavoring  to  illustrate  : 

My  construction  of  the  Consytntion  is  very  different  from  that  you  quote.    It  >■  that  eadtn 
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department  in  truly  indepeiident  of  the  others,  and  has  an  equal  right  to  decide  for  itself 
what  is  the  nieEiniDS  of  the  Coaatitution  in  the  coses  submitted  to  its  action;  and  especially 
nheije  it  is  to  act  altimately  Bud  without  appeal.  I  will  explain  myself  by  onamples  which, 
having  ocenrr«d  while  I  was  In  office,  aie  better  known  to  me,  and  the  principles  which 
goTemed  them. 

I  deem  it  unnecessary  to  read  further  from  this  letter.  The  point  la,  that  in 
this  letter  he  aaaerte  that  "  each  department  ii  truly  independent  of  the  others, 
and  has  an  equal  right  Co  decide  for  itself  what  is  the  meaning  of  the  Constitu- 
tion in  the  cases  submitted  to  its  action;  and  especially  where  it  is  to  act  ulti- 
mately  and  without  appea.1.''  If  that  doctrine  be  correct  the  President  of  the 
United  States  had  (he  right  to  decide  this  question  for  himself,  independent  of 
any  intention  or  design  to  have  a  case  made  and  prepared  for  the  adjudication 
of  the  judicial  tribunals  of  tlie  country.  But.  even  if  that  be  not  correct,  it 
certainly  giies  far  to  explain,  if  not  to  justify,  the  action  of  the  President  of  the 
United  States  in  the  removal  of  Mr.  Stanton. 

Although  it  is  not  precisely  in  connection  with  this  point,  yet,  as  it  may  have 
a  bearing  upon  the  question,  I  will  quote  a  sentence  from  General  Jackson's 
Maysville  road  bill  veto.  Of  course  that  can  be  found  anywhere  and  every- 
where in  your  records ;  but  for  the  sake  of  convenience  I  quote  it  from  the 
Statesman's  Manual,  volume  two,  page  726  : 

When  no  honest  obserTftDCB  of  constitational  compacts  cannot  bo  obtained  from  com- 
munities like  ours  it  need  not  be  anticipated  elsewhere;  and  tlie  cause  in  which  there  has 
been  so  much  martyrdom,  and  from  which  so  much  was  expected  by  the  friends  of  liberty, 
may  be  abandoned,  and  the  degmding  truth,  that  man  is  unnt  for  self-gOTernnient.  admitted. 
Ana  this  will  be  the  case  if  expeilievcy  be  made  a  rule  of  construction  in  interpreting  the 
CoBstitutiOD.  Power  in  no  government  could  desiie  a  better  shield  for  the  insidious  advances 
which  it  is  ever  ready  to  mt^e  upon  the  checks  that  are  designed  to  restrain  its  actlou. 

On  page  773,  in  Genera!  Jackson's  veto  of  the  bank  bill,  he  said  : 
If  the  opinion  of  the  Supremo   Court  covered  the  whole  ground  of  this  act,  it  ought  not 
to  control  the  co-ordinate  authorities  of  this  government. 

I  want  you,  now,  to  notice  these  assertions,  for  you  will  see  that  such  great 
men  as  Jefferson  and  Jackson  went  beyond  the  present  President  of  the  United 
States  in  their  assertions,  for  Ihey  denied  the  right  of  the  Supreme  Court  even 
to  adjudge  a  question : 

The  Congress,  tb?  Executive,  and  the  Court  must  each  for  itself  be  guided  by  its  oivn 
opinion  of  the  Constitution.  Each  publiu  officer  who  takes  an  oath  to  support  the  Constitu- 
tion swears  that  he  will  support  it  as  he  understands  it,  and  not  as  it  is  uudirstood  by  others. 

I  remember  very  well  that  there  was  a  great  deal  of  criticism  at  that  day 
about  this  principle  asserted  by  General  Jackson  in  his  veto  of  the  bank  bill , 
bat  it  is  enough  for  me  to  show  that  he  asserted  the  power 

It  is  as  much  the  duty  of  the  House  of  Bepresentatives,  of  the  Senate  and  of  the  Presi- 
dent to  decide  upon  the  constitutionality  of  any  bill  or  resolution  v.  hith  maj  b^  prpsent<.d  to 
them  for  passage  or  approval  as  it  is  of  the  supreme  judges  when  it  may  be  brought  before 
them'  for  judicial  decision.  The  opinion  of  the  judges  has  no  more  authority  over  Congress 
than-tiie  opinion  of  Congress  has  over  the  judges ;  and  on  that  point  the  President  is  inde- 
pendent or  both.  The  authority  of  the  Supreme  Court  must  not,  therefore,  be  permitted  to 
control  the  Congress 'or  the  Executive  when  acting  in  their  legislative  capacities,  hut  to  have 
only  such  inflnence  as  the  force  of  their  reasoning  may  deserve. 

That  was  prerogative !  We  have  heard  a  great  deal  of  talk  here  about 
-  prerogative.  That  was  prerogative  when  General  Jackson  asserted  that  he 
bad  the  right  to  construe  the  Constitution  of  the  United  States  for  himself,  and 
independent  of  the  judicial  tribunals  of  the  country.  If  General  Jackson  and 
Mr,  Jefferson  asserted  this  extraordinary  power  while  they  were  filling  the 
executive  office,  how  much  more  may  Andrew  Johnson,  the  present  President 
of  the  Udited  States,  say  :  "  Here  is  a  question  about  which  there  is  a  differ- 
ence of  opinion  between  the  Congress  of  the  United  States  and  myself;  here  is 
a  question  that  is  distracting  and  dividing  the  country  ;  I  desire  to  have  thifs 
question  settled ;  I  do  not  wish  to  settle  it  by  my  own  strong  hand ;  I  desire 
to  submit  it  to  the  judicial  tribunals  of  the  country;  and  in  order  to  do  that  I 
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will  exercise  a  power  which  haa  been  exercised  from  the  foundation  of  the  gov- 
ernmeut ;  I  will  remove  Mr.  Stanton  ;  I  will  place  tliia  question  in  a  condition 
in  which  it  can  be  settled  by  the  judicial  tribnuals  of  the  United  States;  I  will 
endeavor  to  do  this  ;  I  will  invoke  the  action  of  the  highest  judicial  tribunal  id 
the  country."  Of  conree  this  idea  was  involved  :  "  If  the  Supreme  Court  of 
the  United  States  decide  this  question  in  favor  of  the  view  which  Congress  has' 

f  resented  I  will  acquiesce  in  and  submit  to  the  decision  ;  if  the  Supreme  Court 
ecide  the  question  the  other  way  I  will  persevere  in  the  determination  to 
appoint  some  one  else  in  the  place  of  an  officer  in  my  cabinet  who  is  obnoxious 
to  me."  Now,  I  maintain,  seuators,  that  there  waa  nothing  wrong  in  this  ; 
nothing  illegal  in  it, 

Ob,  but  it  is  argued  on  the  other  side  that  after  the  President  of  the  United 
■  States  haa  vetoed  a  bill,  and  after  it  has  been  agaiu  passed  by  two-thirds  of 
both  houses  of  Congress,  it  is  then  placed  in  such  a  situation  that  he  has  no 
right  to  put  any  construction  upon  it  different  from  that  which  Congress  ha3 
placed  upon  it.  I  cannot  see  the  logic  of  the  difference  between  the  two  cases, 
A  law,  when  passud  by  Congress  and  approved  hy  the  President  of  the  United 
States  and  placed  upon  the  statute-book,  is  nothing  more  than  a  law.  If  the' 
President  of  the  United  States  exercises  his  veto  power  and  attempts  to  prevent 
the  passage  of  a  law,  or,  in  other  words,  refuses  that  assent  which  the  Consti- 
tution empowers  him  to  give  or  to  withhold,  and  the  Congress  of  the  United 
States  passes  it  over  the  veto  and  it  goes  upon  the  statute-book,  is  it  anything 
more  than  a  law  ?  Has  it  any  greater  or  more  binding  force  in  the  one  case 
than  it  has  in  the  other?  And  if  the  President  of  the  United  Slates  has  any 
power  of  judgment,  and  especially  of  judgment  in  cases  where  duties  are  con- 
fided to  him  by  the  Constitution  and  where  it  is  his  business  to  act,  may  he  not 
exert  in  the  one  case  just  as  much  as  in  the  other  1  I  cannot  for  the  life  of  me 
see  the  force  of  the  distinction  which  the  learned  and  honorable  managers  are 
attempting  to  take  in  this  case. 

Senators,  there  are  questions  peculiarly  belonging  to  the  executive  department 
which  the  President  of  the  United  States  ot  necessity  must  have  the  right  of 
determining  for  himself.  Specious  and  ingenious  as  the  argument  of  the  honora- 
ble manager  yesterday  was,  that  there  may  be  an  implication  in  favor  of  Con- 
gress as  to  the  eMrcise  of  its  powers  enumerated  in  the  Constitution,  and  that 
there  can  be  no  implication  in  favor  of  the  President  as  to  the  duties  that  are 
imposed  upon  him  by  the  same  instrument,  it  still  has  no  foundation  in  sound 
reason  or  in  any  authority  known  to  the  law.  The  very  term  "  executive 
power"'  is,  like  most  of  the  other  terms  employed  in  the  Constitution,  a'  technical 
phrase.  I  have  shown  yon  how  Mr.  Madison  understood  it  in  the  debate  of 
17S9.  I  have  shown  you  what  a  wide  latitude  of  interpretation  he  took  in 
giving  a  meaning  to  the  words  ''  executive  power,"  and  that  he  held  that  in 
virlue  of  those  very  words  the  President  was  responsible  lor  the  action  of  the 
cabinet  that  he  had  called  around  him 

If  you  can  get  from  the  Constitution  an  implication  in  any  case ;  if  you  can 
derive  from  the  words  "executive  power,"  or  from  the  words  "he  shall  take 
care  that  the  laws  be  faithfully  executed,"  or  from  his  oath,  or  from  any  other 
words  in  the  Constitution  relating  to  his  functions,  any  power  by  implication  in 
any  case,  the  doctrine  of  implication  arises  as  to  all  other  powers  that  may  be 
conferred  upon  him  ;  and  I  can  see  no  reason  why  you  may  not  imply  anything 
that  is  necessary  to  be  done  as  much  in  favor  of  the  President  as  you  may  imply 
it  in  favor  of  Congress.  When  von  take  the  Constitution  of  the  United  States 
and  look  to  the  enumerated  powers,  there  is  not  one  of  them  that  tells  how  any 
power  is  to  be  executed.  Congress  may  creale  a  navy  ;  Congress  may  declare 
war ;  Congress  may  levy  taxes.  It  does  not  say  how  you  are  to  create  a  navy ; 
it  does  not  say  whether  you  are  to  do  that  particular  act  by  taxation  or  not ;  it 
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does  not  preacribe  whether  your  vessels  are  to  be  iron-clad  vesselB  or  sail  vessels ; 
it  doea  not  prescribe  bow  much  tonnage  they  shall  have. 

All  these  and  a  thousand  other  tilings  are  left  to  the  discretion  of  Congress. 
Ton  derive  the  power  which  you  have  exercised  time  and  again,  from  the  founda- 
tion of  the  government,  in  regard  to  the  army  and  the  navy  and  every  other 
branch  oi  the  public  service,  aa  a  necessary  incident  under  the  general  provision 
of  the  Constitution  to  do  anything  that  may  he  necessary  and  proper  to  carry 
any  of  the  granted  powers  into  effect.  Now,  if  this  doctrine  of  implication  which 
is  absolutely  necessary  and  essential  to  the  legitimate  and  proper  exercise  of  the 
powers  conferred  on  Congress  by  the  Constitution  has  heen  acquiesced  in  and 
■  practiced  on  from  the  foundation  of  the  government  by  Congress,  why  may  it 
not  be  acquiesced  in  as  to  the  President  of  the  United  Status  7  There  is  no 
force,  as  I  maintain,  in  the  distinction  which  the  honor  ihle  manager  insists  upon 

Mr.  Johnson.  Mr.  Oliief  Justice,  I  move  that  *he  court  take  a  receis  of 
fifteen  minutes. 

The  motion  was  agreed  to ;  and  at  the  expiiation  of  the  recess  the  Chief 
Justice  resumed  the  chair  and  called  the  Senate  to  order 
•  Mr.  Nelson.  Mr.  Chief  Justice  and  Senators  I  have  heen  reminded  of  one 
thing  which  I  should  have  stated  to  you  before  and  before  I  proceed  furthei  I 
desire  to  call  your  attention  to  it.  I  have  not  had  oppoitunitj  t)  consult  the 
works  upon  the  subject,  but  I  presume  the  fact  is  well  knon  n  to  the  Senate  that 
Mr,  Clay  and  Mr.  Webster,  in  the  progress  of  the  debate  uj  on  General  Jack- 
son's conduct  in  reference  to  the  removal  of  Mr.  Duane  and  the  removal  of  the 
deposits,  conceded  the  power  of  the  President  to  remove  the  Secretary,  but  their 
opposition  to  his  course  was  founded  mainly  upon  ohjections  growing  out  of  the 
law  upon  the  subject  of  the  Treasury  Department.  This,  if  I  am  correctly 
informed — and  I  believe  I  am — is  an  additional  and  very  strong  opinion  in  favor 
of  the  proposition  for  whieh  I  have  contended  before  you. 

Upon  the  question  on  which  I  was  addressing  you,  I  have  not  only  the 
opinion  of  Mr.  Jefferson  and  General  Jackson,  but  1  have  the  high  authority 
of  Mr.  Madison  himself.  In  the  fourth  volume  of  Madison's  Works,  page  349, 
is  a  letter  which  was  wi'itl«n  by  him  in  1834.  Without  reading  the  whole 
letter,  I  will  only  read  so  much  of  it  as  I  think  is  pertinent  to  the  question 
before  you. 

Mr.  Johnson.  Who  is  the  letter  to?  To  Mr.  ColesJ         * 

Mr.  Nelson.  It  is  riot  stated,  sir;  it  is  hlatik.  It  is  dated  1834,  and  will  be 
found  on  page  349  of  the  fourth  volume  of  hie  works.  The  letter  is  not  very 
long,  and  is  as  follows : 

Dear  "Sir  :  Having  alludeJ  to  the  Supreme  Court  of  the  United  States  as  aconstitn- 
tioDSl  resort  in  deciding  questions  of  juriadietiou  between  the  United  Slates  and  tde  iudi- 
vidnal  Stal«a,  a  few  remaiks  ma;  be  proper,  showing  the  sense  and  degree  in  which  that 
character  is  more  pBrticularly  aaciibeu  tj>  tbat  department  of  the' government. 

As  the  legislative,  executive,  and  judidal  departmetits  of  the  United  States  are  co-ordinate, 
and  each  equally  bound  to  support  the  Constitutiea,  it  follows  that  each  must,  in  the  eierctse 
of  its  functions,  be  guided  by  the  tent  of  the  CoDBtiMtioDaccording  to  ita  own  interpretation 
of  it,  and,  consequently,  that  in  the  event  of  irreconcilable  iulnrpretations,  the  prevalence 
of  the  one  or  the  other  departnienl  must  depend  on  the  nature  of  tbo  case,  as  receivioa;  Its 
final  decision  from  the  one  or  the  other,  and  passing  from  that  deciflion  into  effect  without 
involving  the  fonctious  of  any  other, 

The  argument  upon,  the  other  side  is  that  the  President  of  the  United  States, 
under  the  Constitution,  is  a  mere  man  in  buckram ;  that  he  has  no  power  or 
authority  to  decide  anything ;  that  he  can  do  nothing  on  the  face  of  the  earth 
unless  it  is  -nominated  in  the  bond ;  that  he  must  be  the  passive  instrument 
of  Congress ;  and  that  he  must  be  subjected  to  the  government  and  control 
of  the  legislative  department  of  the  government.  The  argument  which  we  make 
is,  that  under  the  Constitution  there  are  living,  moving,  acting  powers  and  duties 
vested  in  and  imposed  upon  the  President  of  the  United  States,  and  that  he 
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must,  of  necessity,  have  the  right,  in  casea  appropriately  belonging  to  hta  depact- 
ment  of  the  government,  to  'exercise  somethiug  like  judicial  discretion  ;  that  he 
lanst  act  upon  his  own  authority  and  upon  hia  own  construction  of  the  Consti- 
tution ;  and  when  he  thus  acta  in  reference  to  the  removal  of  an  officer  or  any- 
thing elae,  I  maintain  that  it  is  different  from  the  action  of  a  private  individual. 
A  private  individual,  if  he  violates  the  laws  of  the  land,  is  amenable  for  their 
violation  under  the  principle  that  "  ignorance  of  the  law  excuseth  no  man  ;"  but 
the  President  of  the  United  States,  having  the  exeeative  power  vested  in  him  by 
the  Constitution,  haa  the  right  to  exercise  his  heat  judgment  in  the  situation  in 
which  he  ia  placed,  and  if  lie  exercises  that  judgment  houi^stly  and  faithfully, 
not  from  corrupt  motives,  then  his  action  cannot  be  reviewed  by  Congress  or 
by  any  other  tribunal  than  the  tribunal  of  the  people  io  the  presidential  election, 
should  he  be  a  candidate  before  them  again,  and  he  ia  protected  by  the  powers 
imposed  by  the  Constitution.     Mr.  Madison  pi-oceeda  : 

It  is  certaiuly  dae  from  tlio  functionaries  of  the  aeveral  departmaiits  to  pay  much  respect 
to  tbe  epiiiioDS  of  each  other  ;  aud,  us  far  as  oiliuiHl  indepenaenee  and  obligation  will  per- 
mit, to  couenit  the  means  of  adjasting  iliffereucea  and  avoiding  practical  embB.rra.9s me iiEa 
growing  out  of  them,  as  must  be  done  in  liiie  cases  between  the  difTereDt  co-ordinate  branches 
of  the  legislative  dfipartmenl. 

But  notwithstandimg  this  abstract  view  of  the  co-ordinate  and  independent  right  of  the 
three  departniButs  to  expound  the  Constitution 

Mark  hia  phraaeology  there.  One  of  the  makers  of  the  Constitution,  hoary 
with  age,  venerable  at  the  time  when  this  letter  was  written,  having  no  motive 
except  to  leave  to  posterity  the  mature  judgment  of  a  patriot  in  regard  to  the 
true  and  proper  construction  of  that  sacred  instrument  which  he  had  an  agency 
in  making,  Mr.  Madison  aays  : 

But  notivithstandiug^  this  abstract  view  of  the  co-ordinate  and  independent  right  of  the. 
three  departments  to  expound  the  ConstiCutioD,  the  judicial  department  most  fumitiarizeB 
itself  to  the  public  attention  as  the  expositor  bf  the  order  of  its  functions  in  relation  to  the 
other  departments,  and  attracts  most  the  public  contidonce  by  the  composition  of  the  tribnnal. 

It  is  the  Judicial  department  in  which  questions  of  constitutionality,  as  well  as  of  legality, 
generally  find  their  ultimate  discussion  and  operative  decision  ;  and  the  public  delereace  to 
and  confidence  in  the  judgment  of  the  body  are  peculiarly  inspired  by  the  qualities  Implied 
in  ita  members,  by  the  gravity  and  deliberation  of  their  proceedings,  and  by  the  advantage 
theiT  plurality  gives  them  over  the  unity  of  Iho  executive  department,  and  their  fewness  over 
the  mnltltudiuuus  composition  of  the  legislative  departoielit. 

Without  losing  sight,  therefore,  of  the  co-ordinate  relotions  of  the  three  departments  to 
each  other,  it  may  always  bo  expected  that  the  jndieial  bench,  when  happily  filled,  will,  for 
the  reasons  suggested,  most  engine  the  respect  and  reliance  of  the  public  as  the  surest  exposi- 
tor of  the  Conatilution,  as  well  in  questions  within  its  cognizance  concerning  the  boundaries 
between  the  several  departuienis  of  the  government,  as  in  those  between  the  Union  and  Ita 
meoibers. 

And  it  was,  as  I  said  before,  to  that  department  that  the  President  of  the  ' 
United  States  desired  that  an  appeal  should  be  made.  But  you  will  observe 
here  that  the  idea  is  distinctly  presented  by  this  venerable  and  patriotic  man 
that  the  co-ordinate  and  independent  departments  of  the  government  have  tbe 
right,  each  for  itself  and  each  within  its  appropriate  sphere  and  in  relation  to  its 
own  appropriate  duties,  to  construe  the  Coitatituticn.  If  this  view  be  correct  the 
President  of  the  United  Slates  had  tbe  right  to  construe  the  Constitution  for 
himself,  notwithstanding  the  passage  of  the  civil-tenure  bill,  and  he  had  the 
right  to  act  under  it  in  the  manner  in  which  he  did,  an^  you  cannot  make  a 
crime,  you  cannot  make  an  offence  out  of  such  an  action.  You  cannot  justify  it 
in  the  view  of  the  American  people;  you  cannot  justify  it  to  the  civilized  world; 
senators,  I  maintain  that  you  cannot  justify  it  to  your  own  consciences  to  place 
such  a  construction  as  that  upon  the  act  of  ^the  President,  and  to  deny  him  the 
powers  which  he  has  attempted  to  eserciae  in  this  case. 

Now,  let  me  call  your  attention  to  the  famous  protest  of  General  Jackson,  and 
you  will  see  that  the  same  doctrine  ia  carried  out  there; 

By  tbe  Constitution  the  "  executive  power  is  vestedin  the  President  of  the  United  States.'    ' 
Among  the  duties  imposed  upon  him,  and  which  he  ia  sworn  to  perform,  is  that  of  "taking 
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care  that  the  laws  be  faiitfulljeiecuted."  Being  thuamade  responsible  for  the  entire  action 
of  the  executive  department,  it  was  but  reasonable  that  tlje  power  of  appointing,  overaeaing, 
and  controtling  those  who  execute  t!io  laws — a  power  in  it9  nature  executive — siionld  rentaiu 
in  his  ItandHi  It  is,  therefore,  not  only  his  right,  but  the  Constitution  makes  it  his  duty,  to 
"  uoniinate,  and  b;  atd  with  the  advice  and  ruusent  of  the-Senate,  itppoint,''  all  "  officers  of 
the  United  States  whoie  appointmeuta  are  not  in  the  Constitution  otherwise  provided  for," 
with  the  proviso  chat  the  appointment  of  inferior  officers  maf  be  vested  in  tlie  President  alooe, 
in  the  courts  of  jastice.  or  in  (he  heads  of  departments. 

The  executive  power  vested  ia  the  Senate  is  neither  that  of  "nominating"  nor  "appoint- 
ing." 

You  wiil  ai-e  that  GRneral  Jackson,  with  characteristic  energy  and  courage, 
■   Bjiood  lip  faithfully  in  vindication  of  hia  executive  power  while  he  was  Presi- 
dent of  the  United  States  : 

The  executive  power  rested  in  the  Senale  ia  neither  tliat  of  "nominnti,ng"  nor  "appolitt- 
ing.''  It  is  merely  a  check  upoit  the  executive  power  of  appointment.  If  individuals  are 
proposed  for  appointment  by  the  President,  by  tliem'deemed  incompetent  or  unwonhy,  they 
may  withhold  tlieir  consent  and  the  appointment  cannot  be  made.  They  check  tlie  acUon 
of  the  executive,  bat  cannot  in  relation  to  these  very  subjects  act  themselves  nor  dirt^ct  him. 
Selections  are  still  made  by  the  President ;  and  the  negative  given  to  the  Seuate,  without 
diminishing  bis  respousibility,  furnishes  an  additional  guarantee  (o  the  countr;  that  the  sub- 
ordinate executive,  as  well  as  the  judicial  offices,  shall  be  tilled  with  worthy  and  competent 

The  whole  executive  power  hoing  vested  in  the  President,  who  is  responsible  for  its  exer- 
cise, it  is  a  necessary  consequence  uat  he  should  have  a  right  to  employ  agents  of  his  own 
choice  to  ^id  him  in  the  performance  of  his  duties,  and  lo  discharge  them  when  he  is  no 
longer  willing  to  be  responsible  for  their  acts. 

The  very  idea  tbat  one  of  the  seoators  I  now  address,  Senator  Sherman, 
must  have  had  in  his  mind  at  the  time  when  he  made  those  remarks  which  were 
quoted  by  Judge  Curtis  in  the  opening  upon  our  side  : 

In  strict  accovd&nce  with  tliia  principle  tbe  power  of  lemovat,  whicb,  like  that  of  appoiut- 
'ment,  is  an  original  executive  power,  is  left  unchecked  by  the  Constitution  in  relation  lo  all 
executive  officers  for  whose  conduct  the  President  is  rospousiblo,  white  it  is  taken  from  him 
in  relation  to  judicial  officers  for  whose  acts  he  is  not  responsible.  In  the  government  from 
which  many  of  the  fundamental  principles  of  our  system  (vre  derived  the  head  of  the  execu- 
tive department  originally  iiad  power  to  appoint  and  remove  at  will  all  officers,  executive 
and  judicial.  It  wa?  to  take  tde  judges  out  of  this  general  power  of  removal,  and  thus 
make  them  independent  of  tbe  executive,  that  the  tenure  of  their  offices  was  changed  to  good 
behavior.  Hor  is  it  conceivable  why  they  are  placed  in  oar  Constitution  upon  a  tenure  dif- 
ferent from  that  of  all  other  officers  appointed  by  the  executive,  unless  it;  be  for  tbe  same  . 
purpose. 

Now,  senators,  at  the  hazard  of  some  repetition,  allow  me  at  this  point 
to  sum  up  as  far  as  I  have  goise.  I  have  showa  you  that  in  the  debate  of  1789 
some  of  the  ablest  men  this  country  ever  produced,  and  some  of  the  veiy  men 
who  had  an  agency  in  framing  the  Constitution  itself,  conceded  the  power  of 
removal,  as  claimed  by  the  President.  I  have  shown  you  that  for  nearly  eighty 
years,  with  the  single  exception  of  the  struggle  which  took  place  in  GeneralJack- 
Bon's  time,  that  power  has  been  acquiesced  in.  I  have  shown  you  that  two  of 
the  most  eminent  writers  on  American  jurisprudence,  Kent  and  Story,  have 
treated  the  question  as  settled.  I  have  shown  you,  from  the  opinions  of  some  of 
the  ablest  Attorneys  General  who  have  ever  been  in  oifice  in  tuis  country,  that 
the  power  of  removal  existed  in  the  manner  in  which  it  was  exercised  by  the 
President.  I  have  shown  you  that,  from  this  opinion  and  practice  during  the 
long  period  of  time  to  which  1  have  adverted,  it  was  conceded  that  the  power  of 
removal  belonged  to  tlie  President  in  virtue  of  the  Constitution,  and  that  the  Seti- 
ate  had  no  constitutional  right  or  power  to  interfere  with  him.  Having  shown 
yon  all  this,  I  have  now  a  few  words  to  say  in  regard  to  the  President's  act  in 
removing  Mr.  Stanton  and  in  further  answer  to  the  first  article  against  him. 

As  you  have  observed,  the  first  proposition  which  I  have  endeavored  to  dem- 
onstrate is,  that  the  civil- tenure  bill  ia  uaconstitutional  and  void  ;  for  if  the  doc- 
trines be  correct  which  I  have  endeavored  to  maintain  before  yon,  and  if  this 
long  chain  of  authority  is  entitled  to  the  slightest  degree  of  respect,  it  follows 
iuevitably  that  Congress  had  no  power  to  pass  the  law ;  and  it  follows,  further- 
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more,  that  the  President  had  the  right  to  exercise  ajudgment  in  regard  to  retain- 
iug  or  removiDg  one  of  the  cooncillore  whom  the  Constitution  had  pkoed  aroand 
him  for  the  purpose  of  aiding  htm  in  the  adminiet ration  of  public  afTaire. 

But  the  orfier  view  in  which  I  wiah  to  argue  the  case — and  it  has  already 
been  indicated  in  various  statements  from  time  to  time  made  by  me  in  the  pro- 
greaa  of  my  remarks — is  this  :  suppose  that  the  proposition  I  have  endeavored 
to  maintain  before  you  is  erroneous  ;  suppose  that  Congress  are  right,  and  that 
the  President  is  wrong;  suppose  that  Congress  had  the  power  to  pass  the  civil- 
tenure  bill ;  suppose  that  he  had  no  right  to  act  contrary  to  that ;  then  the  quea-' 
tioB  comes  up  whether  or  not  he  is  guilty  upon  any  of  these  articles  of  impeach- 
ment. The  first  eight  articles  chaige  in  different  forms  an  intent  to  violate  the  ' 
Constitution  of  the  United  States,  or  to  violate  the  eivil-tenure  bi!l,  or  to  violate 
the  conspiracy  act  of  1861,  Every  one  of  those  articles  contains  a  charge  of  an 
unlawful  intention ;  they  do  not  charge  au  unlawful  act  simply,  with  the  excep- 
tion of  the  5lh  article,  which  saya  nothing  about  the  intent.  Now,  recurring  to 
what  I  have  already  said  on  this  subject,  I  desire  to  sustain  what  I  liave  said 
by  a  reference  to  some  of  the  decisions  or  some  of  the  opinions  in  the  law  books, 
and  I  ask  the  question  how  can  any  unlawful  intent  be  predicflited  of  his  act  ? 
According  to  Foster  and.Haie  and  other  writera  upon  criminal  law,  and  I  quote 
this  from  1  Bouvier's  Dictionary,  page  647,  who  cites  Poster  and  Hale  and 
others  for  the  definition  : 

"  Every  crime  must  have,  necefsarily,  two  constituent  parts,  Dnmely,  an  act  forbidden  by 
law  and  Hn  iutentiun." 

And  that  is  as  applicable,  I  take  it,  to  a  high  misdemeanor  as  it  is  to  a  high 

Tb«  act  is  innocent  or  guiltj,  just  as  there  was  or  was  not  an  intention  to  eommit  a  crime  ; 
for  eiample,  a  mau  emljarka  on  board  a  ship  at  New  Yorlt  for  the  purpose  of  going  to  New 
Orleans ;  if  he  went  with  an  intention  to  perform  a,  lawfui  act  he  is  perfectly  innocent :  but 
If  his  intention  wa^  to  ievytwar.  against  the  United  States,  he  is  guilty  of  an  overt  act  of 

Mr.  Bishop,  in  his  work  on  criminal  law,  section  252,  says  ; 

Intent  is  not  always  inferable  from  the  act  done. 

I  maintain  that,  tlieie  being  no  unlawful  or  improper  intention,  there  can  be  no 
crime  or  misdemeanor,  and  although  I  did  not  read  this  yesterday,  I  substan- 
tially cited  it  J  hut  having  it  here.  I  ask  your  indulgence  to  repeat  it  again  in 
the  language  of  the  Ijook  itself.  I  refer  to  Wharton's  Criminal  Law,  page  733, 
and  Boacoe's  Criminal  Evidence,  page  804.  to  sustain  this  proposition  : 

An  indictment  against  aa  offiner  of  justice  for  mishehavior  in  office  must  charge  tiiat  the 
act  was  done  with  corrupt,  partial,  malicious,  or  improper  motives,  and  above  all,  with  a. 
knowledge  that  it  was  wrong. 

In  "Wharton,  page  269,  and  2  Russell,  732,  this  principle  is  stated  : 

As  to  seta  of  an  ofGcial  nature,  everything  is  presumed  to  be  righlfally  done  until  the  con- 
trary appears. 

Again,  Mr.  Bi'shop,  in  his  Criminal  Law  section  80  siys  ■ 

A  case  of  overwhelming  uecei"itj  (as  to  mtenl)  or  loneat  mislake  ot  fact  nil  be  excepted 
out  of  a  general  statute. 

Now,  senators,  if  these  aie  the  rules  tbnt  pievtil  m  couita  of  law — and  they 
are  rules  founded  in  wisdom  in  common  sense  m  justtct. — if  these  rules  (btam 
'in  criminal  trials  everyday  in  courts  of  law  what  is  there  to  prevent  them  troui 
being  enforced  in  this  court  and  what  is  there  to  prevent  them  from  shieldmg 
this  respondent  from  the  imputation  which  is  made  upon  him  ?  How  can  it  be 
said  that  he  had  any  wrongful  or  unlawful  intent  when  the  Constitution  gave 
him  the  power  to  judge  for  himself  in  reference  to  the  particular  act  ?  How  can 
it  be  said  that  lie  had  any  wrongful  or  unlawful  intent  when  the  practice  of  the 
government  for  the  long  period  of  time  to  which  I  have  adverted  was  sufficient 
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to  justify  him  in  exercising  the  powet  whicb  bo  attempted  to  exercise  ?  How 
can  it  be  said  that  there  waa  any  wrongful  or  unlawful  intent  when  he  had  all 
these  opinions  of  the  Attorneys  General  to  guide  and  lead  and  direel  him  t 
How  can  it  be  said  that  there  was  any  unlawful  intent  when  he  had  the  very 
opinions  of  the  senators  and  representatives  at  the  lime  when  the  law  was  passed 
as  a  guide  to  lead  and  direct  bim  in  the  performance  of  his  duty  ?  It  does 
seem  to  me  that  it  beggars  all  belief  to  say  that  the  President  intended  anything 
wrong.  It  outrages  our  ideas  of  common  justice  and  of  common  sense  to  say 
that  there  was  any  purpose  or  intent  upon  his  part  either  to  violate  the  Cousti- 
tution  or  to  violate  the  civil-tenure  bill.  If  Mr.  Speed  is  correct,  and  if  the 
other  writers  are  correct,  and  the  President  believed  that  the  law  was  unconsti- 
tntioBal,  then,  until  the  question  at  least  was  adjudicated  by  the  highest  court 
in  the  United  States,  the  President  had  the  right  to  exorcise  his  judgment,  and 
you  cannot  hold  that  he  was  guilty  of  any  criminal  intention. 

Was  ever  such  a  case  presented?  How  bald,  how  naked  do  these  charges 
appear  when  you  look  at  the  proof  I  I  will  not  take  up  time,  senatore,  to  turn  to 
the  evidence  of  witnesses  which  you  alt  have  fresh  in  your  recollection.  Was 
there  ever  such  a  scene  in  the  history  of  the  world  among  men  claiming  to  have 
intelligence,  among  persons  in  the  exercise  of  ordinary  reason  and  judgment,  as 
the  scene  that  occurred  in  reference  to  Mr,  Stanton's  removal  and  the  attempt 
to  bring  tiie  question  before  the  courts  of  justice.  There  is  old  G-eneral  Thomas, 
whom  they  stigmatize  a  good  deal  on  the  other  side ;  but  I  take  him  to  be  a 
plain,  simple-hearted,  honest  old  gentleman,  who  has  been  40  years  in  the  military 
service  of  the  country.  If  there  were  any  suspicions  about  him,  such  as  the  gen- 
tleman [Mr.  Manager  Boutwell]  alluded  to  yesterday,  as  to  whether  he  was  in 
favor  of  the  rebellion  or  against  it,  it  is  a  very  extraordinary  thing  that  Mr. 
Stanton  should  send  him  down  to  the  southern  States,  and  that  he  should  oi^an- 
ize  some  seventy  or  eighty  thousand  negroes  there  to  fight  the  battles  of  the 
Union,  He  is  a  plain,  simple-hearted,  honest  old  man,, whose  very  countenance 
is  a  recommendation  to  him  before  any  body  under  the  heavens  hears  him  speak- 
Perhaps  his  vanity  was  a  little  tickled  by  the  idea  of  being  appointed  Secretary 
of  War.  No  doubt  the  old  man  felt  very  comfortable  at  that  elevation  for  a  little 
while.  But  who  that  heard  his  testimony  in  this  court  can  doubt  for  a  moment  his 
intention  to  speak  the  truth  in  regard  to  everything  be  said  t  He  goes  to  the  War 
Department,  and  you  have  that  wonderful  scene  at  the  time  when  he  attempts 
to  take  possession  of  the  office  of  Secretary  of  War.  This  he  was  going  to  do 
with  force  and  violence  !  Was  there  ever  such  a  thing  since  the  world  began, 
BUch  an  act  of  force  as  you  had  there  between  Mr.  Thomas  and  Mr.  Stanton 
when  this  proceeding  was  going  on?  They  met  together  like  twin  brothers. 
They  almost  embraced  each  other.  I  believe  he  said  Mr.  Stanton  did  hug  him, 
or  something  like  that.  [Laugbter]  He  came  very  near  it,  if  he  did  not 
Bctually  do  it;  and  in  the  fnliness  of  his  heart  Mr.  Stanton  became  exceedingly 
kind  and  liberal  upon  the  occasion,  and  he  called  for  liquor,  and  had  it  brought 
out,  and  there  was  that  great  dram,  containing  about  one  spoonful,  fairly,  hon- 
estly, equally  divided  between  these  two  aspiring  Secretaries,  and  done  in  a 
Spirit  of'^fraternity  and  of  love  such  as  I  suppose  never  was  witnessed  in  a  forci- 
ble contest  on  the  face  of  the  earth  before.  [Laughter.] 

An  attempt  was  made  to  have  this  question  settled.  Stanton  puts  his  arm 
aronnd  him  and  says,  "This  is  neutral  ground,  Thomas,  between  you  and  me; 
there  is  no  war  here  when  we  have  this  liquor  on  hand  ;"  and  not  only  divided 
that  spoonful,  but  he  felt  so  good  after  he  took  that  that  be  sent  out  and  got  a 
bottle  full  more,  [Laughter.]  I  suspect.  Senators — I  do  not  know  how  the  fact 
is — but  I  suspect  that  old  friend  Thomas  not  only  felt  a  little  elevated  by  the 
idea  of  being  Secretary  of  War  ad  interim,  after  having  served  his  country  ia  a 
somewhat  inferior  capacity  for  a  good  while,  but  I  imagine  the  old  man  took  bo 
mach  of  that  good  liq^uor  on  that  occasion  that  he  felt  his  spirits  very  much  ele- 
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rated,  aiid  waa  dispoBed  to  talk  to  Mr.  Karseuer  and  all  these  otber  mea  ia  the 
mamier  in  which  he  did  talk. 

And  yet  they  tell  you  this  was  force  !  Oh,  yes,  force  ;  attempting  forcibly 
to  eject  Mr.  Stanlfln  from  the  office  of  Secretary  of  War — by  drinking  a  epoon- 
ful  of  liqnor  and  helping  to  divide  a  bottle  with  him  !  Was  there  ever  eueh  an 
idea  of  force  before  t  This  is  the  "  lame  and  impoteut  eoncluaion"  of  the  pro- 
ceeding which  we  have  upon  the  other  aide. 

Well,  they  conclude  that  they  will  depart  from  that  neutral  g;round.  After 
they  got  out  of  the  building  Mr.  Stanton  goes  along  and  he  wakes  up  Mr.  Meigs 
in  the  dark  hours  of  the  night — he  or  aome  of  his  friends.  It  is  -idem  sonans  ; 
it  ia  the  same  thing,  I  reckon.  Whatever  he  did  by  others  he  did  by  himself. 
His  friends  go  and  arouse  Mr.  Meigs  in  the  dark  hours  of  the  night,  as  if  some 
felony  were  about  to  be  committed.  They  go  there  as  if  they  were  attempting 
to  raise  the  hue  and  cry.  They  wake  him  from  the  slumbers  of  the  night  and 
require  him  to  go  to  his  office  to  make  out  a  warrant  against  old  man  Thomaa 
for  trying  to  violate  the  civil-tenure  bill.  He  rises  and  goes  to  his  office  with 
hot  haste,  something  like  the  haste  in  which  this  impeachment  proceeding  waa 
gotten  np.  He  goes  to  his  office.  He  iaaues  his  warrant  with  all  proper  gravity 
and  decorum,  and  it  is  placed  in  the  hands  of  an  officer,  and  poor  old  Thomas, 
with  about  a  pint  or  a  quart  of  iiquor  in  him,  [laughter,]  is  arrested  and  taken 
before  a  judge  to  he  tried  for  this  great  offence  of  violating  the  civil-tenure  hill  1 
He  is  placed  in  the  custody  of  an  officer  as  if  he  had  committed  some  horrible 
outrage,  aome  terrible  offence.  The  officer  follows  him  over  to  the  President's. 
He  sticks  to  him  like  a  leech,  closer,  a  good  deal,  than  a  brother.  [Laughter.] 
He  follows  him  over  there,  and  will  not  allow  poor  old  Thomaa  to  get  out  of 
his  sight  at  all,  "Oh,  you  have  committed  a  terrible  offence  ;  you  have  vio- 
lated the  civil-tenure  hill;  you  are  liable  to  fine  and  liable  to  imprisonment, 
and  I  cannot  permit  you,  sir,  to  escape  out  of  my  clutches."  But  at  last  the 
old  man  gets  a  lawyer, and  comes  along  before  the  judge.  The  lawyers  get 
to  discussing  the  question  before  the  judge,  and  strange  to  say  this  terrible 
offence  which  it  took  a  midnight  warrant  to  reach,  this  terrible  offence  whicli 
it  required  a  marshal  or  aome  other  officer  with  his  tipstaff  to  take  care  should 
not  be  committed  with  impuuity,  and  to  hold  on  to  the  person  of  Thomaa  so 
that  he  could  not  escape — when  these  lawyers  came  to  argue  it  before  the  judge, 
and  they  began  to  find  out  there  was  some  idea  of  taking  the  thing  up  .to  the 
Supreme  Court,  the  tune  waa  changed.  "A  change  came  o'er  the  spirit  of  their 
dream,"  and  this  offence,  which  was  so  terrible  a  few  hours  before,  sinks  into 
insignificance,  and  the  old  man  Thomas  is  discharged,  as  the  judge  discharged 
the  turkey  at  the  table  that  had  been  there  for  a  week,  upon  his  own  recogni- 
zance. [Laughter.]  No  case  is  to  be  permitted  to  he  made  out  for  the  settle- 
ment and  adJTidication  of  the  Supreme  Court  of  the  United  States, 

Mr.  Secretary  Stauton's  great  warrant  reminds  me  of  an  anecdote,  senators. 
I  am  a  very  poor  hand  at  telling  one,  but  I  believe  I  will  try  it.  I  do  not  know 
whether  I  shall  succeed  in  telling  it  or  not.  It  is  one  I  uaed  to  hear  a  gentle- 
man in  our  State  of  Tennessee  tell  about  two  Irishmen.  They  came  over  to 
this  country  and  were  very  ignorant  of  our  habits  and  manners  and  customs, 
and  particularly  in  reference  to  the  "varmints"  that  belonged  to  the  United 
States,  They  were  walking  along  one  day,  aqd  tbey  aaw  a  little  ground  squirrel 
run  up  on  a  stump  and  then  go  down  into  the  hollow  of  the  stump.  One  of  the 
Irishmen  concluded  he  would  catch  him  and  see  what  kind  of  a  "  baste"  it  w^. 
So  he  put  bis  hnnd  down  in  the  hollow,  and  the  other  one  said  to  him,  "  Have 

f'ou  got  him,  Palt"  "No,"  he  replied,  "by  the  powers,  he  has  got  me!" 
Laughter.]  And  that  was  just  exactly  the  way,  senators,  with  Mr.  Stanton 
and  thjs  great  warrant.  Instead  of  getting  Mr.  Thomas,  they  found  he  was 
likely  to  get  them,  and  therefore  he  was  discharged  upon  his  own  recognizance, 
,  and  we  hear  nothing  more  of  his  great  offence.     Who  ever  beard  of  such  a  pro- 
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ceeding  as  this  intended  to  be  converted  into  a  grave  and  terrible  and  awfal 
charge  against  ttie  PresideDt  of  the  United  States,  "  or  any  other  man  t" 
[Laughter,] 

Before  I  paBB,  senators,  from  tliia  view  of  the  case,  allow  me  to  read  an 
authority  here,  without  comment,  in  support  of  a  proposition  which  I  assumed 
before  you  awhile  ago  as  to  the  force  and  effect  of  the  long- continued  usage  and 
practice  of  the  government  and  the  universal  interpretation  of  the  Constitution. 
I  should  have  read  it  before.  Chancellor  Kent,  in  the  first  volume  of  bis  Coba- 
meDtai'ies,  page  528,  says  ; 

A  solemu  decision  upon  a  point  of  law  arisine  in  any  given  ease  becomes  an  ftutliority  in 
a  like  CHse,  because  it  is  the  uighest  evidence  which  we  can  have  of  the  law  applicable  to 
the  BQbject,  and  the  judg:es  are  bound  to  follow  that  decision  so  long  as  it  stands  imreversed, 
unless  it  can  he  shown  that  Ihe  law  was  mis  understood  or  misapplied  in  that  particular  case. 
If  a,  decision  has  been  made  upon  solemn  argument  and  mature  deliberation,  the  presomp- 
^on  is  in  favor  of  its  cortectn  ess,  and  the  com  muni  tj  have  a  right  to  regard  it  as  aJMst  declar- 
ation or  exposition  of  the  law,  and  to  regulate  their  actions  and  contracts  hj  it.  Jt  would, 
therefore,  be  extremely  inconvenient  to  the  public  if  precedents  were  not  duly  regarded  and 
implicitly  followed.  It  is  by  the  notoriety  and  stability  of  such  rules  that  professioDal  men 
can  give  snfe  advice  to  those  who  oodsiiIi  them,  and  people  in  generdl  can  venture  with  con- 
fidence to  buy  and  trust  and  to  deal  with  each  other.  It  judidal  decisions  were  to  lie  lightly 
dUrwarded,  we  should  disturb  aod  unsettle  the  great  landmarks  of  property.  When  a  rule 
bas  been  once  deliberately  adopted  and  declared,  it  ought  not  to  he  disturbed  unless  by  a 
court  of  appeal  or  review,  and  never  by  the  same  court  eneept  for  very  coijent  reasons  and 
upon  a  clear  manifestation  of  error,  and  if  the  practice  were  otherwise  it  would  be  leaving 
un  in  a  state  of  perplexing  uncertainty  as  to  the  law. 

And  the  very  same  thing  can  be  said  about  the  construction  of  the  Constitu- 
tion and  the  acts  of  the  Executive  for  a  long  time. 

The  [angoage  of  Sir  William  Jones  is  exceedingly  forcible  on  this  point.  "No  man,"  says 
he,  "who  is  not  a  lawyer  would  ever  know-how  to  act,  and  no  man  who  is  a  lawyer  would, 
in  many  instances,  know  what  to  advise  unless  courts  were  bound  by  authority  as  firmly  as 
the  pagan  deities  were  supposed  to  be  bound  by  the  decrees  of  fate." 
.  I  shall  not  repeat,  senators,  what  I  efteem  to  be  the  noanswerablo  argument 
of  Judge  Curtis,  that  the  removal  of  Mr.  Stanton  is  not  a  case  embraced,  or 
intended  to  be  embraced,  in  the  ton ure-nf-eivil- office  bill  according  to  the  terms 
of  the  bill  itself.  It  is  enough  for  me  to  refer  you  to  that  argument  without 
repeating  it. 

And  so,  having  on  this  branch  of  the  case  considered  the  three  propositions 
with  which  I  set  out,  having  endeavored  to  demonstrate  upon  the  first  article,  . 
first,  that  the  civil-tenure  act  is  unconstitutional ;  second,  that  the  action  of  the 
President  was  not  a  violation  of  the  teims  of  the  civil-tenure  bill  itself,  because, 
from  what  occurred  at  the  time  that  bill  was  passed  it  is  manifest  that  it  was  not 
intended  to  embrace  the  Secretaries,  as  Judge  Curtis  showed  in  his  extracts 
from  the  remarks  that  were  made  at  the  time  when  the  bill  was  passed ;  and 
having,  shown,  third,  that  if  both  these  propositions  be  incorrect,  still  there  was 
no  intent,  so  as  to  maintain  the  accusation  that  is  made  upon  the  first  article.  I 
pass  to  the  second  article,  aud  will  endeavor  to  make  my  argument  as  brief  as 
possible  upon  it.- 

The  second  article  eliargee,  in  substance,  that  the  President  was  guilty  of  a 

high  misdemeanor  in  office  by  delivering  the  letter  of  authority  to  General 

Thomas  while  the  Senate  was  in  session,  without  its  advice  and  consent,  when 

there  was  no  vacancy,  and  contrary  to  the  tenure- of- civil-ofiice  act.     In  our 

/  answer  we  show  that  a  vacancy  existed  when  the  letter  of  authority  was  deliv- 

!  ered ;  that  the  appointment  ad  interim  was  justified  by  long  usage,  though  the 

) Senate  was  in  session;  that  the  tennre-of- civil- office  act  was  not  violated,  even 

.■if  it  is  a  constitutional  law,  because  the  notification  to  the  Senate  of  the  removal 

j  and  the  appointment  of  Mr.  Ewing,  shows  that  there  was  no  criminal  intent,  no 

;  design  to  prevent  the  Senate  from  the  exercise  of  its  concurrent  power  in  the 

,'  appointment  of  a  successor  to  the  man  who  was  attempted  to  be  removed  by  the 

f  President. 
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The  tbird  article  sets  ont  the  letter  to  Thnmas,  charges  that  he  was  appoiDted 
during  the  Bession  when  there  was  no  yaeancy,  and  that  this  was  a  high  misde- 
meanor in  office.  In  our  answer  we  rely  on  the  answer  to  the  first  article ;  deny  ( 
that  Thomas  was  "  appointed  "  in  the  sense  of  the  term  used  there,  and  insist ) 
that  he  was  only  temporarily  designated  ;  that  there  was  no  intent  to  violate  the\ 
Constitution,  or  make  a  permanent  appointment ;  and  .we  deoy  that  there  was 
no  vacancy.  Mr.  Story  says,  in  the  third  volume  of  his  Commentaries,  section 
1553,  tliat  the  Senate  are  said  to  have  protested  against  the  creation  and  appoint- 
ment of  ministers  to  Ghent,  made  during  recess ;  that  on  the  20th  of  April,  1822, 
they  held  that  tlie  President  could  not  create  the  office  of  minister  and  make 
appointments  during  the  recess,  and  that 

By  vacEmciea  they  underakiod  lo  be 
promotion,  aai  remoral.  The  word  " 
for  by  law. 

If  the  Senate  are  in  session  when  an  office  is  created  and  no  nomination  is  9 
made,  the  President  cannot  fill  the  vacancy  (for  there  ia  none)  during  the  recess ;  « 
and  upon  that  question  there  is,  as  already  shown,  some  difference  of  opinion. 

The  fourth  article  charges  the  President  with  conspiring  with  Thomas  and 
other  persona  unknown,  with  an  intent,  by  intimidation  and  tlireats,  unlawfully 
to  hinder  and  prevent  Stanton  from  holding  the  office,  contrary  to  the  act  of 
July  31,  1861,  and  the  Constitution,  and  charges  that  in  this  he  was  guilty  of 
a  "high  crime  in  office."  It  is  not  necessary  for  me  to  do  more  than  to  refer  to 
the  answers  in  conjiection  with  these  charges,  and  make  an  occasional  passing 
remark  upon  some  of  them.  The  answer  contains  a  general  and  specific  denial; 
protests  that  Mr.  Stanton  was  not  Secretary;  that  the  act  was  done  to  try  Mr. 
Stanton's  riglit;  that  there  was  no  intimidation  or  threats,  either  to  prevent 
Stanton  or  to  induce  Thomas,  by  such  means,  to  obtain  the  office;  that  Mr. 
Thomas  proceeded  in  a  peaceful  manner;  that  Stanton  still  retains  undisturbed 
pcasession;  and  that  the  fourth  article  charges  no  agreement  with  Thomaa  to 
tLse  threats,  and  does  not  state  the  threats. 

Upon  this  article  I  have  to  say:  1.  "Conspiracy  at  common  law  is  an  agree- 
ment between  two  or  more  persons  to  do  an  unlawful  act,  or  an  act  which  may 
become  in  the  combination  injurious  to  others."  (1  Bouvier,  281.)  "The 
indictment  must  show  that  it  was  intended  to  effect  an  unlawful  purpose,  or  a 
lawful  purpose  by  unlawful  means."  (Wharton,  669;  Roscoe,  406.)  In  3  Bur- 
rowe  page  1321,  it  was  held  that  conspiracies  may  endanger  public  liealth,  vio- 
late pnblic  morals,  insult  public  justice,  destroy  the  public  peace,  or  affect  public 
trade  or  bnsinesa.  It  is  not  necessary  that  any  act  should  be  done  or  that  any 
one  should  be  defrauded  or  injured.     (1  Bouvier.  281,  283.) 

2.  The  act  entitled  "Au  act  to  define  and  punish  certain  conspiracies," 
approved  July  31,  1861,  was  passed  soon  after  the  rebellion  commenced.     It 

Erovides — I  am  not  reading  the  act ;  for  the  sentences  of  these  acts  are  very 
mg,  as  are  the  sentences  of  most  of  the  acts  of  Congress  that  I  have  read ;  I 
only  read  in  connection  the  phraseology  tliat  pertains,  as  I  think,  fo  the  par- 
ticular matter  charged — it  provides  that — 

If  two  or  more  persons,  within  any  State  or  Territory  of  the  United  Slates,  shall  conspire 
together  •  •  •  •  j,j,  fo^eg^  |^  prevent,  hinder,  or  delay  tbe  e'lecution  of 
any  law  of  tbe  United  States,  •  •  .  •  g^^  and  every  person  bo  offandinK 
shall  be  gtijlty  of  a  bigh  crime,  &e. 

On  this  statute  and  the  fourth  article — for  I  wish  to  run  over  them  as  rapidly 
as  I  can — I  remark: 

1.  That  it  is  doubtful  whether  the  word  "  Territory,"  as  was  argued  by 
Judge  Curtis,  embraces  the  District  of  Columbia,  acquired  after  the  Constitu- 
tion, according  to  Scott  v».  Sandford,  19  Howard,  615 ;  2  Story  on  the  Consti- 
tution, 19G  i  tbe  United  States  »*.  Gratiot,  U  Peters,  537. 
a.  The  Constitution,  article  one,  section  eight,  clause  seventeen,  confers  the 
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power  to  acquire  a  diatrict  not  esceediog  ten  miles  Bqiiare,  and  does  not  nse  the 
word  "Territory,"  bo  far  bb  I  know,  in  reference  to  the  District  of  Cohimbia,  or 
.the  diatrict  that  was  to  be  acquired  under  tbat  proviBton  of  the  Constitution. 

3.  The  article  does  not  charge  that  the  act  was  done  "  by  force,"  but  uses 
the  words  "  intimidation  and  threats,"  without  setting  out  the  threats.  Although 
we  do  not  insist  here  upon  the  technicality  that  is  required  in  a  declaration  or 
an  indictment,  yet  upon  any  principle  of  correct  pleading  there  ought  to  be 
enongh  alleged  at  least  to  show  what  is  the  offence  that  the  party  is  charged 
with,  and  to  bring  the  offence  within  the  terms  of  the  statute,  which,  as  I  say, 
Ib  not  done.  * 

4.  It  charges  that  the  object  was  to  prevent  Stanton  from  holding  the  office 
of  Secretary  of  War,  bnl  does  not  allege  how  thia  was  done  to  prevent,  hinder, 
or  delay  the  execution  of  any  Hw  of  t  e  [  n  td  States  It  does  not  set  out  or 
refer  to  the  tenure-of-civil-office  act 

5.  I  maintain,  without  dw  11  g  upon  the  arg  ment  that  the  e  no  proof  of 
conspiracy  so  as  to  let  in  Thoma')  s  ieelarat  one  tccord  ug  to  the  p  c  pie  stated 
in  Boacoe,  414,  417. 

6.  There  is  no  proof  of    nt  n   lat  on  and  threats  to  Stanton 

7.  There  is  no  pretence  of  a  h  gh  c  me  n  ofiice  as  barged  u  this  fourth 
article. 

8.  Sergeant  Talfourd  sa  s  a  consf  aey  mo  e  d  fh  It  to  be  ascertained 
precisely  than  any  other  oflence  fo       1  ch  «     nd  c  ment  1    s — 

Anindictnient  agsinat  an  offi      of  jus      — 

And  this  is  a  mere  repet  t  on  w  th  bI  gl  tly  d  fferent  phraseolog  of  a  prin- 
ciple I  relied  on  a  while  ago — 

An  indictoieut  aghast  sn  office  o  j  e  e  f  m  sbeha  o  n  offi  e  mu  li  ge  that  the 
.  act  waa'done  with  corrupt,  pailial,  mallcionti,  or  iuiproper  motives,  a,ad,  above  ail,  wifh  a 
kuowledge  that  it  was  wroDg.     (Whartou,  7^;  Rosuoe,  804.  ) 

The  fifth  article  charges  an  unlawful  conspiracy  with  Thomas  and  others 
unknown,  to  hinder  and  prevent  the  execution  of  the  tenure-of-civil-office  act, 
and  attempting  to  prevent  Stanton  from  holding  the  office  of  Secretary  of  War. 
In  our  answer  we  deny  the  charge  in  its  own  terms  ;  refer  to  the  answer  to  the 
fourth  article ;  deny  that  Stanton  was  Secretary ;  and  except  to  the  sufficiency 
of  the  fifth  article  as  not  showing  by  what  meaus  or  what  agreement  the  alleged 
conspiracy  was  formed  or  carried  out. 

In  regard  to  the  fifth  article  I  maintain ; 

1.  Ae  to  indictments  for  conspiracy,  one  person  cannot  be  convicted.  It  must 
be  by  two,  unless  charged  "  with  persons  nnknown ;"  and  for  that  I  refer  to 
Wharton,  693,  though  that  proposition  is  doubted  by  Eoscoe  in  his  Criminal 
Evidence,  418.  He  says  that  the  record  of  acquittal  of  one  is  evidence  for 
another. 

2.  'The  tenure-of-civil-office  act  of  March  2. 18G7,  contains  no  provision  as  to    ' 
"  conspiracy." 

3.  The  fifth  section  makes  it  a  high  misdemeanor  to  accept  or  hold  any  em- 
ployment coati'ary  to  its  provisions,  &c.  And  the  sixth  section  makes  every 
removal,  appointment,  or  employment  contrary  to  theprovisionB  of  the  act  a  high 
misdemeanor. 

4.  No  fdrce  is  charged  in  this  article  under  the  act  of  1861. 

a.  We  say  that  no  conspiracy  is  proved.  There  is  no  agreement  between 
the  President  and  General  Thomas  to  do  any  unlawful  act  whatever.  The 
President,  in  virtue  of  his  power  as  President,  appoints  Mr.  Thomas,  or  attempts 
to  appoint  himi  to  the  office  of  Secretary  of  War  ad  interim.  He  does  not 
direct  that  any  force  shall  be  u&ed.  He  does  not  direct  that  any  unlawful  act 
shall  be  done.  AH  that  lie  does  is  simply  to  make  the  appointment,  and  he  does 
it  with  a  view,  as  you  may  infer  from  all  the  testimony  in  tiie  case,  of  having 
the  qaeation  jadicially  settled. 
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Something  was  said  by  one  of  the  managers  about  General  Sherman's  testi- 
mony in  thia  connection.  General  Sherman,  in  his  testimony,  epoke  of  the 
thought  of  force  having  crosaed  hia  own  mind  when  he  was  reflecting  aboat  what 
it  might  be  necessary  for  him  to  do ;  but  when  he  was  examined  the  eecond 
time,  he  diatinctly  and  explicitly  acquitted  the  Preaident  of  the  United  States 
of  ever  having  intimated  to  him  any  deaign  or  purpose  whatever  to  employ  force 
in  the  ejection  of  Mr.  Stanton  from  the  office  of  Secretary  of  War. 

6.  We  say  on  this  fifth  article  that  if  the  tenure- of- office  act  is  unconstitutional 
no  misdemeanor  can  arise  out  of  it. 

7.  A  mere  conspiracy  to  prevent  the  execution  of  the  act  of  1861  is  not  indict- 
able.    It  must  be  a  forcible  conspiracy,  or  a  conspiracy  to  act  by  force. 

The  sixth  article,  which  I  shall  consider  briefly,  charges  that  the  Preaident 
did  uidawfully  conspire  with  Lorenzo  Thomas  by  force  to  seize,  take,  and  pos- 
sess the  property  of  the  United  States  in  the  Department  of  War,  then  in  the 
custody  of  Stanton,  contrai-y  to  the  act  of  July  31,  1861,  and  with  intent  then 
and  there  to  violate  "an  act  regulating  the  tenure  of  certain  civil  offices,"  and 
that  he  was  thereby  guilty  of  a  "  high  crime  in  office."  The  denial  to  this  arti- 
cle is  brief  and  general.  It  denies  that  Stanton  waa  Secretary ;  deniea  the  con- 
apiracy  and  unlawful  intent;  and  refers  to  the  former  answers.  The  firat  sec- 
tion of  the  conapiraey  act  of  1861  declares  that — 

If  two  or  more  persona  within  any  State  or  Territory  of  the  United  States,  ahall  conspire 
together  »  >  !■  •  i,j,  for^e  to  seize,  take,  or  pos- 

sess any  property  of  the  United  States  against  the  will  or  contrary  (u  the  authority  of  the 
United  Slates,  i.  »  «  «  ^^^,.[1  gmj  ey^^y  person  so 

offending  shall  bt  guilty  of  a  high  crime,  &c. 
On  this  act  and  article  I  argue: 

1.  That  the  President  is  not  "a  person"  within  the  meaning  of  the  act,  and 
that  official  deliniiuency  is  always  appropriately  designated. 

2.  He  ia  commander-in-chief  of  the  army  and  navy,  may  recommend  lawa, 
command  the  army  and  navy  and  the  militia  when  called  into  active  aervice; 
require  opinions  in  writing  from  his  cabinet  officers,  and  he  is  required  to  take 
care  that  the  laws  be  faithfully  executed. 

3.  Prom  these  powers  it  results  that  the  Department  of  War  and  the  Sec- 
retary are  under  his  control,  and  that  he  cannot  be  charged  with  seizing  a  thing 
which  he  had  the  right  to  lake  or  to  control  by  means  of  his  authority  over 
the  Secretary  of  War. 

4.  The  article  does  not  charge  that  he  attempted  to  seize,  take,  and  possess 
the  property  "against  the  will  or  contrary  to  the  authority  of  the  United  States," 

so  as  to  bring  the  crime  within  the  definition  of  the  act  of  1861. 

The  seventh  article  charges  the  Preaident  with  conspiring  with  Thomas  unlaw- 
fully to  seize,  take,  and  possess  the  property  of  the  United  States,  in  the  Depart- 
ment of  War  in  the  custody  of  Stanton,  Secretary  for  the  department,  with 
intent  to  violate  the  act  regulating  the  tenure  of  certain  civil  offices,  as  a  "  high 
misdemeanor  in  office."  The  answer  denies  and  negatives  the  terms  of  the 
charge,  refers  to  former  answers,  and  alleges  that  the  allegations  are  insufficient. 

I  scarcely  think  any  argument  is  necessary  upon  this  seventh  article,  though 
I  will  say  briefly  that  I  do  not  see  any  violation  of  the  President's  oath  of  office 
in  this  or  any  other  case  ;  that,  for  the  reasons  already  indicated,  in  view  of  the 
authorities  which  have  already  been  read,  there  was  no  conspiracy ;  that  the 
intent  to  seize,  take,  and  possess  the  property  in  the  War  Department  ia  not  an 
offence  within  the  ten ure-of-civil- office  act;  that  Thomas's  declarations  are  no 
evidence  of  the  conspiracy,  aa  ahown  in  Roscoe,  414,  417.  Mr.  Starkie  says 
that  mere  detached  declarations  and  confessions  of  persons  not  defendants,  not 
made  in  the  prosecntioa  of  the  objects  of  the  conspiracy,  are  not  evidence  even 
to  prove  the  existence  of  a  conspiracy. 

in  reference  to  the  eighth  article,  which  charges  that  the  Preaident  committed 
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and  was  guilty  of  a  bigh  miBdemeanor  in  iastiin^  and  delivering  to  Thomas  a 
letter  of  authority  "  with  intent  unlawfully  to  control  tlie  disbureementa  of  the 
nioKpys  appropriated  for  the  military  service  and  for  the  Department  of  War," 
contrary  to  the  act  regulating  the  tenure  of  certain  civil  offices,  without  the  consent 
of  the  Senate,  while  the  Senate  was  in  session,  and  there  being  no  vacancy,  the 
answer  admits  the  issuance  of  the  letter  of  authority,  bat  denies  any  unlawful 
intent ;  insists  that  there  was  a  vacancy,  and  that  his  object  was  to  bring  the 
question  to  a  decision  before  the  Suprwne  Court. 

Upon  this  article,  I  remark :  1.  There  is  no  provision  in  the  tenure -of- civil-office 
act  against  "an  intent  unlawfully  to  control  the  disbursements  of  the  moneys 
appropriated  for  the  military  service  and  the  Department  of  War,"  and  no  offence 
can  be  lawfully  imputed  of  such  an  intention. 

2.  Under  the  constitationa!  provision  that  the  President  sball  "  take  care  that 
the  laws  be  faithfully  executed,"  the  President  may  make  and  repeal  army  mlea 
and  regulations  as  to  pay  for  extra  service,  there  being  no  legislation  on  the 
subject,  and  be  may  lawfully  exercise  a  general  supervision  and  control  over  the 
acts  of  the  Secretary  and  other  subordinates  as  ta  the  disbursement  of  moneys, 
as  was  determined  by  the  Supreme  Court  of  the  United  States  in  the  case  of 
the  United  States  vm.  Eliason,  16  Peters.  291;  14  Curtis,  304. 

3.  The  President's  powers,  as  declared  by  the  Supreme  Court  of  the  United 
States,  time  and  again,  are  such  as  we  maintain  that  no  offence  can  be  predi- 
cated of  these  acts.  Without  citing  all  the  decisions,  I  refer  to  the  case  of 
Wilcox  vs.  Jackson,  13  Peters,  498,  where  it  is  said  that  the  President  acts  in 
many  cases  through  the  heads  of  departments,  and  the  Secretary  of  War,  having 
directed  a  section  of  land  to  be  reserved  for  military  purposes,  the  court  pre- 
sumed it  to  have  been  done  by  direction  of  the  President,  and  held  it  to  be  by 
law  his  act ;  which,  by  the  way,  if  I  deemed  it  necessary,  would  be  a  very  good 
authority  to  comment  upon,  in  answer  »o  the  argument  of  the  honorable  mana- 
gers, that  no  implication  results  in  favor  of  the  powers  which  are  conferred 
upon  the  President  underthe  Constitution,  There  is  a  case  where,  to  all  intents 
and  purposes,  the  Supreme  Court  enforced  the  doctrine  of  implication  in  his 
favor,  and  held  that  it  would  be  presumed  that  the  Secretary  bad  acted  by  direc- 
tion of  the  President  himself,  and  that  that  would  be  a  sufficient  pi-otection  to 
him. 

The  ninth  article  lakes  us  into  a  somewhat  diffi^rent  iield ;  and  1  believe 
when  we  get  there  we  part  for  a  season  at  least  with  Mr.  Stanton.  The  ninth 
article  charges  the  President  with  instructing  Brevet  Major  General  Emory 
that  a  part  of  the  act  passed  March  2,  1867,  entitled  'vAn  act  making  appropria- 
tions," &c.,  and  especially  the  second  section  thereof,  directing  that  all  orders 
from  the  President  shall  be  issued  through  the  General  of  the  army,  which  had 
been  promulgated  by  General  Orders  for  the  government  of  the  army  of  tlie 
United  States,  was  unconstitutional,  with  intent  to  induce  Emory,  ascommandi^r 
of  the  department  of  Washington,  to  violate  the  pr^ivisions  of  said  act,  and  lo 
obey  the  orders  of  the  President,  and  also  with  intent  to  violate  the  act  regulat- 
ing the  tenure  of  civil  offices,  and  to  prevent  Stanton  from  holding  the  office  of 
Secretary  of  War. 

The  answer  to  this  ninth  article  sets  out,  in  substance,  the  note  of  the  SiSd  of 
February,  requesting  Emory  to  call,  the  object  being  to  be  advised  as  to  the 
military  changes  made  in  the  department  of  Washington  which  Jiad  not  been 
.  brought  to  ihe  respondent's  notice.  Erapry  called  respondent's  attention  lo  the 
second  section  of  the  appropriation  act.  Respondent  said  it  was  not  constitu- 
tionfil.  The  conversation  is  stated,  and  you  have  seen  that  there  is  no  substan- 
tial difference,  as  I  understand  it,  between  the  conversation  as  set  out  in  the 
President's  answer  and  the  conversation  as  stated  by  General  Emory  himself. 
The  President  says  that  he  did  not  order  or  request  Emory  to  disobey  any  law ; 
that  be  merely  expressed  an  opinion  that  the  law  was  in  conflict  with  the  Con- 
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stitation ;  and  General  Emory  snsuias  that  to  all  intents  and  purpoaes,  for, 
when  the  subject  was  introduced,  general  Emory  interrupted  the  Preaident, 
and  called  hie  attention  to  this  appropriation  act. 

I  have  to  say  in  reference  to  this  ninth  article,  that  the  Constitution,  articia 
two,  section  two,  with  which  you  are  all  familiar,  provides  that  "  the  President 
shall  be  commander-in-chief  of  the  army  and  navy  of  the  United  States  and  of 
the  militia  of  the  several  States  when  called  int.o  the  actual  service  of  the  United 
States,"  TliC  object  of  this  provision,  without  turning  to  the  cases  aad  taking 
up  your  time  in  reading  them,  aa  is  stated  in  1  Kent,  283  ;  3  Eliot's  Debates. 
103;  Story  on  the  Constitution,  sections  1491  1492;  and  5  Marshall's  Life  of 
Washington,  pages  583  to  588,  was  to  give  the  exercise  of  power  to  a  single 
hand.  In  Captain  Meigs's  case  Mr.  Attorney  General  Black — and  I  presume 
from  the  eulogy  passed  npon  Mr.  Attorney  General  Black  by  the  honorable 
manager  yesterday,  his  opinion  now,  at  any  rate,  ought  to  be  a  very  authorita- 
tive opinion — in  9  Opinions,  468,  says  : 

As  comumnder-iii-chief  of  the  army,  it  ia  your  riglit  lo  dedde,  according  lo  your  judg- 
ment, what  ofScer  shall  perform  any  partioular  duty,  and  as  the  supreme  EuocutiVB  Magis- 
tralB  you  have  the  power  of  appointment.  Cougreas  could  not,  if  it  woald,  take  nway  from 
the  President,  or  in  any  wise  dimlniBh.  tlie  authority  conferred  on  him  by  the  Constitution. 

Mr.  Story,  in  his  Commentaries,  volume  three,  section  1485,  quoting  from  the 
Federalist,  No.  74,  says  that — 

Of  all  tlie  cases  and  concerns  of  eovemmeot,  the  direction  of  war  rnoat  peculiarly 
demands  those  ijualitiefl  which  dlstiuguiah  the  eiercise  of  power  by  «  single  hand.  Unity 
of  plan,  promptitude,  activity,  and  decisieo,  are  indispensable  to  success ;  aQd  these  can 
scarcely  exist  except  when  a  single  magistrate  is  intrnsted  exclusively  with  the  power. 

In  section  I486  he  says  : 

The  power  of  the  President,  too,  might  well  be  deemed  safe,  since  he  oouM  not  of  him- 
self declare  war,  raise  armies,  or  cai)  forth  the  militia,  or  appropriate  money  for  the  purpose  ; 
for  these  powers  all  beloog  to  Congress. 

Chancellor  Kent,  in  his  Commentaries,  page  282,  says : 

The  command  and  application  of  the  public  force  to  execnte  law,  maiat^n  peace,  and 
resist  foreign  invasion,  are  powers  so  obviously  of  an  executive  nature  and.  require  the  exer- 
cise of  qualities  so  charactenstical  of  this  department  that  they  have  always  been  exclufively 
appropriated  to  it  in  every  well  organized  government  upon  tho  earth. 

He  shows  the  absurdity  of  Hume's  plan  of  giving  the  direction  of  the  army 
and  navy  to  one  hundred  senators ;  of  Milton's,  of  giving  the  whole  executive 
and  legislative  power  to  a  single  permanent  couacil  of  senators ;  and  Locke's, 
to  a  small  oligarchical  assembly. 

In  the  case  of  the  United  States  vt.  Eliason,  already  cited,  (16  Peters,  291.) 
it  is  said ; 

The  President  has  unquestioned  power  to  establish  rules  for  tbe  government  of  the  army, 
Aud  the  Secretary  of  War  is  his  regular  organ  to  administer  the  military  establishment  of 
the  nation,  and  rules  and  orders  protnalgated  througb  him  must  be  received  as  the  acts  of 
tbe  Executive,  and  aa  such  are  binding  on  all  witbia  the  spbere  of  his  authority. 

Senators,  I  maintain  that- there  is  no  proof  here  to  show,  in  the  first  place, 
that  there  was  any  unlawful  or  improper  conversation  between  the  President  and 
General  Emory.  Mr.  Manager  Butler,  with  that  fertility  of  invention  which  he 
has  so  eminently  displayed  at  every  stage  of  this  proceeding,  argues  that  it  was 
either  to  bring  about  a  civil  war  by  resisting  a  law  of  Congress  by  force,  or  to 
recognize  a  Congress  composed  of  rebels  and  northern  sympathizers,  that  this  con- 
versation was  had.  Now,  let  ns  look  to  tbe  circumstances  under  which  the  con- 
versation took  place.  Mark  you.  an  angry  correspondence  with  General  Grant 
had  occurred  fj'om  the  35th  of  January  to  the  11th  of  February,  1668.  The 
President  had  charged,  or  intimated,  at  least,  in  the  course  of  that  correspondence, 
that  he  regarded  General  Grant  as  manifesting  a  spiiit  of  insubordination. 
The  removal  of  Mr.  Stanton  took  place  on  tbe  21st  of  February.  The  Sen- 
ate's resolution  of  the  Slat  of  Fehrnary,  disapproving  of  the  removal  of  Staa- 
12  I  p— Vol.  ii 
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tOD,  was  fient  to  the  President,  and  the  Preeident  Bent  a  formal  proteet  or  mes- 
tage  in  response  on  the  24th  of  February. 

I  have  not  brougiit  in  newspapere  here,  senators,  and  I  do  not  intend  to  bring 
them  in,  because  the  facts  that  I  am  about  to  state  are  bo  Fresh  in  your  recollec- 
tion. Without  going  into  any  minutiee  of  detail,  it  ia  enough  for  me  to  say,  in 
general  terms,  that  on  the  manifestation  of  this  anfortunate  diffeience-r-for,  no 
natter  who  is  right  or  who  is  wrong  about  it,  it  is  an  unfortunate  thing  that 
there  is  a  di£Perence  of  opinion  between  the  Chief  Executive  of  the  nation  and 
the  Congress,  or  any  part  of  the  Congress,  of  the  United  States  ;  it  is  a  matter 
to  be  regretted  that  Bucli  a  difference  of  opinion  exists  among  you ;  but  when 
this  correspondence  occurred,  when  these  resolutions  were  offered  in  the  Senate 
and  the  House,  if  my  memory  does  not  fail  me — and  I  do  not  think  it  possible  it 
can  in  the  short  interval  of  time  that  has  elapsed — there  was  telegrain  upon  tele- 
gram, offer  upon  offer,  made  on  the  one  side  to  Congress  to  support  them,  and 
on  the  olher  side  to  support  the  President. 

The  Grand  Army  of  the  Republic — the  "  G,  A.  R." — seemed  to  be  figuring 
.  ,apon  a  large  scale,  and  if  there  had  not  been  the  exercise  of  a  very  great  pru- 
dence on  the  part  of  Congress,  and  a  very  great  prudence  on  the  part  of  the 
President  of  the  United  States  himself,  we  should  have  had  this  country  envel- 
oped in  the  flames  of  civil  war,  I  hope,  senators,  no  matter  what  opinion  you 
may  entertain  upon  that  Bubject ;  no  matter  who  you  may  think  was  the  strong- 
est— and  God  forbid  that  the  country  should  ever  have  any  occaaion  to  test  who 
has  the  greatest  milil;ary  power  at  its  command,  the  Congress  of  the  United 
States  or  the  President  of  the  United  States — I  say,  without  entering  upon 
Buch  question  as  that,  which  we  all  ought  to  view  with  horror,  do  give  to  the 
President  of  the  United  States  the  poor  credit  of  believing  that  he  has  some 
friends  in  this  country;  that  there  are  persona  in  the  different  States  who  wonld 
have  been  willing  to  rally  around  him.  If  an  unfortunate  military  contest  had 
occurred  in  the  country,  how  it  would  have  resulted  the  Great  Being  above  us 
only  knows. 

All  that  I  claim  for  the  President  of  the  United  States  is  that  whether  he  had 
few  or  many  forces  at  hia  command,  your  President,  as  I  told  you  upon  the  first 
day  I  came  here,  has  manifested  a  degree  of  patriotic  forbearance  for  which  the 
worst  enemy  he  has  on  the  face  of  the  earth  ought  to  give  him  credit.  If  he 
was  a  tyrant,  if  he  was  a  usurper,  if  Ue  bad  the  spirit  of  aCjesaror  of  a  Napo- 
leon, if  his  object  was  to  wrest  the  liberties  of  this  country,  your  President 
could  very  easily  have  sounded  the  tocsin  of  war,  and  he  could  have  had  sonie 
kind  of  a  force,  great  or  small,  perhaps,  to  rally  around  him,  But,  instead  of 
doing  that,  he  comes  here  through  his  conusel  before  the  Senate  of  the  United 
States  ;  and  although  be  and'his  counsel,  or  at  least  I  as  one  of  them — I  do  not 
undertake  to  speak  for  the  other  gentlemen — honestly  believe  that  under  the 
Constitution  of  the  United  States  organizing  the  Senate  and  the  House  of  Rep- 
lesentalives,  the  House  of  Representatives  as  at  present  constituted,  with  fifty 
representatives  from  ten  of  the  southern  States  absent,  haa  no  power  to  present 
articles  of  impeachment ;  and  although  he  believes,  as  I  do  most  conscientiously, 
that  the  Senate,  as  at  present  constituted,  with  twenty  senators  absent  from  this 
ebftmber  who  have  a  right  to  be  here,  has  no  power  to  try  this  impeachment, 
he  makes  no  objection  to  your  proceeding  to  try  him.  I  shall  not  argue  the 
BSefltion  I  have  just  suggested,  for,  in  view  of  the  almost  unanimous  vote  against 
the  resolution  of  Senator  Davis,  I  think  it  wonld  be  an  idle  consumption  of 
time  to  do  80.     I  only  advert  to  it  so  that  I  may  place  upon  record  this  fact. 

I  say  that,  although  the  President^and  one  at  least  of  his  counsel  entertained 
this  opinion  and  doubt,  whether  the  House  of  Bepresentatives,  as  organized,  has 
the  right  to  present  the  charges,  or  the  Senate,  as  organized,  has  the  right  to  try 
them  under  the  Constitution,  which  says  that  "  no  State  sbal!  be  deprived  of  its 
equal  Bnf&age  in  the  Senate,"  yet  the  President,  instead  of  reBorting  to  war,  the 
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President,  msteael  of  resorting  to  aay  of  those  acts  of  arbitrary  tyranny  and 
oppreeeion  which  are  resorled  to  by  the  ambilions  man  such  as  he  is  described 
to  he,  has  come  here,  and,  while  he  states  the  objection,  through  me.  at  least,  ae 
one  of  his  counsel,  yet,  in  a  peaceable  manner,  in  a  quiet  manner,  he  submits 
this  question,  as  well  as  all  others,  to  be  judged  by  the  Senate  of  the 'United 
States  iu  its  present  organization.  And  will  you  not  at  least  give  him  credit 
for  eome  degree  of  forbearance  t  When  gentlemen  talk,  of  his  being  a  tyrant 
and  a  usurper,  when  tbey  talk  of  his  object  and  purpose  in  sending  for  General 
Emory,  senators,  do  they  prove  any  improper  design  upon  his  part?  None  on 
the  face  of  the  earth. 

In  this  state  of  things,  when  the  whole  country  was  agitated  and  excited ; 
when  men's  minds  were  aroused  everywhere  in  the  unfortnuate  division  of  par- 
ties in  the  United  States  to  such  an  extent  that  they  were  offering  troops  on  the 
one  hand  to  suatain  Congress  and  troops  on  the  other  hand  to  sustain  the  Presi- 
dent, and  when  the  General  of  the  army  and  the  President  had  differed  in  their 
opinions,  I  maintain  that  the  very  fact  that  the  President  has  done  nothing  of  a 
military  character  shows  that  he  had  no  intentions  to  do  the  acts  which  are 
imputed  to  bim.  But  when  he  saw  these  despatches,  when  he  knew  that  there 
was  a  difference  between  General  Grant  and  himself,  when  he  knew  that  there 
were  pei-sons  sending  despatches  thiough  the  newspapers,  governors,  it  was 
said,  and  leading  men  in  the  various  States,  as  to  how  they  would  stand  up  to 
the  Congress  of  the  United  States  in  this  controversy,  it  was  natural,  right, 
proper,  within  the  legitimate  scope  of  the  powers  conferred  npon  him  by  the 
Constitution,  that  he  should  send  for  this  ot&cer,  that  he  should  inquire  what 
was  the  meaning  of  these  new  troojjs  that  were  brought  into  the  city  of  Wash- 
ington. 

He  had  a  right  to  do  it,  and  the  fact  that  he  did  do  it  is  no  evidence  of  any 
unlawful  intention  or  design  upon  his  part;  but  it  proves  that  be  was  endeavor- 
ing'to  understand,  as  it  was  his  duty  to  nndei-atand  as  the  Commander-in-chief 
of  the  army  of  the  United  States,  what  was  the  meaning  of  the  introduction  of 
these  forces.  How  did  he  know  but  that  General  Grant  in  the  progress  of  this 
quarrel  might  attempt  to  assume  the  powers  of  a  military  dictator  f  Hnw  did 
he  know  but  that  General  Grant  might  be  endeavoring  to  envelop,  to  surround 
him  by  troops  and  to  have  him  arrested?  Had  he  not  a  right  to  send  for  an 
officer  1  Had  he  not  a  right  to  inquire  into  the  introduction  of  these  military 
forces  here?  When  he  found  that  it  was  only  a  trivial  force,  when  he  found 
that  there  was  no  particular  design  on  the  part  of  anybody  to  violate  the  Con- 
stitution of  the  United  States,  his  inquiry  stopped ;  no  effort  was  made  upon 
his  part  to  gather  an  army  or  to  rally  a  force  to  go  to  war  with  the  Congress  of 
the  United  States,  but  he  retains  counsel,  comes  here  by  his  counsel,  and  in  a 
peaceful  manner  submits  himself  to  the  judgment  of  the  American  Senate.  I 
said  it  to  yuu  on  the  first  day  that  his  counsel  appeared  here,  that  the  history 
of  the  whole  world  does  not  furnish  anything  in  moral  sublimity  and  grandeur 
Burpassing  the  trial  in  which  you  are  now  engaged. 

I  said  then,  and  I  repeat  it  now.  that  I  was  delighted  and  rejoiced  to  see  that 
this  unfortunate  controversy  was  taking  this  turn.  I  regretted  that  any  such 
controversy  had  originated;  regretted  that  there  was  any  such  unhappy  differ- 
ence *{  opinion  between  the  Congress  of  the  United  States  and  the  President, 
but  in  view  of  these  red-hot  despatches  that  »^re  pouring  in  upon  both  sides 
from  every  quarter  of  the  United  States,  I  did  felicitate  my  country,  and  I 
felicitated  you  upon  the  thought  that  the  President  of  the  United  States  had 
come  here  through  his  counsel  and  that  he  was  willing  to  abide  the  arbitrament 
of  the  American  Senate,  the  sworn  men  of  the  Constitution,  the  judges  of 
your  own  constitutional  powers.  You  judge  as  any  other  court  judges  that 
undertakes  to  determine  the  question  of  its  jurisdiction.  Let  you  judge  for 
yonrBelvBB  whether  yon  have  the  couBtitntional  power  to  try  him.    He  comes 
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before  you  in  this  peaceable  and  quiet  mode  ;  and  I  maintain,  senatore,  that  be 
JB  not  juBlJy  cbargeable  with  the  imputations  that  are  made  against  him,  and 
that  his  conduct  is  a  full  aaflwer  to  the  entire  argument  that  has  been  made  by 
the  gentlemen  upon  the  other  aide.  They  may  impute  motives ;  they  may  say 
just  US  much  aa  they  please  about  the  coBTeraation  with  General  Emory  or  any- 
body else;  the  President  has  brought  no  force  here ;  he  has  not  attempted,  in  any 
manner  wbaterer,  to  overawe  Oongress  ;  he  baa  not  attempted,  in  any  manner 
whatever,  to  plunge  thia  country  into  a  revolution  ;  he  has  acted  peaceably  and 
quietly,  and  the  imputationa  that  are  made  against  him,  as  I  inaist,  have  no 
just  foundation  in  the  facts  of  the  case.  All  the  testimony  ahowa — I  shall  not 
go  into  it  in  det^I — that  the  President  of  the  United  States  had  it  in  view  to 
have  this  question  settled  in  a  peaceable  and  amicable  mode,  that  he  sontem- 
plated  no  force,  but  designed  that  it  should  go  before  the  Supreme  Court. 

The  tenth  article  charges  the  President  with  making  intemperate,  acandalons, 
and  inflammatory  harangues  and  uttering  loud'tbreate  and  bitter  menacea  against 
Congress  and  the  laws  of  the  United  States,  which  are  particularly  indecent  and 
unbecoming  in  the  Chief  Magistrate  of  tlie  United  States,  and  have  brought  the 
high  office  of  President  into  contempt,  ridicule,  and  disgrace.  The  charge  is 
that  he  did  this  and  was  guilty  of  a  high  misdemeanor  in  office ;  and  the  article 
specifies  tiirec  epeechea — one  at  the  Executive  Mansion,  one  at  Cleveland,  and 
one  at  St.  Louis. 

A  g^eat  deal  of  testimony  has  been  taken  about  those  apeeches.  I  might 
make  an  argument  as  to  whether  they  are  faithful  representations  of  what  the 
President  said  or  not,  I  shall  not  weary  your  patience  after  having  delayed 
you  BO  long,  with  any  argument  upon  that  point. 

The  answer  saye  that  the  first  amendment  of  the  Conatitution  provides  that 
"Congreaa  ahall  make  no  law  abridging  the  freedom  of  speech  or  of  the  press," 
"  Freedom"  ia  defined  to  be  peraonal  ami  private ;  "  liberty"  to  be  public.  We 
say,  therefore,  that  thia  is  a  personal  right  in  the  President  aa  a  citizen.  I  aay 
further  that  his  epeechea  were  not  official,  like  hia  communication  a  tp  Congress, 
but  were  private  and  personal  and  in  answer  to  the  call  of  his  fellow-citizens. 

Ten  years  ago  it  would  have  struck  the  American  people  with  astonishment 
that  such  a  charge  should  be  preferred  against  the  President  of  the  United 
States.  Almost  from  my  boyhood  down  to  the  commencement  of  the  war  I 
have  heard  politicians  talking  time  and  again  abont  what  was  known  aa  the  old 
sedition  law ;  and  if  there  ever  was  anything  that  stunk  in  the  nostrils  of  the 
American  people  it  was  what  was  called  the  sediiion  law,  the  object  of  which 
waa  to  prevent  the  publication  of  ma'trer  that  might  affect  the  President-or  the 
government  of  the  United  States,  We  in  this  country  dike  to  exercise  the 
freedom  of  speech.  Our  fathers  guaranteed  it  to  us  in  the  Constitution,  and, 
like  the  liberty  of  the  press,  which  is  also  another  cherished  right  dear  to  every 
American  citizen,  we  like  to  have  the  largest  liberty  in  tha  eierciae  of  the 
right.  The  American  people  have  been  accustomed  to  it  ever  aince  they  were 
a  nation ;  and  it  is  a  great  deal  better  to  tolerate  even  impropriety  and  indecency 
of  speech,  and  to  tolerate  the  licentiousness  of  the  press,  than  it  is  to  impose 
such  restrictioua  as  are  imposed  in  other  countries.  Public  opinion,  as  a  gene- 
ral rule,  will  regulate  and  control  the  indecency  of  speech,  and  it  will  regulate 
and  control  tlie  licentionsnesa  <jf  the  press.  If  public  opinion  does  not  do  it  aa 
a  general  rule,  in  a  great  many  cases  the  arm  of  the  law  is  long  enough  and  it 
is  strong  enough  to  apply  any  corrective  that  may  be  necessary. 

But  the  American  people  love  to  exercise  the  freedom  of  speech ;  and  let  it  be 
known  and  remembered  always  that  great  ns  the  powers  of  Congress  may  be, 
great  as  the  powers  of  the  President  of  the  United  States  are,  there  is  in  a 
technical  sense  a  body  of  men  who  have  ever  been  admitted  by  all  politicians 
and  public  men  of  the  United  Statea  to  be  the  aovereigns.  the  maatera  of  both; 
that  ia,  Hie  people ;  they  are  the  common  constitaeatB  of  Congress  and  of  the 


,  Google 


IHPI^CHUENT  OF  THE  PBESIDENT.  i  181 

Freddent.  Members  of  Congress  have  the  right  to  speak  and  to  talk  with  per- 
fect freedom  of  the  condact  of  the  President,  and.  as  we  maintain,  the  President 
in  turn  has  the  right  to  "  carry  the  war  into  Africa,"  and  to  speak  about  Con- 
gress whenever  he  is  aasailed ;  and  if  he  does  this  ia  his  private  intercourse 
with  the  citizens  of  the  United  States,  not  in  official  intercourse,  he  has  jaat  the 
same  right  to  do  it  that  any  other  citi^^en  has  in  our  government;  and  whenever 
you  destroy  the  right  of  the  President  of  the  United  States  to  defend  liimself 
agaiust  charges  that  may  be  made  against  him  either  in  Congress  or  out  of  Con- 
gress, then  you  put  the  President  at  the  feet  of  Congress  and  you  destroy  that 
independence  which  was  intended  by  the  Constitution  to  be  secured  to  each  of 
the  co-ordinate  departments  of  the  government  in  their  appropriate  sphere. 

It  was  intended  that  the  legislative  departmeiit  should  be  independent  tiere 
and  within  the  circle  of  its  appropriate  duties ;  that  the  judicial  department 
ehotild  be,  in  like  manner,  independent  in  the  exercise  of  the  functions  and 
powers  properly  and  appropriately  belonging  to  it,  and  that  the  President  of  the 
United  States,  as  to  all  executive  matters,  should  be  equally  independent,  both 
of  the  judiciary  and  of  the  Congress  of  the  United  States  ;  and  to  hold  otlierwiee 
is  to  enable  Congress,  as  we  insist,  to  monopolize  aU  the  powers  of  the  Constitu- 
tion and  to  become  ultimately  a  despotism  such  as  never  was  contemplated  by 
the  fathers. 

Now,  senators,  I  do  not  intend  to  go  minutely  into  this  question)  for  I  desire 
to  close  my  remarks  this  evening,  if  you  will  have  the  patience  to  hear  me  to  a 
close,  and  I  shall  try  to  close  them  at  as  early  a  period  as  I  can.  I  do  not 
intend  to  go  minutely  into  the  discussion  of  this  question ;  but  I  have  to  say 
in  regard  to  the  President  of  the  United  States  just  aa  I  said  in  regard  to  the 
House  of  Representatives  :  he  is  a  mortal  man  :  he  is  made  of  flesh  and  blood. 
The  President  of  the  United  States  has  temper,  passion,  just  like  any  other 
man.  When  things  are  said  about  him  in  Congress  or  anywhei-e  else,  pray  let 
US  know  why  it  is  that  he  may  not  defend  himself.  I  believe  it  was  the  31st 
of  January,  1866,  but  I  may  bo  mistaken  in  the  date,  when  the  venerable 
leader,  as  he  is  called,  of  the  House  of  Ilepreaentatives,  who  had  opposed  the 
President's  nomination  at  Baltimore,  and,  if  I  am  not  mistaken  in  the  history 
of  the  country,  had  insisted  there  that  the  President  was  out  of  the  United 
States,  who  never  did  favor  him  under  any  circumstances  whatever,  spoke  in 
the  House  of  Repiesentatives  of  Charles  I, 

This  was  a  few  days  before  the  President  made  one  of  the  speeches  that  he 
has  made  in  the  course  of  this  controversy.  The  President  made  a  speech  at 
the  Executive  Mansion  on  the  22d  of  February,  1866,  in  which  he  alluded  to 
that,  and  in  which  he  treated  it  as  a  sort  of  invitation  to  assassination.  That 
imputation,  so  far  as  I  know,  was  never  noticed  by  the  venerable  manag'er  in 
the  House  of  Eepresentativee  at  all.  Other  members  of  Congress  assailed  him. 
You  had  the  right  to  do  it ;  a  perfect  right  to  do  it  in  the  exercise  of  that  free- 
dom of  speech  and  of  that  power  ol'  deliberation  that  belonged  to  you ;  a  per- 
fect tight  to  say  anything  you  pleased  of  the  President  of  the  United  States, 

But  when  these  things  were  said  by  members  of  Congress,  when  they  were 
published  and  circulated  ail  over  the  land,  spread  broadcast  iu  the  newspapers, 
what  is  there  in  the  Ooustitution,  what  is  there  in  the  position  of  the  President 
of  the  United  States,  that  ties  his  hands  and  prevents  him  from  exercising  the 
ordinary  right  of  self-defence  thaP+elongs  to  any  other  citizen  of  the  laud^  I 
admit  that  the  President  of  the  United  States  in  a  communication  made  officially 
to  Congress  ought  to  observe  proper  decorum,  that  he  ought  to  observe  that 
amenity  of  expression,  if  I  may  use  such  a  phrase,  as  should  be  employed  in 
the  intercourse  between  one  department  of  the  government  and  another;  but  I 
maintain  that  when  Andrew  Johnson  makes  a  tour  from  Washington  city  to 
Chicago  and  Cleveland,  and  St.  Louis,  and  Cincinnati,  and  returns  to  the  city 
•f  Waebington,  be  is  nothing  but  a  private  citizen. 
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To  be  sure,  he  ia  PresidBnt  of  the  tloited  States ;  bnt  nothing  in  the  Oonsti- 
ttrtiou,  nothing  in  the  laws  of  the  land,  nndertakea  to  regnlate  his  moTementa 
under  such  circam stances .  Ee  goes  as  a  private  citizen  ;  and  when  he  goes,  if 
he  is  called  out  to  make  a  speech  as  he  was  called  out  to  make  it  b^  the  people, 
and  he  chooses  to  answer  the  call,  and  if  some  severe  philippics  have  been 
uttered  against  him  by  members  of  Congress,  and  he  chooses  to  answer  them  ; 
if  members  of  Congress  hiive  insisted  in  the  strongest  sort  of  terms  on  their  right 
to  hold  this  doctrine  or  that  doctrine  or  the  other  doctrine,  why  may  not  the 
President  of  the  United  States  answer  these  things  in  the  same  way,  appealing 
as  he  does  to  the  people,  who  are  the  common  constituents  of  both  1  Who 
would  deny  to  any  senator  or  any  representative  the  right  when  he  goes  home, 
or  when  he  goes  anywhere  else  within  the  limits  of  the  magnificent  territory 
that  now  constitutes  the  United  Slates  of  America — who  would  have  the  assur- 
ance and  the  presumption  to  deny  the  power  of  any  one  of  you,  either  in  what 
is  ordinarily  called  a  stump  speech  or  in  any  other  mode  of  communication,  to 
assail  the  conduct  of  the  President  of  the  United  States  1  Why,  senators,  this 
very  thing  of  the  freedom  of  discussion,  althongh  in  heated  political  contests  it 
is  often  carried  to  an  improper  extent,  is  the  very  life  and  salvation  of  the  Re- 
public. This  thing  of  having  parties  in  our  land,  although  party  spirit  seems 
to  have  culminated  in  some  of  those  dangers  which  were  apprehended  by  Wash- 
ington in  his  Farewell  Address,  and  having  parties  a  little  more  equally  divided 
than  they  have  been  within  the  last  three  or  four  years  in  the  United  States,  is 
essential  to  the  preservatiorf  of  the  liberty  of  the  American  citizen.  When  par- 
ties are  nearly  equally  balanced  they  watch  each  other,  and  they  are  Sedulously 
cautious  in  regard  to  anything  that  may  violate  the  Constitution  of  the  Unitwl 
States. 

I  Avill  not,  as  I  have  said,  go  rainntely  into  the  testimony  on  this  matter  ;  bnt 
I  believe  it  has  been  proved,  in  regard  to  every  one  of  those  occasions,  that  it 
was  an  occasion  sought  not- by  the  President,' but  by  others.  It  ia  fresh  in  your 
recollection  that  when  Mr.  Senator  Johnson  and  others  called  upon  the  Presi- 
dent at  the  Executive  Mansion  tliey  called  upon  him  in  their  character  of  citi- 
^ns,  and  he  replied  to  them  as  he  had  a  right  to  reply  to  them.  When  he 
went  to  Cleveland  the  proof  shows  that  he  did  not  desire  to  do  anything  more 
than  to  make  a  brief  salutation  to  the  people  and  leave  them,  but  he  was  urged 
by  his  friends  to  do  more;  and  I  think  it  very  likely,  senators, from  my  knowl- 
edge— and  I  am  appealing  to  your  own  knowledge  of  the  manner  in  which 
thinga  are  done  in  our  country — I  think  it  veiy  likely,  from  the  circumstances 
which  are  detailed  here  in  evidence,  and  especially  from  the  report  of  the  speech 
itself,  that  there  was  a  mob  there  at  Cleveland,  ready  cut  and  dried,  and  pre- 
pared to, insult  and  to  assail  the  President  of  the  United  States,  in  the  manner 
they  did  do,  and  to  prevent  him,  if  possible,  from  being  beard.  So,  when  they 
gave  him  provocation,  he  replied  just  as  any  other  man  would  do,  and  just  as 
atiy  other  man  had  the  right  to  do ;  and  if  he  did  make  use  of  strong  expres- 
sions in  regard  to  the  Congress  of  the  United  States,  his  expreasiona  were  not 
stronger  than  he  had  the  right  to  use.  Without  discussing  the  question  who 
was  right  or  who  was  wrong,  and  insisting  as  I  do  upon  the  freedom  of  speech, 
I  maintain  this.  So  when  he  went  to  St.  Louis,  he  was  again  urged  by  his 
friends,  according  to  the  testimony,  to  go  out  and  address  the  people.  He 
had  no  desire  to  do  so;  he  was  urged  aiad  urged  again  by  his  friends, 
under  whose  control  he  had  placed  himself,  to  go  there  and  answer  their 
call ;  and  is  it  not  natural  in  a  free  government  like  ours  that  the  President 
of  the  United  States  should  associate  with  the  people ;  &iaA  when  they 
make  a  call  on  him  to  address  them  ia  there  anything  improper  and  un- 
reasonable in  his  doing  it  ?  And  if  when  he  addresses  them  a  prepared  mob 
intends  to  insult  faim  ;  if  they  excite  bis  passions,  as  the  passions  of  any  man 
would  be  excited  under  the  circnmatancea,  and  he  answers  them  a  little  intem- 
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teratel^  and  somewhat  in  tleir  own  wa,y,  speaks  about  the  Cougrees  of  the 
Fui ted  States  pretty  freely,  pray  tell  us  what  sort  of  treason  i a  committed  T 
Does  the  Congress  of  the  United  States  hold  itself  up.  bo  far  above  the  Presi- 
dent and  the  people  of  the  United  States  as  to  say  that  yoor  acts  are  not  sub- 
ject to  criticism  either  by  the  President  or  by  anybody  else  that  chooses  to 
criticise  them  1  I  tell  you,  senators,  we  have  not  got  that  far  yet.  The  Presi- 
dent, any  citizen  of  the  United  States  of  America,  from  the  President  down  to 
the  humblest  citizen,  has  the  right  to  ctiticise  any  act  of  Congress  that  he 
chooses  to  criticise,  and  he  has  the  right  to  speak,  of  any  act  of  Congress  in 
any  mode  that  he  sees  proper  to  speak ;  and  if  the  people  will  tolerate  it  there 
is  no  law  and  nothing  in  the  Constitution  to  prevent  it ;  and  if  this  power  of 
free  speech,  as  I  said  before,  is  improperly  exercised,  then  the  corrective  must 
be  in  the  people  themselves.  80  I  say  that  one  of  the  greatest  rights  secured 
to  the  people  under  the  Constitution  of  this  country  would  he  invaded  if  this 
article  was  sustained. 

The  eleventh  article  charges  that  on  tlie  18th  of  August,  1866,  the  defend- 
ant asserted  that  the  39th  Congress  was  not  a  lawful  Congress,  denied  that  it 
bad  the  right  to  recommend  constitutional  amendments,  and  in  pursuance  thereof 
removed  Stanton  on  the  21st  of  February,  1S68,  to  prevent  the  execution  of 
the  tennre-of- civil-office  act,  and  to  prevent  the  execution  of  the  army  appro- 
priation bill,  and  prevent  the  execution  of  the  act  for  the  more  efficient  govern- 
ment of  the  rebel  States.  The  honorable  manager,  Mr.  Butler,  referred  to  the 
President's  admission  that  he  attempted  to  prevail  on  General  Grant  to  disobey 
the  law,  to  his  admission  that  be  intended  from  the  first  to  oust  Mr.  Stantou,  hia 
order  to  Grant  not  to  recognize  Stanton,  bis  order  to  Thomas  to  take  possession,. 
&c.  In  answer  to  all  this  I  have  to  say  that  the  honorable  manager  adn)it« 
that  if  the  Senate  shall  have  decided  that  all  the  acts  charged  in  the  preceding 
articles  are  justified  by  law,  then  so  lai^e  a  part  of  the  intent  and  purpose  wil£ 
which  the  respondent  is  charged  in  this  article  would  fail  of  proof  that  it  would 
be  difficult  to  say  whether  he  might  not  with  equal  impunity  violate  the  laws 
known  as  the  reconstruction  acts  ;  and  as  we  have  shown  that  the  President  is 
entitled  to  an  acqnittal  on  the  other  charges;  he  must  he  entitled  to  a  judgment 
or  verdict  of  not  guilty  upon  thia.  But  we  say  that  none  of  the  acts  charged 
amount  to  a  high  crime  or  misdemeanor  ;  that  he  had  the  right  to  deny  the 
authority  of  Congress  as  he  bad  previously  done  in  his  messages.  I  have  then 
here,  but  I  shall  not  turn  to  them. 

THme  and  agtuu  the  President,  in  his  veto  messages  especially,  has  asserted, 
in  his  communications  to  Congress,  bis  views  and  opinions  as  to  the  rights 
of  the  southern  States  that  are  excluded  from  representation;  and  although 
the  phraseology  is  a  little  more  courtly  and  elegant  in  the  messages  than  it  waa 
in  the  several  speeches  which  have  been  referred  to,  yet,  so  far  as  the'substance 
is  concerned,  the  President,  in  almost  every  one  of  tliose  communications,  has 
asserted  his  belief  that  the  southern  States  are  entitled  to  representation,  and 
that  they  ought  not  to  be  excluded  by  Congress. 

We  say  that  none  of  the  acts  charged  amount  to  a  high  crime  or  misdemeanor ; 
that  he  had  the  right  to  deny  the  authority  of  Congress  as  he  had  previously  done 
in  his  messages ;  that  he  had  the  right,  as  President,  to  instruct  Greneral  Grant, 
who  is  his  suhordinate,  bound  to  obey  hia  commands,  to  disobey  a  law  which 
he  believed  to  he  nn constitutional,  or  test  its  validity  in  the  courts  of  law  ;  that 
he  had  the  right  to  remove  Stanton  and  to  oi-der  Thomas  to  take  poascssion  of 
the  War  Office ;  that  be  had  the  right  to  differ  in  opinion  with  Congress,  and 
to  answer  the  telegraphic  despatch  of  Governor  Parsons  as  be  did. 

I  ask,  have  not  members  of  Congress  during  all  administrations,  commencing 
with  the  administration  of  General  Washington,  been  accuatoroed  to  assail  the 
measures  of  every  President,  both  in  Congress  and  out  of  it  1  And  may  ii«t 
the  PiGstdent  vindicate  and  endeavor  to  sustain  his  own  views  before  the  people 
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in  oppOBition  to  Congresal     And  can  he  not  with  propriety  say  to  membera  of 

Congreea  when  they  oppose  hie  views,  "You  are  aaaailing  the  executive  depart- 
riient."  witli  just  as  much  propriety  as  they  can  say  that  he  is  assailing  the 
legialative  department  I  The  obligation  to  support  the  Constitution  is  equally 
obligatory  on  both,  and  both  have  the  right  under  this  and  all  other  circum- 
stancea  to  appeaJ  to  their  common  sovereigns,  the  people,  with  a  view  of  pro- 
curing a  final  and  authoritative  settlement  of  the  controversy. 

Senators,  I  had  intended  to  notice,  and  I  will  now,  with  your  indulgence, 
■»ery  briefly  notice,  one  or  two  of  the  observations  of  the  honorable  manager 
who  last  addressed  you.  He  said  that  the'  President's  object  was  to  obtain  con- 
trol of  the  army  and  navy,  and  regulate  the  elections  of  1868  in  the  ten  south- 
era  States,  so  as  to  let  the  rebels  exercise  tbe  elective  franchise  and  exclude 
negroes  from  voting,  What  authority  in  the  proof  in  this  ease  bad  the  hon- 
orable gentleman  upon  which  to  make  that  assertion  }  He  aaid  that  tbe  south 
had  been  given  up  to  rapine,  bloodshed,  and  murder  by  tbe  President's  policy. 
Why,  senators,  under  Whose  control  is  the  south  t  Is  not  tbe  soutb  under  the 
control  of  Congress  1  Is  it  not  under  the  control  of  army  officers  appointed  by 
the  President  of  the  United  States  in  pursuance  of  an  act  of  Congress  which 
he  bad  attempted  to  veto  ?  And  who  was  responsible  for  this  1  1  live  in  tbe 
aonth  J  and  the  statement  which  I  am  about  to  make  will  go  just  for  what  you 
think  it  ia  worth,  much  or  little ;  but  my  observation  ever  since  tbe  close  of  the 


war  is, 'that  although  there  has  been  a  had  state  of  things  in  some  portions  of 
the  southern  States,  nine-tentbs  of  the  murders  and  assassinations  that  have 
been  reported  in  the  newspapers  and  talked  about  here  in  Congress  are  made  to 
order,  got  up  for  political  effect,  with  a  view  of  keeping  up  agits.tion  and  excite- 
ment, and  that  there  is  no  warrant  or  foundation  for  the  charge  that  the  Presi- 
dent has  given  up  the  south  to  any  such  condition  of  affaiis. 

It  has  been  said,  senators,  that  tbe  President  takes  the  place  of  Charles  I, 
and  Stanton  the  place  of  John  Hampden.  I  am  'glad  that  tbe  manager  did 
aome  justice  to  Mr.  Stanton  before  be  got  through.  He  placed  him  in  the  con- 
dition of  a-*  serf,"  as  I  showed  you  a  while  ago,  and  I  am  glad  that  be  wound 
np  with  Mr,  Stanton  by  showing  or  asserting  that  he  was  entitled  to  tbe  rep- 
utation of  John  Hampden  ;  but  as  to  tbe  President  being  Charles  I.  or  as  to 
his  assumicg  any  powers  that  are  not  warranted  by  tbe  Constitution  of  tbe 
country,  I  have  endeavored  in  my  feeble  and  imperfect  way  to  show  you  that 
he  is  not  guilty. 

Senators,  many  other  thin^  might  be  said ;  hut  I  have  already  occupied 
your  time  much  longer  than  I  had  designed  to  do,  or  would  have  done  if  I  had  bad 
a  little  more  notice  beforehand  that  I  should  be  permitted  to  qddress  you  at  all, 
I  stated  to  you  when  I  asked  for  the  privilege  of  addressing  you  that  I  bad  no 
written  speech,  nothing  but  notes  and  memoranda  which  I  bad  not  an  oppor- 
tunity even  to  regulaie  or  to  put  into  something  like  order  to  address  yon. 
Therefi>i-e,  what  I  have  said  has  been  said  under  some  di  Bad  vantages.  I  only 
regret  that  it  has  not  been  more  worthily  said.  Now,  before  1  take  my  seat  let 
me  say  to  yon,  you  have  this  whole  case  before  you.  I  say  to  you  now  toward 
its  conclusion,  aa  I  said  at  its  commencement,  that  a  high  and  solemn  duty 
rests  upon  you,  senatora  of  tbe  United  States.  I  have  tbe  same  faith  now  that 
I  have  expressed  ever  since  I  undertook  this  case  and  that  I  expressed  so  fully 
yesterday.  I  do  believe  that  confidence  ought  to  be  reposed  in  the  American 
Senate.  I  do  believe  that  men  of  your  character  and  yotjr  position  in  tbe  world 
have  the  ability  to  decide  a  case  impartially,  and  to  set  aside  all  party  consid- 
erations in  its  determination.  I  believe  it,  and  I  trust  that  the  result  will  eh ow 
that  the  country  ha^  a  right  to  believe  it. 

Bvery  lawyer,  every  judge  in  the  United  States,  is  familiar  with  tbe  fact  that 
a  great  many  cases  are  put  in  tbe  law  books,  and  especially  in  works  on  evi- 
dence, rather  as  a  caution  to  judges  and  jurora  than  anything  else,  as  to 


,  Google 


IMPEACHMENT  OF  THE  PBESIDEKT.  185 

improper  and  unjust  verdicts  that  have  been  reodered  in  times  past.  Every 
lawyer  hnowe  that  cases  are  reported  in  the  books  where  men,  especiaHy  upon 
circumstantial  evidence,  have  beea  tried  and  executed  for  murder  and  other 
offences,  and  who  it  afterward  appeared  upon  a  more  carefhl  investigation,  were 
not  guilty  of  the  offences  imputed  to  them.  These  cases  are  ^ot  put  iu  the 
books  for  the  purpose  of  frightening  judges  and  juries  from  their  propriety, 
but  they  are  put  in  for  the  purpose  of  causing  them  to  exercise  a  salutary  degree 
of  caution  in  the  powers  which  are  conferred  upon  them.  So  without  going 
over  these  things  ia  detail,  I  may  say  that  I  think  even  the  Senate  of  the  United 
States  may  look  back  upon  the  history  of  the  world  for  the  purpose  of  deriving 
the  same  instructive  lessons  that  are  intended  in  law  books  to  be  impressed 
upon  the  courts  and  juries  of  the  land.  Withont  undertaking  to  travel  along 
the  whole  course  of  history,  some  three  or  fiur  examples  have  occurred  that  are 
not  unworthy  of  a  passing  notice  before  I  take  my  seat. 

Without  going  into  the  details,  every  senator  is  fully  informed  of  the  account 
which  has  beeo  transmitted  to  us  in  history  of  the  murder  of  Ciesar  by  Brutus  ; 
and  for  nearly  twenty  centuries  it  has  been  a  question  whether  that  act  was  an 
act  of  patriotism,  and  whelherit  was  justified  or  not.  The  execution  of  Charles  I 
is  anolner  of  the  historical  problems  which  have  probably  not  been  settled,  and 
never  will  be  satisfactorily  settled  in  the  opinions  of  mankind.  Some  regard 
Cromwell  as  a  patriot,  as  a,  man  animated  by  the  purest  and  most  correct  motives; 
others  look  upon  him  as  being  an  ambitious  man,  who  designed  to  engross  power 
improperly  into  his  own  hand.  That  question  still  remains  open.  But  these 
deeds  of  violence  which  have  been  done  in  the  world  have  not  always  been  fol- 
lowed by  peace  or  quiet  to  those  who  have  done  them.  A  few  short  years  after 
the  execution  of  Charles  I,  the  bodies  of  Cromwell  and  Bradshaw,  and  one  or 
twoothers  who  were  concerned  in  that  execution,  were,  in  consequence  of  a  change 
of  public  sentiment  in  England,  taken  from  their  graves  and  they  were  hung,  in 
terror  and  in  hate  and  execration  by  the  party  that  came  into  power. 

Louis  XVI  was  executed  by  the  people  of  France.  Did  that  act  give  peace 
and  quiet  to  the  French  kingdornl  No;  it  was  soon  followed  by  deeds  of 
bloodshed  sneh  as  the  world  never  saw  before.  The  guillotine  was  put  in 
motion,  and  the  sti-eets  of  Paris,  it  is  said,  literally  ran  with  human  gore.  Most 
of  those  who  were  concerned  iu  the  trial  of  Charles  I  were  executed.  Three 
of  them  came  to  America  and  sought  refiige  iu  the  vicinity  of  New  Haven. 
They  were  compelledto  hide  themeelves  in  caves.  Their  graves  were  not  known 
to  those  in  whose  midst  they  lived,  or  are  but  little  known. 

These  deeds  of  violence,  done  in  times  of  high  party  and  political  excitement, 
are  deeds  that  should  admonish  you  as  to  the  manner  in  which  you  discharge 
the  duty  that  devolves  upon  you  here.  This  thing  of  being  rid  of  the  Chief 
Magistrate  of  the  land  in  the  mode  that  is  attempted  here  may  be  fraught  with 
consequences  that  no  man  can  foresee.  I  have  no  idea  that  it  will  be  fraught 
with  such  consequences  as  those  I  have  described  ;  and  yet  deeds  that  are  done 
in  excitement  often  come  back  in  future  years,  and  cause  a  degree  of  feeling 
which  it  ia  not^  perhaps,  proper  for  me,  on  this  occasion,  t«  describe ;  it  has 
been  done  a  great  deal  better  l>y  a  master  hand,  who  tells  us : 
"But  ever  and  anOD  of  griefs  subdued. 

Tliere  conieB  a  token  like  a  scorpiou's  sting,  ^ 

Scarce  seen,  but  with  fresh  bittetneas  imbued,  , 

And  slight  witbai  maj  be  tkt  things  which  bring 

Bael!  on  the  hearts  the  weight  which  it  would  Sing 
Aside  forever  ;  it  may  be  a  sound^ 

A  tone  of  music — sumoier'B  eve— or  spring— 
A  JloimT,  the  wind,  the  ocean  which  shall  wound, 

Striking  tlie  electric  chain  wherewith  we  are  darklj  bound, 
And  now  and  wbv  we  know  not,  nor  can  trace 

Home  to  its  cloud  uiis  lightning  of  the  mind, 
But  feel  the  shock  renewed — nor  can  ei!ace 

The  hligiit  and  blackening  which  it  leaves  behind." 
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God  grant  tfaat.tlie  American  Senate  eliall  never  hare  such  feelings  as  these. 
Gk>d  grant  ctiat  you  may  bo  act  in  the  dischar^  of  your  duty  here  that  there 
shall  be  no  painful  remembrance,  senators,  to  come  back  on  yon  in  your  dying 
hour.  God  grant  that  you  may  so  act  that  yon  cannot  only  look  death,  bnt 
eternity  in  the  face,  and  feel  that  yon  hare  discharged  your  duty  and  your 
whole  duty  to  God  and  your  country.  And  if  yon  thus  act,  you  will,  I  am 
sure,  act  in  euch  matmer  aa  to  command  the  approbatioa  of  aogels  and  of  men, 
and  the  admiration  and  applause  of  the  world  and  of  posterity  who  are  to  come 
after  us. 

Mr,  Chief  Justice  and  Senators,  you  and  each  of  you.  persoijally  and  indirid- 
ually,  have  straggled  through  life  until  you  have  reached  the  positions  of  emi- 
nence you  now  occupy.  It  has  required  time  and  study  and  labor  aud  diligence 
to  do  so  ;  hut,  aft«r  all,  the  fame  which  you  hare  acquired  is  not  your  own.  It 
belongs  to  me ;  it  belongs  to  others.  Forty  million  American  citizens  are  ten- 
ftnts  in  common  of  this  priceless  property.  It  is  not  owned  alone  by  you  and 
your  children.  We  ail  hare  a  direct  and  immediate  interest  iu  it.  Whatever 
strife  may  have  existed  among  ua  as  a  people  ;  whatever  of  crimination  and 
recrimination  may  have  been  engendered  amid  the  fierceness  of  party  passion, 
yet  In  the  cool  moments  of  calm  reflection  every  tme  patriot  loves  his  country 
as  our  common  mother,  and  points  with  just  pride  to  the  hard-earned  repntation 
of  all  her  children.  Let  me  invoke  you,  therefore,  iu  the  name  of  all  the  Amer- 
ican people,  to  do  nothing  that  may  even  seem  to  be  a  stain  upon  the  judicial 
ermine,  or  to  dim,  for  a  moment,  the  bright  escutcheon  of  the  American  Senate. 
The  honorable  manager  who  addressed  yoa  on  yesterday  [Mr,  Boutwell] 
referred  in  eloquent  terms  to  Carpenter's  historical  painting  of  emancipation. 
Following  at  an  humble  distance  his  example,  may  I  he  permitted  to  say  that 
I  have  never  entered  the  rotunda  of  this  magnificent  and  gorgeous  Capitol  when 
I  have  not  felt  as  if  I  were  treading  upon  holy  ground  ;  and  I  have  sometimes 
wished  that  every  American  sire  could  be  compelled  by  law  and  at  the  public 
expense  to  bring  his  children  here,  at  least  once  in  their  early  years,  and  to 
cause  them  to  gaze  upon  and  to  study  the  statuary  and  paintings  which,  at 
every  entrance  and  in  every  ball  and  chamber  and  niche  and  stairway,  are  redo- 
lent with  the  history  of  our  beloved  country,  Columbus  studying  the  unsolved 
problem  of  a  new  world,  and  the  white  man  and  Indian  as  types  of  the  march 
of  civilization,  arouse  attention  and  reflection  at  the  threshold.  Within,  the 
speaking  canvas  proclaims  the  embarcation  of  the  Pilgrim  Fathers,  Their  sub- 
lime appeal  to  the  God  of  oceans  and  of  stormi ;  their  stern  determination  to 
seek  a  "faith's  pure  shrine"  among  the  "sounding  aisles  of  the  dim  woods," 
and  "freedom  to  worship  God;"  and  the  divine,  the  angelic  countenance  of 
Hose  Standish  as  she  leans,  with  woman's  love,  upon  tlie  sboulder  of  her  hus- 
band, and  looks  up,  with  woman's  faith,  for  more  than  mortal  aid  and  guardian- 
ship, so  fixes  and  rivets  attention. 

That,  aa  ;ou  g&ze  upon  the  veimil  cheak. 
The  lifeless  figure  almost  aeems  l«  apeak. 

And  there  is  the  grand  painting  that  represents  Washington,  the  victor,  sur- 
rendering his  sword  after  having  long  before  refused  a  crown — one  of  the  sub- 
limest  scenes  that  earth  has  ever  seen,  presenting,  as  it  nobly  does,  to  all  the 
,  world  the  greatest  and  best  example  of  pure  and  unselfish  love  of  country. 
Not  to  speak  of  other  teeming  memories  which  everywhere  meet  the  eye  and 
stir  the  soul,  as  I  sat  a  few  days  since  gazing  upward  upon  the  group  { Wash- 
ington and  the  sisterhood  of  early  States)  who  look  down  from  the  topmost 
height  of  the  dome,  methought  I  saw  the  spirits  of  departed  patriots  rallying  in 
misty  throngs  from  their  blissful  abode  and  clustering  near  the  wondrous  scene 
that  is  transpiring  now  ;  and  as  I  sat,  with  face  upturned,  I  seemed  to  see  the 
shadowy  forms  descend  into  the  building  and  arrange  themselves  with  silent  but 
■lately  pr^tration  in  and  arouitd  this  gorgeous  apartment.    I  hare  seen  them,  in 
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iiDftginfttion.everaince!  I  see  them  now !  Above  and  all  around  us.  Thereinthe 
galleries,  amid  those  livingformaof  lovelineaB  and  beauty,  are  Martha  Washington 
and  Dolly  Madiaon  and  hundreds  of  tbemaids  and  iDfttroiis  of  the  Revolution,  look- 
ing down  with  intense  intereat  and  anxious  expectation,  and  watching  with  pro- 
foundeat  solicitude  the  progreaa  of  the  grandeat  trial  of  the  nineteenth  century. 
And  there,  in  your  very  midat  and  at  your  aidea,  are  aitting  the  shades  of  Sher- 
man and  Hamilton,  "Washiiigton  and  Madiaon,  Jefferson  and  Jackson,  Clay  and 
Webster,  who  in  years  that  are  past  bent  every  energy  and  employed  every 
effort  to  build  oar  own  great  temple  of  libeity,  which  has  been  and  will  con- 
tinue in  all  time  to  he  the  wonder,  the  admiration,  and  thcaatonishment  of  the 
world.  If  there  he  joy  in  heaven  over  one  sinner  that  repenteth,  and  if  the 
shades  of  Dives  and  Lazarus  could  commune  across  the  great  gulf  with  each 
other,  it  is  no  wonder  that  the  spirits  of  departed  patriots  are  gathered  to  wit- 
ness this  mighty  inquest,  and  that  they  are  now  sitting  with  you  upon  this,  the 
most  solemn  of  all  earthly  investigations.  Behind  the  Chief  Justice  I  see  the 
grave  and  solemn  face  of  the  intrepid  Marshall ;  and  above,  among,  and  all 
around  us  are  the  impalpable  forms  of  all  the  artists  of  our  former  grandeur  ! 
Mr.  Chief  Justice  and  Senators,  if  you  cannot  clasp  their  shadows  to  your  aouls, 
let  me  entreat  you  to  feel  the  inspiration  of  their  sacred  presence ;  and  as  you 
love  the  memory  of  departed  greatness  ;  as  you  revere  the  names  of  the  patriot 
fathers  ;  and  as  you  remember  the  thrilling  tones  of  the  patriot  voices  that  were 
wont  to  speak  "  the  thoughts  that  breathed  and  the  words  that  burned  "  with 
deathless  love  for  our  institutions  and  our  laws,  so  may  you  be  enabled  to  banish 
from  your  hearts  every  vestige  of  prejudice  and  of  feeling,  and  to  determine 
this  great  issue  in  the  lofty  spirit  of  impartial  justice,  and  with  that  patriotic 
regard  for  our  present  and  future  gloi'y  that  ever  prompted  the  action  of  the 
purest  and  b^.st  and  greatest  name^  that,  in  adorning  our  own  history,  have 
illuminated  the  history  of  the  world.  And  when  the  day  shall  come — and  may 
it  be  far  distant — when  each  of  you  shall  "  shuffle  off  rhia  mortal  coil,"  niayuo 
thorn  be  planted  in  the  pillow  of  death  to  imbitter  your  recollection  of  the 
scene  that  isbeing  enacted  now  ;  and  when  the  time  shall  come,  aa  come  it  may, 
in  some  future  age,  when  your  own  spirits  ahall  flit  amonij  the  hoary  columaa 
and  chambers  of  this  edifice,  may  each  of  you  be  then  enabled  to  exclaim — 

Here  I  faithfully  discharged  the  highest  duty  of  earth  ;  here  I  nobly  (liRCBrded  all  pas- 
sion, prejudice,  and  feeling;  here  I  did  my  duty  and  my  whole  duty,  regardleaa  of  conse- 
queucea  ;  and  here  I  find  my  own  Dame  inscribed  in  lettera  of  gold,  flaehicg  and  shining, 
upon  the  immortal  roll  where  the  names  of  all  just  men  and  true  patiiota  are  recorded  ! 

I  do  not  know,  Mr.  Chief  Justice,  that  it  ia  exactly  in  accordance  with  the 
etiquette  of  a  court  of  justice  for  me  to  do  what  I  propose  to  do  now  ;  but  I  trust 
that  you  and  the  Senate  will  take  the  will  for  the  deed,  and  if  there  is  anything 
improper  in  it  you  will  overlook  it.  I  cannot  close,  sir,  the  remarks  which  I 
iave  to  make  in  this  case,  without  returning  my  profound  thanks  to  the  Chief 
Justice  and  the  senators  for  the  very  kind  and  patient  attention  wilh  which  they 
have  listened  to  nle  on  this  occasion.  Imperfect  as  the  argument  haa  been,  and 
lengthy  as  it  haa  been,  you  have  extended  to  me  the  patient  attention  which  I 
had  little  reason  to  expect,  and  I  cannot,  senators,  take  my  aeat  without  retuni- 
ing  my  thanks  to  you,  whether  it  be  according  to  the  uaage  of  a  court  like  this 

On  motion  of  Mr.  Tipton,  the  Senate,  sitting  for  the  trial  of  the  impeachment. 
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Saturday,  Jjinl  25, 1868. 

The  Chief  Justice  of  the  United  States  took  the  chair. 

The  uBual  proclamation  having  been  made  by  the  Sergeant- at  arms, 

The  managers  of  the  impeaehment  on  the  part  of  the  House  of  Repreaenta- 
tives  and  the  counsel  for  the  respondent,  except  Mr.  Stanbery,  appeared  and 
took  ihe  seats  assigned  to  tbem  respectively. 

The  members  of  the  House  of  Eepreaentatives,  as  in  Committee  of  the 
Whole,  preceded  by  fttr.  E,  B.  Washbutne,  chairman  of  that  committee,  and 
a«oompanied  by  the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the 
seats  provided  for  them.  , 

The  Chief  Justicb,  The  Secretary  will  read  the  jonrnal  of  yesterday's 


The  journal  of  yesterday's  proceedings  of  the  Senate,  sitting  for  the  trial  of 
the  impeachment,  was  read. 

The  CmBF  Justice.  The  first  busiuesB  this  mnrning  is  the  order  proposed 
by  the  senator  from  Vermont,  [Mr.  Edmuuds.]     The  clerk  will  read  the  order. 

Mr.  Edmu\ds.  Mr.  President,  at  the  request  of  several  senators  who  desire 
to  consider  the  question,  I  move  that  the  consideration  of  the  order  be  post- 
poned until  Monday  morning. 

Mr,  Drake.  Mr.  President,  I  move  that  the  order  be  indefinitely  postponed. 

Mr.  SuMNEH.  That  is  better. 

Mr.  Drake.  And  ou'that  motion  I  call  for  the  yeas  and  naye. 

Mr.  Edmunds.  So  do  I,  Mr.  President. 

The  Chiee  Justice.  The  motion  for  indefinite  postponement  takes  prece- 
dence of  the  motion  to  postpone  to  a  day  certain ;  and  upon  that  question  the 
yeas  and  nays  are  demanded. 

The  yeas  and  nays  were  ordered. 

Mr.  CoNKLiNG.  I  wish  to  inqui^'e  what  was  the  motion  of  the  senator  from 
Vermont  i 

The  Chief  Justice.  The  senator  from  Vermont  moved  to  postpone  until 
Monday;  ibe  senator  from  Missouri  moves  to  postpone  indefinitely;  and  the 
question  now  is  upon  the  indefinite  postponement. 

Mr.  Sherman.  1  should  like  to  have  ihe  order  read. 

The  Chief  Justice.  Tlie  clerk  will  read  the  order. 

The  chief  clerk  read  es  follows: 

Ordered,  That  after  the  arfcumentB  ehall  be  concluded,  and  when  the  doors  shall  bt  cloeed 
for  deliberation  upon  (he  final  queslion,  the  official  roporlers  of  the  Senalo  shall  take  dovfu 
the  debates  upon  the  final  question  to  Ije  reported  in  the  proceedings. 

The  question  being  taken  by  yeas  and  nays  on  Mr.  Drake's  motion,  resulted — 
yeas,  20;  nays,  27  ;  as  follows; 

Ykab — Messrs.  Caroeron,  Chandler,  Conkling,  Corbett,  Drake,  Ferry,  Harlati,  Howard, 
Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  Nye,  Pouieroy,  Eomsey,  Boss,  Stewart,  Sum- 
ner, Thayer,  Tipton,  and  Yates— 20. 

Says — Messrs,  Anthony,  Buclialew,  Craf^in,  DaTis,  Diion,  Doolltle,  Edmunds,  FeasBQ- 
den,  Fowler,  Frelinghuygen,  Grimes,  Henderson,  Hendriuks,  Howe,  Johnson,  McCreerj, 
Morgan,  Norton,  Patterson  of  Tennessee,  SsnUbury,  Shermuu,  Trumbull,  Van  Winkle, 
Vickers,  Willey,  WillianiB,  and  Wilson— 27. 

Not  voting— Messrs.  Bajard,  Cattell.  Cole,  Oonness,  Pattevsou  of  New  Hampshire, 
Spragiie,  aiid  Wade— 7. 

8d  the  order  was  not  indefinitely  postponed. 

The  Chief  Justice.  The  question  recurs  on  the  motion  of  the  senator  from 
Vermont  to  postpone  the  order  until  Monday. 

The  motion  was  agreed  to. 

Mr.  SlTMNEH.  Mr.  President,  I  Send  to  the  Chair  an  order  which  I  desire  to 
hare  read. 

The  Chief  Justice.  The  Secretary  will  read  the  order. 

Hoslcd  byLjOOQlC 
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The  ctief  clerk  read  ae  follows  : 

Ordered,  That  the  Senate,  sitting  for  the  trial  of  Andrew  Johnson.  President  of  the  United 
Stat«B,  will  proceed  bo  vote  on  the  several  articles  of  impeachment  at  13  o'clock  on  the  daj 
after  the  close  of  Che  arguments. 

Mr.  ScMNER.  If  tlie  Senate  is  ready  to  act  on  it 

The  Ohikf  Justice.  The  order  is  for  present  conaideration,  unless  objected  to. 

Mr.  Johnson.  I  object. 

The  Chief  Justice.  Being  objected  to,  it  Hea  over. 

Mr.  Sumner.  Mr.  President,  I  send  to  the  Chair  two  additional  rnlea,  the  firet 
of  which  is  derived  from  the  practice,  of  the  Senate  on  the  trials  of  Judge 
Chase  and  Judge  Peck. 

The  Chief  Justice.  The  Secretary  will  read  both  of  the.  additional  rales 


The  chief  clerk  read  as  follows  ; 

Rule  S3.  In  taking  the  votes  of  the  Senate  on  the  art[cles  oj  impeachment  the  presiding 
officer  shall  call  each  senator  h;  his  name,  and  upon  each  article  propose  the  fallowiDg 

queatioQ,  in  the  manner  following;  "Mr. ,  how  say  you,  is  the  respondent, — , 

guilty  or  not  guilty  as  charged  in  the article  of  impeBxihment  I"  whereupon  each  sena- 
tor shall  rise  in  his  place  and  answer  "guilty"  or  "  not  guilty." 

Rule  S4.  OtI  a  conviction  by  the  Senate,  it  shall  be  the  duty  of  the  presidinfr  officer  Tortb- 
wilh  to  pronounce  the  removal  from  office  of  the  convieled  person  according  to  the  require- 
ment  of  the  Constitution.     Any  further  judgment  shall  boon  the  order  of  Che  Senate. 

The  Chief  Justice.  Is  the  Senate  ready  for  the  conaideration  of  these  rules 

DOW  1 

Mr.  Johnson.  I  object. 

The  Chief  Justice.  Objection  ia  made;  they  will  lie  over.  [After  a  pause.]. 
Gentlemen  of  counsel  for  the  President,  you  will  please  proceed  with  the  argu- 
ment in  hia  defence. 

Hon.  William  8.  Groesbeck  addressed  the  Senate  on  behalf  of  the  respond- 
ent, as  follows  : 

Mr.  Chief  Justice  and  Senators  :  I  am  aorry  that  I  am  not  bo  well  to-day 
as  I  should  like  to  be  ;  but  I  know  the  desire  of  the  Senate  to  get  on  with  this 
argument,  and  I  have,  therefore,  preferred  to  come  here  this  morning  in  the  con- 
dition I  am.  and  attempt  to  present  an  outline,  at  least,  of  the  views  I  have 
formed  of  the  respondent's  case. 

Since  the  organization  of  our  government  we  have  had  five  trials  of  impeach- 
ment— one  of  a  senator  ,and  four  of  judges,  who  held  their  office  by  appoint- 
ment and  for  a  tenure  that  lasted  during-life  or  good  behavior.  It  has  not  been 
the  practice,  nor  is  it  the  wise  policy,  of  a  republican  or  representative  govern- 
ment to  avail  itself  of  the  remedy  of  impeachment  for  the  control  and  regulation 
of  its  elective  officers.  Impeachment  was  not  invented  for  that  purpose,  but 
rather  to  lay  hold  of  offices  that  were  held  by  inheritance  and  for  life.  And  the 
true  policy  of  a  republican  government,  according  to  my  apprehension,  is  Ijf  leave 
these  matters  to  the  people.  They  are  the  great  and  supreme  tribunal  to  try 
such  questions,  and  they  assemble  statedly  with  the  single  object  to  decide 
whether  an  officer  shall  be  continued  or  whether  he  shall  be  removed  from 

I  may  he  allowed,  senators,  to  express  ray  regret  that  such  a  case  as  this  is 
before  you  ;  but  it  is  here,  aud  it  must  be  tried,  and  therefore  I  proceed,  aa  I 
promised  at  the  outset,  to  say  what  I  may  feel  able  to  say  in  behalf  of  the 
respondent. 

In  the  argument  of  one  of  the  managers  the  question  was  propounded ; 

Is  this  body,  now  sitting  to  determine  the  accunation  of  the  House  of  RepresentalireB  against 
the  Preaideni  of  the  United  States,  the  Senate  of  the  United  SlatoB  or  a  court  f 

The  argument  goes  on  to  admit  : 

If  this  body  here  is  a  court  in  any  manner  aa  contradislinguiahed  from  the  Senate,  then  we 
agree    •     «     ■     •     that  the  accaied  may  claim  the  benefit  of  the  rule  in  criminal  naaw. 
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tbat  he  ma;  only  be  convicted  when  the  eridence  makea  the  cttae  d^r  heyond  reaaonable 

In  view  of  this  etatement.  and  in  view  of  the  effort  thnt  has  been  made  by 
the  mauagera  in  thia  cause,  I  aek,  Eenators,  your  attention  to  the  question,  in 
what  character  do  you  sit  on  this  trial  ?  We  have  heard  labored  and  protracted 
discnstiion  to  show  that  you  did  not  sit  as  a  court ;  and  the  managers  have  even 
taken  offence  at  any  such  recognition  of  your  character.  For  some  reason  I  will 
not  allode  to  they  have  done  even  more,  and  claimed  for  this  body  the  most 
extraordinary  jurisdiction.  Admitting  that  it  was  a  constitutional  tribunal,  they 
have  yet  claimed  that  it  knew  no  law,  either  statute  or  common  ;  that  it  consulted 
no  precedents  save  those  of  parliamentary  bodies  ;  that  it  was  a  law  unto  itself; 
in  a  word,  that  its  jurisdiction  was  without  bounds  ;  that  it  may  impeach  for  any 
cause,  and  there  is  no  appeal  from  its  judgment.  The  Constitution  would  appear 
to  limit  somewhat  its  jurisdiction,  but  everything  this  tribunal  may  deem 
impeachable  becomes  such  at  once,  and  when  the  words  "  high  crimes  and 
misdemeanors"  are  used  in  that  instrument  they  are  without  signification  and 
intended  merely  to  give  solemnity  to  the  charge. 

To  sustain  this  extraordinary  view  of  the  character  of  this  tribunal  we  have 
been  referred  to  English  precedents,  and  especially  to  early  English  precedents, 
Then,  according  to  my  recollection,  impeachment  and  attainder  aad  bills  of  pains 
and  penalties  labored  together  in  tlie  work  of  murder  and  confiscation^  Sena- 
tors, I  do  not  propose  to  linger  about  these  English  cases.  We  have  cases  of 
our  own  upon  this  subject ;  we  have  teachings  of  our  own.  This  we  know ; 
our  fathers,  in  framing  the  Constitution,  were  jealous  of  delegating  their  power, 
and  tried  to  mak.e  a  linuted  constitutional  government;  tried  to  enumerate  all 
the  power  they  were  willing  to  intrust  to  any  department  of  it.  The  executive 
department  is  limited ;  the  judicial  department  is  limited ;  and  the  legislative 
department,  we  have  supposed,  was  also  limited ;  but  according  to  the  argu- 
ment made  here  on  this  trial  it  is  otherwise,  and  it  has  in  its  service  and  at  its 
command  an  institution  that  is  above  all  law  and  acknowledges  no  restraint ;  an 
institution  worse  than  a  court-martial,  in  that  it  has  a  broader  and  more  danger- 
ous jurisdiction.  Senators,  I  cannot  believe  for  one  moment  that  there  is  lying 
in  the  heart  of  the  ConstitatioD  any  such  tribunal  aa  thia ;  and  I  invite  your 
attention  to  a  brief  examination  of  our  own  authorities  and  of  our  own  teachings 
upon  this  subject. 

It  was  with  much  doubt  and  hesitation  that  the  jurisdiction  to  try  impeach- 
ment at  all  was  intrusted  to  the  Senate  of  the  United  States.  The  grant  of  thia 
power  to  this  body  was  deferred  to  the  laat  moment  of  time.  Nor  was  your 
jurisdiction  overlooked.  Allow  me  to  call  your  attention  very  briefly  to  the 
proceedings  of  the  Federal  Convention  upon  this  subject  as  recorded  in  the 
journal  of  that  body.  In  the  first  report  that  was  presented  it  was  proposed  to 
allow,  impeachment  for  "malpractice  or  neglect  of  duty."  It  will  be  observed 
that  Siie  was  very  English-like  and  very  broad  in  the  jurisdiction  proposed  to 
be  conferred.  There  is  not  necessarily  any  crime  in  the  jurisdiction  here  pro- 
posed to  be  conferred.  In  the  next  report  it  was  proposed  to  allow  the  tribunal 
jurisdiction  for  "  treason,  bribery,  and  corruption."  It  will  be  observed  that 
they  began  to  get  away  from  the  English  precedents  and  to  approach  the  final 
results  at  which  they  arrived.  The  jurisdiction  here  proposed  was  partly  crim- 
inal and  partly  broad  and  open,  not  necessarily  involvmg  penal  liability.  In  the 
next  report  it  was  proposed  that  impeachment  should  be  allowed  for  "  treason 
or  bribery " — nothing  else.  It  will  be  observed  that  here  was  nothing  but 
gross,  flagrant  crime.  This  jurisdiction  was  considered  too  limited,  and  was 
opened,  and  that  gives  ue  the  jurisdiction  we  have  in  the  present  constitution, 
"  treason,  bribery,  or  other  high  crimes  and  misdemeanors  " — no  malpractice,  no 
neglect  of  duty,  nothing  that  Kelt  the  jurisdiction  open.  The  jurisdiction  is  shut 
«nd  limited  by  any  &ii  construction  of  this  language ;  and  it  was  intended  to  be 
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ehut.  It  18  impoHBible  to  obeerve  the  progreaa  of  the  deliberatiooa  of  the  Con- 
Tention  upon  thia  single  queation,  beginning  with  the  broadest  and  moat  open 
jnrisdtction,  sod  ending  in  b  juriadiction  defined  in  these  technical  terms  of  law, 
without  cominp  to  the  conciuaion  that  it  was  their  determination  that  the  jnris- 
dictioa  should  oe  circumacribed  and  limited. 

But  in  what  character,  aenators,  do  you  ait  here  ?  You  have  heard  the  argu- 
ment of  the  maiiagera ;  you  have  beard  their  frequent  diacuseions  upon  this  Bub- 
ject  all  through  the  progreaa  of  the  cause,  appealing  to  English  precedents  to 
naintiuu  the  position  that  you  ait  here  not  aa  a  court,  but  as  an  inquest  of  office 
or  as  sonie  niimelesa  tribunal  with  unbounded  and  illimitable  jurisdiction.  Now, 
we  have  precedenta,  our  own  prec  edenta  upon  this  aubject ;  and  let  me  call  your 
attention  to  them  for  a  few  moments. 

Bnt,  before  doing  so,  I  desire  to  say  that  it  has  been  heard  for  the  first  time 
in  this  trial  that  this  tribunal,  sitting  as  yoo  are  silting,  was  anything  else  than 
B  court  I  challenge  the  gentlemen  in  all  the  investigations  they  may  have 
made  of  the  action  of  the  constitutional  convention,  of  the  utterances  of  jurists, 
or  of  anything  that  baa  been  said  or  done  to  throw  light  upon  this  inquiry,  to 
produce  anything  calculated  to  make  the  irapreasion  that  the  tribunal  that  tried 
impeachment  was  anything  elae  than  a  court. 

Let  ua  look,  senators,  to  our  own  precedents.  We  have  had  five  trials  of 
impeachment  in  the  United  States.  The  first  was  the  case  of  Blount.  What 
was  the  language  of  the  tribunal  in  that  trial — not  of  counsel,  but  of  the  tribunal 
itself  7  What  was  its  language  upon  this  identical  question  *  Hear  it.  When 
they  came  to  give  their  final  decision  they  did  it  in  ibis  language  : 

The  court  is  of  opinion  that  the  matter  alleged  in  the  plea  of  the  defendant  is  sufficient 
in  law  to  show  Chat  this  court  ought,  not  to  hold  jurisdiction  of  the  eaid  inipeuchment,  and 
that  tbe  said  iuipeacbment  be  dismissed. 

That  18  good  authority.  It  ia  good  American  precedent  upon  this  question. 
It  is  the  deliberate  opinion  of  the  Senate  of  tbe  United  States  in  the  first  trial 
in  which  it  sat  in  this  capacity,  declaring  itself  in  the  moat  solemn  language  it 
uttered  throughout  the  trial,  its  final  decision,  to  be  a  court,  and  not  an  inquest 
of  office  or  some  nameless  thing  that  by  reason  of  its  mystery  is  calculated  to 
frighten  or  at  least  to  confuse. 

What  Wfis  the  next  case  t  The  Pickering  caae.  I  am  referring  now  to  the 
appendix  to  volume  three  of  tbe  Senate  Journal.  On  pages  489  and  S07  the 
language  of  the  body  will  be  found  on  this  subject  in  the  following  form  :  in  its 
process,  its  own  language,  it  styles  itself  "  the  Senate  sitting  in  their  capacity 
of  a  court  of  impeachment,"  and  the  last  action  of  the  body,  theu  decision,  wae 
upon  the  question  in  this  form : 

Is  the  court  of  opinion  that  John  Pickericg  be  remoTedl 

So,  too.vin  the  next,  the  Chase  trial.  The  President  in  that  caae  atylea  the 
body  a  "  court,"  and,  more  fortunate  than  the  Chief  Justice  in  this,  eacaped  all 
censure  from  the  managers  of  the  House  of  Representatives. 

In  the  next,  the  case  of  Peck,  the  tribunal  it  self  took  the  final  vote  under  ita 
own  reaolulion  in  this  language  : 

Besolced,  That  this  court  will  now  pronounce  judgment  in  the  case  of  James  H.  Peck, 
judge  ef  the  United  Stales  court  for  the  district  of  Missouri, 

In  the  case  of  Judge  Humphreys,  in  1862,  the  Senate  styled  itaelf  in  all  ita 
proceedings  "the  high  court  of  impeachment." 

Senators,  I  have  gone  over  every  precedent  we  have  in  our  own  history  upon 
this  question,  and  I  show  that  in  every  instance  the  body,  the  Senate,  in  thoae 
ttiale,  aolemrily  declared  itself  to  he  a  court.  If  we  are  to  go  for  precedents,  let 
us  take  our  own  rather  than  tbe  precedents  from  abroad,  which  have  been  ao 
liberally  quoted  by  tbe  managers  on  this  occasion. 

In  what  spirit,  senators,  should  you  try  tbia  caae  1  Allow  me  to  refer  yon 
upon  this  subject  to  the  language  of  Story  in  his  Commentariea  on  the  Conati- 
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tutioD,  to  be  found  on  page  216,  aectioa  743.     I  beg  yonr  attentioD  to  this  lan- 
guage of  JuBtiee  Story  upon  the  question  which  I  have  just  propounded : 

The  great  objei^ls  to  be  Bttaineii  in  Ibe  selection'  of  a,  tdbunal  for  tbe  trial  of  impeacli- 
ments  ore  impartiality,  inteKritr,  intelUii^etice,  and  iodepetideDfe.  If  eitlierof  tLcse  benant' 
wg  the  trial  miiat  be  radically  itnperfect.  To  secare  itnpartiulitj  the  body  must  be  in  Bome 
deetee  TeoiOTed  from  popular  power  and  paasiooa,  from  the  influence  of  sectional  prejudice, 
and  from  the  more  dangerous  influence  of  party  spirit.  To  secure  intef^rity  there  must  ha 
a  lofty  sense  of' duty  and  a  deep  lesponsiliility  to  future  times  and  to  Gwl."  To  secnrti  inlol- 
li|^nc«  there  must  be  age,  experience,  and  high  inlelleetual  powers  as  well  as  : 
To  secuio  independeuce  there  must  bennraberaaswell  as  talents,  and  aconflden 
at  once  from  permanency  of  place,  dignity  of  tf'" —   -  "^  —  is-i.  —  a  __._,_.!_.. 

On  the  next  page  he  adds  : 

Strictly  speaking,  the  power — 

That  is,  the  power  of  impeachment — 
partakes  of  a  political  character;    and  on  this  Recount  it  requires  to  ijo  guarded  in  its 
exercise  against  the  spirit  of  faction,  the  intolerance  of  party,  and  the  sudden  movements  of 
popular  feeling. 

Senators,  this  is  .not  my  language  ;  it  is  the  language  of  a  distinguished  jurist 
whom  you  all  respect.  While  it  is  not  mine,  I  afSrra,  by  all  our  own  authori- 
ties, by  our  own  teachings  on  this  subject,  that  it  is  a  true  and  faithful  por 
traiture  of  what  is  meant  in  Ihe  Constitution  by  the  tribunal  which  triei  . 
impeachments.  And  for  this  very  purpose  you  have  been  sworn  anew  to  pre- 
pare you  for  tills  new  duty.  The  oath  which  you  took  when  you  entered  this 
chamber  as  senators  was  a  political,  legislative  oath.  The  oath  that  is  now  upon 
yon  is  purely  j  ndicial,  to  do  impartial  justice. 

We  are,  then,  senators,  in  a  court.  Wliat  are  you  to  try  T  You  are  to  try 
the  charges  contained  in  thesearticlesofimpeachntent,  and  nothing  else.  Upon 
what  are  you  to  try  them  ?  Not  upon  common  fame  ;  not  upon  the  price  of 
gold  in  New  York,  or  upon  any  question  of  finance  ;  not  upon  newspaper  rumor ; 
not  npon  any  views  of  party  policy ;  you  are  to  try  them  upon  the  evidence 
offered  here  and  nothing  else,  by  the  obligation  of  your  oaths. 

What  is  the  issue  before  yoa?     Allow  me  to  eay  it  is  not  a  question  whether 
this  or  that,  thing  were  done.     You  are  not  here  to  try  a  mere  act.     By  the  very 
terms  of  the  Constitution  you  can  only  try  in  this  tribunal  crime.     Let  me  repeat 
the  jurisdiction ; 
TreasOD,  bribery,  anil  other  high  criiues  and  misdemeanors. 

The  jurisdiction  is  shut  within  that  language,  and  the  issue  that  this  court 
can  try  is  only  the  issue  of  crime  or  no  crime.  What  is  crime  t  In  every  grade 
of  it,  senators,  there  must  be  unlawful  purpose  and  intention.  Where  these  are 
wanting  there  cannot  be  crime.  There  must  be  behind  the  act  the  unlawful 
pnrpose  prompting  its  commission  ;  otherwise  there  can  be  no  crime. 

Let  me  illustrate.  Suppose  a  crazy  man  should  burst  into  this  chamber  and  kill 
one  of  us.     He  has  committed  the  act  of  homicide ;  he  has  not  committed  a  crime. 

Let  oie  put  the  case  in  a  different  form.  Suppose  a  President  should  become 
deranged,  and  while  in  that  coniiition  should  plot  treason,  attempt  to  bribe,  and 
break  law  upon  law,  would  you  impeach  him  t  You  have  no  jurisdiction  to  try 
him  upon  impeachment. 

Let  me  put  another  case  not  snpposititious.  President  Lincoln  claimed  and 
exercised  the  power  of  organizing  military  commissions,  under  which  he  arrested 
and  imprisoned  citizens  within  the  loyal  States.  He  had  no  act  of  Congress 
warranting  it ;  and  the  Supreme  Courl  has  decided  tliat  the  act  was  against  the 
express  provisions  of  the  Constitution.  Now  comes  the  question,  and  I  beg 
your  attention  to  it :  suppose  be  did  violate  the  express  provisions  of  the  Con- 
■  stitution,  according  to  the  gentlemen  on  the  other  side  he  must  be  convicted.  I 
beg  to  read  from  the  argument  of  one  of  the  managers  upon  that  subject.  Says 
the  manager  who  addressed  you  on  the  day  before  yesterday  : 

Nor  can  the  President  prave  or  plead  the  motive  by  which  be  professes  to  have  been  gov- 
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«ni«d  tn  h!s  TioUtion  of  the  laws  of  die  oonntty.        ' .      *        *  '        T^e  neosuoij, 

the  ioeTitable  presumption  in  law  ii,  that  be  acted  under  the  influence  of  bad  motiTM  in  bo 
doing-,  and  do  evidence  can  'ba  fatiodnced  controlling  or  coloring  in  any  degree  thie  naceB- 
B*rr  piwnmptioQ  rf  the  law, 

HaTisg,  tberefeiv,  ao  right  to  entertain  an;  mottve  coutrar^  to  hia  conaHtntioaal  obliga- 
tion to  execute  tlie  laws,  be  cannot  plead  Ha  motive.  Inaamncb  aa  he  can  neither  plead  nor 
prove  hia  motive,  the  preBumpthln  oT  the  law  mn«t  i«mwa  that  in  Tlolating  hit  oath  of  office 
and  the  Conatitntiou  o£  (he  United  Statea  he  wa«  Influenced  by  a  bad  motive, 

Tlie  gentleman  seems  to  ackQowledge  tbat  tliere  mnet  be  a  motire.  There 
can  be  no  crime  without  motive.  But  when  the  party  cornea  forwud  and  oSere 
to  prove  it  hia  answer  ie,  "Ton  shall  not  prove  It."  When  he  comes  forward 
and  offers  to  prove  it  from  his  warm,  living  heart,  the  ansVer  ie,  "  We  will  make 
up  your  motive  out  of  the  preakmptioDS  of  law,  and  conclnde  you  upon  that 
subject;  we  will  oot  hearyoa."  Tbe  command  u  "aileaee"  when  you  propose 
to  prove  the  esa«t  motive  fay  which  yon  were  prompted  in  the  act. 

No,  senators ;  the  jurisdiction  of  this  body  is  to  try  crime.  There  is  no 
crime  without  unlawful  intention  and  purpose.  Yon  cannot  get  it  witliont  the 
unlawful  intent  or  purpose  behind  the  act  prompting  its  commiision.  Why, 
what  is  the  judgment  that  you  shall  render  in  this  case  I  Not  did  the  President 
do  this  or  th«t  act ;  that  is  not  your  inquiry  ;  but  waahe  guihy  of  a  high  mis- 
demeanor in  tbe  purpose  with  which  he  did  the  act  f 

With  these  preliminary  observations,  I  propose  to  proceed  to  a  brief  examina- 
tion of  the  merits  of  the  case. 

You  are  now  all  of  you,  senators,  familiar  with  the  articles  of  impeachment, 
and  I  need  not  attempt  t^  go  over  them  article  by  article.  I  have  this  to  say, 
and  you  will  all  concur  with  me  instantly  upon  making  the  statenient :  tbe  first 
eight  articles  are  bmlt  upon  two  acts  of  tbe  President;  the  onoi  4ie  removal 
of  Stanton,  the  other  the  letter  of  authority  given  to  Thomas.  Kow,  if  you 
will  take  up  these  eight  articles,  and  then  the  last,  the  eleventh,  and  notice 
the  substantial  part  of  them,  around  which  they  throw  tbeir  charges  of  bad 
iatent  and  their  averments,  you  will  see  that  in  the  whole  eight  articles  there 
are  but  these  two  acta,  the  removal  of  Stanton  and  tbe  letter  of  authority  to 
Thomas,  so  that  we  have  only  to  inquire  in  reference  to  these  two  acts  iu  order 
to  ascertain  the  merits  of  this  case  upon  these  eight  articles,  and  in  fact  I  may 
say  the  eleventh  also. 

If  the  President  of  the  United  States  bad  the  right  to  remove  Edwin  Bf. 
Stanton,  then  these  eight  articles  are  without  sapport.  If,  in  addition  to  that, 
he  had  the  right  to  give  that  leUier  of  aalhority  to  Loreneo  Thomas,  the  eight 
articles  fall  in  ruins  instantly.  There  is  no  senator  who  has  studied  this  case 
who  will  not  see  tbe  accuracy  of  this  statement  at  once;  and  it  relieves  us  from 
the  necessity  of  going  through  them,  aitieie  by  article,  and  ste{L  hy  step  Give 
me  these  two  propositions,  the  right  to  remove  Stanton  and  the  ngbt  to  issue 
the  letter  of  authority  to  Thomas,  and  the  articles  fait  instantly ;  there  is 
nothing  left  of  ibem.  So  that  we  have  at  last,  in  tbe  consideration  of  these 
articles,  but  two  inquiries  to  make ; 

1.  Had  the  President  the  right  to  remove  Stanton! 

2.  Had  he  the  right  to  issue  tbe  letter  of  authority  to  ThooMU  ? 

I  propose,  as  weU  as  I  am  able  in  my  condition,  to  examine  these  two  ques- 
tions. 

Taking  up  tbe  questions  in  their  order,  first,  hod  the  Presi^Bn*  the  right  to 
reUove  Edwin  U.  Stanton  1  I  propose  to  examine  that  qneBtion,  in  the  first 
instance,  in  oonoeclion  with  the  act  regulating  the  tent»e  of  c«Ftttio  civil  offices. 
It  is  claimed,  on  the  one  side,  that  by  the  operati<H«  itf  tins  law  Ur.  Stanton 
was  withdrawn  from  bis  previous  position  ana  covered  and  protected  here  ;  it  is 
claimed,  upoo  the  other  side,  that  ibo  law  does  not  apply  to  bis  case,  and  if  it 
do  not,  I  think  it  will  be  acknowledged  by  tbe  seutofi  that  the  Fresideiit  bad 
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the  right  io  remove  him.  Allow  me  to  call  yotu  atteBtioc,  theref««,  to  one 
section  of  t&is  law  in  which  the  question  U  presented ; 

That  BT617  peraoD  holding  any  citH  office  to  which  he  boa  been  appointed  bj  an^  with  the 
adricB  aod  so&Mmt  of  the  Seaate,  and  evfirj  pereoo  yiho  sb^l  l^reaiter  be  appoioted  to  any 
euch  office,  aad  Bhall  become  dnlv  oualiGed  to  act  therein,  ia,  and  shall  be,  entitled  to  bold 
such  office  nntil  a  BQCcessor  ibsll  kave  heen  in  like  siBnnei  appointed  anl  duly  qualified, 
except  ai  herein  otherwise  provided :  PTOvided,  That  the  Secretaries  of  State,  tif  the  Tiean- 
urj,  of  War,  of  the  Navy,  and  of  the  Interior,  the  PoBtmaeter  General,  and  the  Attorney 
Genera!  ehall  hold  their  offices  respectivelr  for  and  during  the  term  of  the  President  by 
whom  they  maj  hate  been  appointed,  and  lor  one  month  thereafter,  subject  to  removal  by 
and  with  th«  advice  and  cotiaent  of  the  Senate.  . 

Now,  gentletnen,  let  me  state  a  few  facts  before  we  proceed  to  the  coneidera- 
tion  of  the  conetrnction  of  this  section.  The  firet  fact  to  which  I  call  your 
attention  is  that  the  act  was  passed  on  the  Sd  of  March,  1867.  I  furtbor  call 
your  attention  tb  the  fact  that  Stanton's  commiaaion  is  dated  on  the  15th  of 
January,  1862.  It  is  a  commisBion  given  to  him  by  President  Lincoln,  by  which 
he.,waB  to  hold  the  office  of  Secretary  for  the  Department  of  War  "  during  the 
pleEuure  of  the  Freaident  of  the  United  States  for  the  time  being."  Hir.  John- 
aoH  became  President  on  the  lUth  of  April,  1865.  He  has  not  in  any  manner 
•ommissioned  Mr.  Stanton.  Upon  these  facts,  senators,  I  claim  it  is  clear 
that  Mr. 'Stanton  is  not  protected  by  this  bill.  Let  us  inijuire.  The  law  pro- 
0Med  to  grant  to  the  cabinet  officers,  as  they  are  called,  a  term  that  shall  last 
anring  the  term  of  the  President  by  whom  they  were  appointed,  and  one  month 
thereafter.  Mr.  Johnson  has  not  appointed  Mr.  Stanton.  He  was  appointed 
during  the  first  term  of  Mr.  Lincoln.  He  was  not  appointed  at  all  duiing  the 
current  presidential  term.  He  holds  his  office  by  a  commission  which  would 
send  him  tbrongh  administration  after  administration  until  it  is  recalled.  Now, 
what  is  the  meaning  of  this  language,  "he  shall  hold  his  office  during  the  term 
of  the  President  by  whom  he  was  appointed  1"  and  he  was  not  appointed  during 
the  present  term.  I  think  that  is  enough.  It  does  seem  to  me  that  that  simple 
Statement  settles  this  question. 

The  gentleman  has  said  this  is  Mr.  Lincoln's  term.  The  dead  have  no  own- 
ership in  office  or  estate  of  any  kind.  Mr.  Johnson  is  the  President  of  the 
United  States  with  a  term,  and  this  is  his  term.  But  it  would  make  no  differ- 
ence if  Mr.  Liucolo  were  living  to-day ;  if  Mr.  Lincoln  were  the  President 
to-day,  he  conld  remove  Mr.  Stanton.  Mr.  Lincoln  would  not  have  appointed 
him  dndng  this  term.  It  was  during  the  last  term  that  Mr.  Stanton  received 
his  appointment,  and  not  this ;  and  an  appointment  by  a  President  during  one 
term,  by  the  operation  of  this  taw  will  not  extend  the  appointee  through  another 
tenn  because  that  same  party  may  happen  to  be  re-elected  to  the  Presidency. 
Stanton,  therefore,  holds  under  his  commission,  and  not  uuder  the  law, 

Ag^D,  senators,  his  tenure  of  office  cannot  he  extended  or  changed  from  hia 
commission  to  the  law.  What  is  the  proposition  of  this  law  ?  Mr.  Stanton 
hdd,  before  its  passage,  "  during  the  pleasure  of  the  President  for  the  time 
being."  This  law  proposes  to  give  him,  in  place  of  a  term  at  pleasure,  a  term 
■  of  years  and  one  month  thereafter.  By  what  authority  can  tbe  Congress  of  the 
-  United  States  extend  the  term  in  this  manner !  That  office  can  only  be  held 
by  the  apptiintment  of  the  President.  His  nomination  and  his  appointment 
must  cover  the  whole  terra  which  the  appointee  claims.  On  any  other  theory 
the  Oongreas  of  the  United  States  might  extend  the  offices  of  persona  who  bad 
been  appointed  indefinitely  through  years  and  years,  and  thua  defeat  the  con- 
■titnt^oal  provision  that  the  President  shall  nominate  and  shall  appoint  for  the 
office,  fox  the  whole  tenn  of  the  office.  There  is  no  other  construction  that  can 
be  pnt  SpMi  It. 

Atid  ia  tltis  view  of  it,  it  mpears  to  me,  senRton,  that  the  law  we  hare  onder 
iwisid«nnj«tf  eaUiiot  be  made  to  apply  to  any  offioee  which  were  obcfipied  at 
the  time  of  Its  pusage.    Take  the  case  of  a  *generai  office  held  at  plestnre. 
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Wbat  18  the  chnracter  of  thftt  tenare  1  Tke  lowest  tennte  known  to  the  !aw  ie 
H  tenure  at  pleaenre,  at  saffwancei  at  frill.  To  convert  that  into  a  tentice  for  a 
fixed  term  ie  to  enlarge  It,  to  extend  it,  to  innrease  it,  to  make  it  a  larger  estate  titan 
it  waB  before.  If  the  office  be  one  that  cannot  be  filled  wltbotit  presidential -notn-. 
ination  and  appoiutmeot  it  does  seem  to  me,  whateVer  maybe  the  office,  it  cannot 
be  extended  us  to  those  who  were  in  office  at  the  time.  If  this  be  a  right  con- 
straction  of  the  act  of  March  2,  1867,  aud  I  am  compelled  to  leave  it  with  thifl 
brief  eiamination,  Mr.  Stanton  is  left  where  he  was  before  its  paesage. 

It  is  further  to  be  observed  that  the  act  of  March  2.  1867,  haa  no  repealing 
clanse.  We  are,  therefore,  remitted  to  the  previous  laws  applicable  to  his  case, 
and  this  refers  us  to  the  Constitution  aud  the  act  of  August  7,  1789.  B;  the 
provisionB  of  this  law  it  is  provided  among  other  things  that —  -%■ 

There  shall  be  an  execntive  department  to  be  denominated  the  Depaitmeat  of  War ;  and 
there«liell  be  a  principal  officer  therein  to  be  called  the  Secretary  for  the  DepnrtoieQt  of  War, 
who  shall  perform  and  execute  such  duties  as  shall  from  time  to  time  be  enjoined  on  or 
intrusted  to  him  by  the  President  of  the  United  States,  and  the  said  pnacipol  oDicer  shall 
conduct  the  business  of  the  s^d  department  iu  such  manner  as  the  President  of  llie  United 
Slates  shall  from  time  to  time  order  and  instruct. 

There  shall  be  in  the  said  department  an  inferior  officer,  to  be  appointed  by  said  principal 
ofBcer,  to  be  employed  therein  as  be  shall  deem  proper,  and  to  be  called  tbe  chiet  clerk  of 
the  Department  of  War  i  and  whenever  the  said  principal  officer  shall  be  reinored  Irom 
office  by  the  Prexident  of  the  United  States,  and  in  any  other  case  of  vacAncy,  shall,  dol- 
ing the  same,  have  charge  of  the  records,  books,  &c.  . 

This  is  tbe  law  to  which  we  are  referred,  unless  the  act  to  regulate  the  telinre 
of  certain  civil  ofGcea  covers  the  case  of  Mr.  Stanton.  By  the  terms  of  this  law, 
bjr  tbe  commission  that  was  issned'  to  Mr.  Stanton  to  bold  "  during  the  pleasure 
of  the  President  of  the  United  States  for  the  time  being"  iramed  upon  this  law, 
by  tbe  uniform  constniction  of  it,  aa  I  shall  show,  the  President  had  the  right 
to  remove  Mr.  Stanton  according  to  his  pleasure.  * 

Mr.  Fbssendbn.  Mr.  PreBident,  the  counsel  will  excuse  me.  I  wish  to  ob- 
serve, if  I  may  be  permitted  to  do  so,  that  the  counsel  is  evidently  taboring 
under  very  severe  difficulty  in  endeavoring  to  go  on,  and  if  he  finds  himself 
very  much  oppressed  I  feel  disposed  to  move  an  adjournment  unless  one  of  the 
managers  wishes  to  occupy  the  day. 

Mr.  GBOEaBECK.  I  am  very  much  obliged  to  the  senator,  if  he  will  allow  me 
to  answer  him.  I  thatik  him  for  the  suggestion  ;  but  I  came  here  indisposed 
this  morning,  and  I  have  apprehensions  that  I  shall  not  be  any  better  if  this 
matter  is  postponed.  Hence  I  do  not  know  but  that  I  had  better  go  on  aa  best 
I  ciin.  I  shall  be  very  thankful  for  the  attention  of  the  Senate  to  what  I  shall 
say  in  the  condition  in  which  I  find  myself. 

But  we  are  told,  senators,  by  the  gentlemen  who  aigue  this  caQse  on  the  other 
side  that  there  has  been  no  stich  case  as  the  removal  of  a  head  of  a  department 
without  the  co-operation  of  the  Senate,  and  that  the  construction  which  we  claim  - 
as  applicable  to  this  law  is  unsound.  Allow  me,  upon  that  subject,  to  call  your 
attention  to  pages  357  and  359  of  the  proceedings.  I  now  refer  to  the  letter  of 
John  Adams,  written  under  one  of  these  three  laws  that  were  passed  in  the  first 
Congress  under  the  Conatitutioa.     I  give  you  the  letter  : 

Philadelphia,  Uag  19,  leoo. 

Sir  :  Divers  caases  and  considerations,  eiaentiaL  to  the  administration  of  the  government, 
in  my  judement,  requiting  a  ehMife  in  the  Department  of  State,  yon  bib  hereby  discharged 
from  uiy  lurthei  service  <u  georetary  of  State. 

JOHH  ADAMS, 
PniidtlUt^tit  Dniltd  SlaUl. 

That  was  the  act  of  John  Adams,  by  whose  casting  vdle  the  hill  of  1789  was 

Eawed:  Uiat  act  was  done  according  to  the  couettoctioit  t^t  was  given  to  the 
ill ;  and  it  is  an  outri^t  removal  dariBg  tbe  sendou  of  tbe  Senate  withont  ^ 
co-operation  of  the  Smate.  I'he  letter  is  addreaeed  to  Ae  Seoretary  of  8t^e  la 
hia  office,  declaring  bim  removefi ;  and  when  Mr.  Adune  comes  to  commnucwK 
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with  tbe  Senate  im  teaie  Ws  eoBnmaie^timi  numinathig  John  U«rflbB]l,  not  "  in 
place  of  Mr.  Pieimriag,  to  be  i^ored  with  your  UMDt,"  but  "  ia  plsce  of  Hr. 
Fiekering,  raatoTed  by  my  will,  and  acBording  to  the  Ikw  and  the  languaeo  of 
biB  oonuniesion."  Why,  eenSton,  there  is  no  doubt  aboat  it.  If  John  Aduna, 
who  paseed  this  Isw  In  the  Senate  by  his  cctsUttg  vote,  had  had  the  least  idea 
that  the  power  of  removal  waa  not,  as  it  is  said  to  be  in  the  law,  in  bisowa 
hand,  do  the  gentlemen  eappoBe  that  he  would  have  taken  the  course  he  did,  and 
that  he  would  not  have  Utken  some  anoh  course  as  this  :  "  Senators,  I  propoee, 
with  TOUT  consent,  to  remove  Timothy  Pickering  and  appoint  >Tohn  Marshall  in 
his  place."  That  was  not  the  right  oonetructton  of  the  law.  His  act  is  the 
tiiW  construction  according  to  his  own  interpretation  arid  according  to  the  inter- 
pretation that  has  been  given  from  that  day  to  this,  down  to  the  passage  of  the 
act  of  March  2,  1867,  done  in  session,  done  by  himself,  done  without  consnlta- 
tioo  or  co-operalion  with  the  Senate ;  and  that  very  form  which  be  adopted  when 
be  did  remove,  as  a  distinct  and  independent  act,  has  been  followed  from  that 
da;  to  this. 

Senators,  let  me  call  your  attention,  too,  while  I  am  npoa  this  subject,  and 
leet  I  forget  it,  to  the  langaage  of  John  Marshall  in  the  ea8e  of  Marbury  vt. 
ILadison.  He  was  there  discussing  the  question  when  an  appointment  Was 
made,  when  it  was  complete,  so  that  it  was  withdrawn  from  the  control  of  the 
President ;  and  he  held  in  the  decision  of  that  case  that  it  was  complete  when 
the  commission  was  made  out ;  bpt  in  the  course  of  his  decision  he  goes  on  to 
remark: 


When  the  officer  is  TemoTable  at  the  will  of  the  Eiecutivf 
plets*  hie  appoiDlment  is  of  no  conceTo,  becnusa  the  act  is  at  auf  time  revocable. 

So  it  was  always  held,  and  so  it  has  been  always  understood,  "  removable  by 
the  President ;"  tbat  is  the  language ;  so  the  commission  rune,  "  removable  at 
the  pleasure  of  the  President  for  the  time  being."  When  ?  In  recess  ?  no,  at 
his  pleasure;  in  session  T  no,  at  his  pleasure,  is  the  lapguage  of  the  commission 
and  the  authority  given  by  the  commission  and  by  the  law.  Who  will  attempt 
tcytonstrae  a  commission  in  such  langaage,  holding  at  pleasure,  into  a  commie- 
sKn  tbat  be  may  remove  this  month  or  that  mouth  or  the  next  month,  or  in 
leoeas  or  in  session  1  It  is,  senators,  at  pleasure ;  so  it  has  always  been  under- 
stood and  constmed. 

If  I  am  right  in  the  view  which  I  hare  very  briefly  taken  of  the  operations 
of  this  law,  Mr.  Stanton  was  not  covered  by  it,  and  he  is  subject  to  removal 
under  the  commission  which  he  received  from  Mr.  Lincoln  and  under  the  law  of 
1789.  I  beg  you  to  observe  that  that  law  is  in  fnll  force.  There  is  no  attempt 
to  repeal  it  in  the  act  of  March  2,  1667.  That  act  in  fact  has  no  repealing 
olanse.     What  then  i     What  become  of  the  first  eight  articles  of  this  case  1 

Let  ui  stand  at  this  point  and  look  over  the  case ;  it  is  an  excellent  point  of 
observation  from  which  to  look  at  it.  We  have  removed  one  difficulty ;  we 
have  ascertained  one  fact :  £dwin  M.  Stanton  could  be  removed  by  the  Presi- 
dent. I  should  like  to  linger  on  this  question  longer.  I  should  like,  if  I  bad 
voice  and  health  to-day,  to  call  your  attention  to  many  other  points  which  I  bad 
intended  to  present  in  thisdiBcosBion.  I  should  like  to  read  to  you  the  langaage 
of  four  own  senators  upon  this  question,  especially  the  pertinent  language  of 
^e«Mtator  who  from  the  conference  committee  reported  this  bill  for  your  eon- 
sideration.  .  I  should  like  to  read  that  language,  for  It  was  the  last  ntt«a&oe 
in  this  Ghamber  before  the  bill  was  passed ;  and  it  was  received  with  no  dissent- 
iugvoice.    It  *aa  the  true,  sound,  accepted  construction  of  the  law. 

Bvt  I  g>M  m.  We  'hare  torn  down  the  aSaia  structure  of  tfaeee  ^ht 
nrOc^  %dn  otit  t^e  qoM^on  of  the  power  to  remove  Stanttm  Irom  tbeaa 
•t^  ttvttSe^-'Mnd  they  are  wttfatfHt  snpjK^.  All  you  have  left  to  oonsider  Is 
thestb^e  oHMttoaof  Uie  righv  1&  iK»k^  tKe  aiJiaterm  authority  apoa  Lorenso 
'Tttotn""-    nVtaatOTB,  we  see  mom  tiian  tiiat,  A  &i»  be  so.    All  dieM  ^bm- 
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HoBB  of  intent— all  thOBe  qaMtiooi  of  ft)ro&-*«ll  theae  qoestions  of  whether  we 
intended  to  gn  into  cotut— all  these  qnestbiiB  that  occupied  ob  so  moall  in  the 
cnune  of  this  inveatigatioD,  vanieh  out  of  B%ht ;  for  if  we  had  this  ftsliinritj. 
Edwin  M.  Stanton  was  a  treapaBser;  we  had  the  right  to  resrove  him,  and  we 
wew  not  bound  to  go  to  oonrt  to  ascertain  that  right. 

Bat,  Benatore,  let  me  aak  yon  etill  one  other  qneation  before  I  proceed.  Sup- 
pose Ut.  Stanton  ia  within  the  tenure-of-office  act,  what  then  1  The  inquiry 
then  comee  for  yonr  conaideration  whether  the  Preaident  ia  oriminat  in  acting 
upon  the  anppositioii  that  be  Was  not  within  it.  Thia  inquiry  doea  not  challenge 
toe  coQBtitntionaiity  of  the  law.  It  is  a  qneation  of  conatruction  of  a  doubtful 
law.  Is  there  a  aenator  here  who  will  not  admit,  whatever  hie  view  may  be 
upon  this  subject,  that  it  wsa  a  law  about  which  any  one  might  reasonably  adopt 
this  conatruction  1  1  believe  that  a  majority  of  the  senator  in  thia  diamber  are 
of  the  opinion  that  it  doeB  not  apply  to  the  case  of  Mr.  Stanton  ;  and  even  if  it 
did,  there  Is  no  majority  of  senators,  intelligent  seuatora  ae  you  are,  who  would 
say  that  there  was  not  room  for  doubt  in  the-  construction  of  the  law.  What 
then?  Let  me,  in  thia  connection,  refer  you  to  the  act  creating  the  office  of 
Attorney  General.  It  is  to  be  found  on  page  93  of  1  Statutes  at  Large,  and 
reada  aa  follows : 

And  there  sball  also  be  appointed  a  meet  person,  learned  in  the  law,  to  act  aa  Attorney 
General  for  the  United  Stales,  who  shall  be  sworn  or  affirmed  to  a  faithful  e; ''- '  '■'- 


office!  whose  duty  it  sball  be  to  prosecute  and  conduct  all  euits  in  the  Supreme  Court  In 
which  the  United  States  shall  be  concerned,  and  to  givb  his  advice  and  opinion  upon  quesUona 
of  law  when  required  b^  the  President  of  the  United  Slates. 

I  need  not  read  any  further.  Here  waa  a  law,  the  tenure- of-ofBce  act,  construe 
it  aa  you  will,  about  which  no  aenator  will  dilfer  aa  to  the  fact  that  it  might  be 
■reasonably  interpreted  as  not  covering  Mr.  Stanton  by  ita  proviaiona.  And  now 
suppose  that  the  Preaident  of  the  United  States  did  take  counsel  upon  this  aab- 
ject,  and  did  construe  the  law  as  Senator  Sberman  and  other  senatora  in  this 
chamber  have  construed  it ;  I  am  putting  this  case  now  upon  the  theory  that 
it  covered  Mr.  Stanton  ;  yet  a  law  of  douhtful  conatruction  aa  it  is,  if  the  pVee- 
ident  availed  himself  of  the  counsels  of  this  officer,  who  ia  designated  for  this 
special  duty,  he  is  harmless  by  this  impeachment,  goes  acquit  of  all  charge  of 
lawleaeneas,  and  cannot  be  censured  for  following  such  counsel. 

What  is  the  testimony  on  that  subject!  We  have  a  little.  It  was  offered  by 
the  managers  themselves.  You  remember,  senators,  when  we  were  introducing 
the  teetimony  in  this  cause,  it  was  offered  by  the  defence  to  give  you  the  hill^t 
meaaure  of  light  upon  all  theae  queations.  The  managers  ahnt  it  out.  Yon 
consented  that  the  evidence  which  we  propoaed  to  offer,  of  couaiiltationa  that 
were,  held  in  the  presence  of  the  President  by  his  cabinet,  where  every  word  waa 
an  acl.  busioess  conenltations,  not  idle  conversations,  but  couBultationa  for  the 
purpose  of  deciding  upon  these  grave  and  important  matters ;  consultations 
which,  if  you  individually  were  to  undertake  to  inveatigate  thia  queation  of 
motive  and  what  was  done,  yon  could  not  paas  by — when  we  ofiered  to  bring 
these  in  and  they  were  excluded,  we  thought  for  a.  time  we  were  without 
auy  light  on  this  question.  But,  aenators,  I  will  refer  you  to  some  evidence 
bearing  on  thia  very  point  and  to  a  meeting  of  the  cabinet,  as  set  forth  in 
evidence  offered  by  the  managers,  where  all  the  membera  of  the  cabinet  were 
present,  and  where  it  appeara  that  this  subject  came  up  for  constdwation,  and  it 
was  "  taken  for  grant«d  that  as  to  those  members  of  the  eabiiiet  who  had  been 
appointed  by  Mr.  Lincoln,  dieu-  tenure  of  office  was  not  "fixed  by  the  provisions 
of  the  act.  I  do  not  remember,"  aaya  the  Preaident,  "that  the  point  was  dia- 
ttnetly  stated ;  bat  I  weU  recollect  that  it  was  au^ested  by  one  member  of  the 
cabinet  who  waa  appointed  by  Mri  Lincoln  and  that  no  dissent  frae  expreaaed." 

T%e  Attorney  QeBeral  waa  there ;  the  entire  cabinet  was  there ;  and  this 
snbjeet  woe  considered ;  tbia  very  question  of  coustmclion  came  up,  and  tke 
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(^iniso  TM  ext>ratied  that  Mr.  gtanton  waa  not  included.  So  that  even  if  th«  km 
oorered  him,  ^et,  by  the  itaAority  of  the  sMlate  appointing  an  Attorney  Oeoerttl 
and  reqidring  him  to  give  advice  upon  qtteetjona  of  law,  the  Freaident,  acting  . 
Bpon  the  ooBsaltatiaa  that  occured  io  bia  presence,  had  the  right  to  do  what  he 
did  in  this  instance ;  and  eves,  as  I  aaid,  if  the  law  covers  Mr.  Stanton,  it  being 
acmestioo  of  oonatrnotion,' the  reapondeot  is  protected. 

In  this  view  I  deeire  to  repeat  that  we  get  rid  of  a  large  portion  of  this  canfle, 
and  Mi^refore  it  is  that  I  would  like  to  linger  at  this  point ;  for  it  aeems  to  me 
that-it  is  the  moat  important  point  In  the  caoas.     But  I  pass  on. 

Suppose,  aenatois,  that  the  view  which  I  have  been  presenting  ia  not  cor- 
rect, and  that  the  law  does  apply  to  Sir.  Stanton,  what  then  1  The  next 
inqniry  is  whether  that  act  be  constitutional,  or  rather,  let  me  say,  if  it  be 
conatitntional,  whether  the  ciinduct  of  the  President  in  the  removal  of  Mr.  Stan- 
ton waS'  crimiual,  I  am  aware  that  very  many  of  you  participated  as  legis- 
lators in  the  passage  of  that  very  law,  and  that  you  have  affirmed  its  constitti- 
donality.  In  the  unfortunate  OfMidition  of  this  ca^e  the  lawmakers  become  the 
judges,  and  therefore  I  would  not  be  understood  as  arguing  the  point  that  I  now 
propose  to  present  with  a  view  to  change  your  opinions  oi  to  show  that  the  law 
was  unconaiitutional.  It  ie  not  that;  but  I  beg  you  to  obaeive  that  my  whole 
object  ia  to  present  tbia  inquiry  to  your  coneideralion,  whether,  in  the  condition 
of  thia  question  and  in  the  condition  of  the  President,  he  had  the  right  to  take 
the  steps  that  he  did  take  without  incurring  the  charee  of  criminality  t 

And  now,  passing  as  I  shall,  although  I  had  intended  to  take  it  up.  all  dis- 
cussion of  this  as  an  original  question  ;  passing  by  the  inquiry  what  ia  the  right 
interpretation  of  the  Constitution  as  to  the  place  where  thia  power  of  removal 
ia  lodged,  I  proceed  to  consider  the  question  in  the  aspect  wliicb  I  hace  eug- 
gested.  I  start  from  this  point.  The  question  is  at  leaat  doubtful ;  andfrom- 
that  point  of  view  I  propose  to  examine  it  as  it  stood  on  the  3d  of  March, 
.  1867,  or  at  the  time  the  President  acted  iu  this  case,  to  aacertain  the  question 
of  criminality  od  hia  part  in  the  act  which  he  did. 

Our  government  ia  composed  of  three  departments,  which,  according  to  the 
theoty  of  their  structure,  are  to  last  through  all  time  and  under  all  triaU  and  are 
to  be  preserved  in  their  entireness<  and  integrity.  The  power  has  been  carefully 
divided  and  distribcted  among  them  with  a  view  to  preserve  each  one  in  its  sepa- 
ratenesB  and  independence,  Tbey  are  each  independent  of  the  other.  !No  one  is 
responsible  to  the  other.  They  are  responsible  te  the  people  or  to  the  States. 
All  this  ia  carefully  eet  down  in  the  Constitution.  Thos^  who  have  charge  of 
these  various  departments,  by  the  theory  and  strnctnre  of  the  government,  are 
enjoined  each  to  take  care  of  its  own  prerogativ.e,  if  I  may  use  such  a  word,  and 
to  protect  itself  against  all  possible  encroachment  from  the  others.  Thia  tbey 
do,  each  and  every  department,  by  observing  with  the  utmost  fidelity  the  pro- 
liaions  of  the  written  Constitution. 

At  the  head  of  one  of  these  departments,  the  executive,  stands  the  President 
of  the  United  States.  He  is  sworn  by  an  oath,  the  moat  solemn  and  obligatory 
that  could  be  administered,  "faithfully  to  execute  the  o£ce  of  President  of  the 
United  Slates,  and  to  preserve,  protect,  and  defend  the  Conatitution  of  the 
United  States."  This  is  not  an  oath  merely  to  execute  the  laws.  The  taws 
we  not  named  in  it.  The  first  piurt:  of  thia  oath,  ;'&itfafully  to  execute  the 
office  of  President,"  wonld  oovat  his  obligation  to  execute  the  law  and  bia  obliga- 
tioa  to  discharge  all  other  exeeuliTe  duties  imposed  upon  him.  There  would 
Beem  to  he  something  more  tban  this ;  and  he  ie  req^nired,  in  addition  to  thia  OKtb 
that  eoverft  hia  utdinary  exeoutivB  dtdies,  to  swear  to  the  best  of  bis  Ability  to 
mnacve,  ]ROtMt>  tmd  -defend  the  Oonstitution  of  the  United  States.  JTh&t  j>ath 
IB  admilUsterfld  to  &e  President  alone  of  all  the  ofGocfs  of  the  government.  I 
do  not  My*  aeaaima,  that  it  bafi  any  extraordinary  significance  ;  bat  f  do 
eaiy  that  tWe  k  «iough  in  it  for  admonition,  at  least;  there  is  enough  in  It  for 
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GAUBtsBt  cfmtlon  as  a  duty  of  the  Fieaident  )a  teference  to  tbe  Oonatitntion.  It 
does  Beem  to  me  tbat  th«  terms  of  boi^  an  oaXh  solemnly  imposed  upon  him 
would  impress  him  with  the  ideot  oi  any  of  ^e  with  the  idea,  that  it  was.  th«  first 
pammount  duty  that  be  should  ever,  in  all  hie  executive  coaduct,  Weep  his  eye 
npou  the  Constitution  of  the  United  Stat«e ;  in  all  trial  that  he  should  look  to 
it ;  in  all  doubt  that  he  should  lean  toward  it ;  in  all  difficulty  that  he  should 
take  shelter  under  it. 

I  heard  the  eloquent  Rrgtiment  of  the  manager  [Mt.  Boutwell]  who  addressed 
us  but  two  days  ag'o.  I  heard  what  be  said  aboat  the  exeoutive  department.  I 
should  be  pleased  if  I  had  strength  of  voice  to  answer  it.  The  sum  and  sub- 
stance of  it  was  that  the  Froeideat  of  Cbe  United  States  is  but  the  constable  of 
Congress ;  no  more ;  that  he  is  put  into  his  place  merely  to  execute  the  laws  of 
Congress.  Why,  senators,  this  is  not  the  right  interpretation  of  the  Constitu- 
tion.' He  is  the  the  Chief  Magistrate  of  this  nation,  having  charge  of  one  of  its 
great  departments ;  and  he  is  faithless  to  his  trust  if  be  do  not  pr*itect  the  pow- 
ers confen-ed  by  the  Constitution  upon  that  department. 

But  without  delaying  upon  this  question,  let  me  proceed  at  once  to  what  is 
more  vital  to  the  matter  in  hand.  Shall  he  disregard  law  1  Never.  He  should 
never  in  mere  wantonness  disregard  any  law  of  Congress  that  may  be  passed, 
Shall  be  execute  all  law )  Let'  me  answer  that  question  by  referring  yea 
to  the  argument  of  the  gentleman  whom  I  hare  just  nnmed.  I  refer  to  pages 
814,  Sid,  and  817  ;  and  I  beg  leave  to  say  that  I  take  i^sue  with'  the  mana- 
ger in  the  propositions  which  he  has  taken  on  this  subject,  almost  entirely.  He 
says : 

If  a  law  be  in  fact  unconstitutional  it  may  be  repealed  by  CongraBB,  or  it  may,  pos- 
ibiy. 

Just  possibly — 
when  a  case  duly  arises,  be  annulled  in  its  unconBtitutianal  features  by  the  Supreme  Couit 
of  the  United  States.  The  repeal  of  the  law  is  a  legislative  act ;  the  declaration  by  the  oourt 
that  it  is  imceofltitutional  in  a  judicial  act;  but  the  power  to  repeal  or  Jo  annul  or  to  set  aside 
a  law  of  the  United  States  ie  in  no  aspect  of  Ibe  case  an  exucutive  power.  It  is  made  the 
duty  of  tbeEiecutive  to  take  care  that  the  laws  be  faithfully  Executed — an  injunction  wholly 
inconsistent  with  the  theory  that  it  is  in  the  power  of  the  Executive  to  repeal  or  annul  or  dis- 
pense with  the  lan's  of  the  land.  To  Uie  Prxsident  in  theperformanoeof  bis  executive  duties 
all  laws  are  alike.  He  can  enter  ioto  ao  inquiry  as  to  their  expediency  or  constituUonsJity. 
All  lawi)  are  presumed  to  be  constitutianat,  and.  whe^er  in  fact  constitutional  or  not,  it  is 
the  duty  of  the  Executive  so  to  regard  them  while  they  have  the  form  of  law. 

That  is  the  last  cotjgressional  theory  I  have  heard.     Let  me  read  further : 

Hence  it  follows  that  the  crime  of  tbe  President  is  not,  either  in  fact  or  as  set  forth  In  the 
articlea  of  impeachmeDt.  that  he  has  violated  a  constitutional  law,  bht  Ms  crime  is  tbat  be 
has  violated  a  law,  and  in  bis  defen<v  no  inqniry  can  he  made  whether  Ibe  law  is  constitu- 

So  that,  according  to  the  reasoning  of  the  manager,  if  now  here  on  this  inquiry 
you  should  be  of  the  unanimous  opinion  that  the  law  for  the  alleged  violation  of 
which  the  President  is  impeached  was  unconstitutional,  yet  you  would  have  to 
go  on  and  convict  him  of  the  comuiiasion  of  a  crime  in  the  fact  that  be  did  not 
execute  what  was  not  law.  I  desire  to  read  a  little  further  on  this  question. 
Hear  the  manager : 

The  Senate,  far  the  purpose  of  deciding  whether  t^e  respoadent  is  Innocent  or  guilty,  caa 
enter  into  no  inquiiy  as  to  the  constitutionality  of  the  act,  which  it  was  tbe  President's  duty 
to  execute,  and  which,  ujion  his  own  answer,  aod  by  repeated  official  confessiona  and  admis- 
sions, he  tntentionally,  wilfully,  daliberatelyset  aside  and  violated. 
Let  me  read  agun : 

With  deference  I  mainlaln  still  further  that  it  ii  not  the  right  ol  any  seDator  tn  this  trial  to 
be  governed  by  any  opinion  he  may  entertain  of  the  constitunocaU^  or  expediencyof  tbelaw 
in  questinn.  Ytji  the  purposes  oi*  thi«  trial  Die  statute  which  tbe  Rresident,  upon  his  own 
eonfessloa,  haarepealecUf  violated  is  the  lawof  the  land.    Biaciimcis  that  he  violaled  the 

I  wish  to  read  one  other  passage  from  this  speech,  to  show  the  Btortling  doo- 
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bines  which  ^  tmn^vr  tea  pnt  foilfa,  sad  fipon  wbieh  h  aeesH  tbe  President 
u  to  be  cOBTinted,  MWvding  t»  tib  tfaei»; !    fie«  &i».-. 

If  the  PrerideUt,  or  Tice-Ft^sldeot,  M  anj  otbar  cfVil  officer,  tlolates  a  IftW,  Wg  peril  is 
tfaat  be  mar  ^  iapeacbed  bj  tiw  flonie  of  BeprsMntalfvw  asd  convicted  b;  the  oemtte. 
Thia  is  prensely  tbe  raipoitaibiliey  wfaleh  tin  respoBdenC  hag  tncuired  i  ami  it  «o«)d  bs  no 
relief  to  bim  fet  big  wilntt  yidation  of  tbe  law,  in  the  drcuroslaticeB  ia  irbicb  be  ia  now 
placed,  if  the  oonrt  itself  had  pronounced  the  Bsme  lo  be  nnconatiliiCioual. 

Senstore,  in  ansireriiig  the  question  whether  the  President  shall  execate  all 
laws,  I  beg  to  be  nnderatood  aa  differing  in  toto  cibIo  troin  the  gentleman  &om 
whose  argnment  I  have  jnst  read.  If  a  law  be  declared  by  tbe  Bnprente  Court, 
the  third  department  of  this  goTemment,  and,  by  tbe  Tery  terms  of  the  Consti- 
tution itself,  tiie  highest  and  final  interpreter  of  the  constitntionalitj  of  con* 
gressional  enactment,  to  be  nnconetitntional,  the  President  ia  sntme  to  hit  poai- 
tion  if  he  execttte  it  in  letter  or  in  spirit,  or  one  jot  or  tittle  of  it.  Let  me  tell  tbe 
gentleman,  in  answer  to  bis  long  argnmentation  upon  this  point,  that  he  makes  no 
distinction  between  law  whatever,  that  if  an  act  of  Congress  be  nnconstitntiona! 
it  IB  no  law ;  it  never  was  a  law ;  it  never  had  a  puticle  of  validitj,  althongh  it 
went  thiongh  the  forms  of  congieesional  enactment ;  from  the  beginning  ab 
initio  it  was  nnll  and  void,  and  to  execute  it  is  to  violate  that  higher  law,  the 
Constitution  of  the  United  States,  which  delares  that  to  be  no  law  which  is  in 
conflict  with  its  provision. 

What  shall  I  say,  then,  in  answer  to  this  argnment  ?  Shall  be  execnte  alt 
law  1  No.  If  a  law  be  declared  by  the  Snpreme  Conrt  unconstitutional  he 
sfaonld  not  execnte  it.  If  the  law  be  upon  its  very  face  in  flat  contradiction  to 
plain  express  provisions  of  the  Constitution,  as  if  a  law  sbonld  forbid  the  Pres- 
ident to  grant  a  pardon  in  any  case,  or  if  a  lew  should  declare  that  he  should 
not  be  Commandes'- in-chief  I  or  if  a  law  shonid  declare  that  he  should  take  no 

Strt  in  tbe  making  of  a  treaty,  I  Bay  the  President,  without  going  to  the  Supreme 
onrt  of  tbe  United  States,  maintaining  the  integrity  of  his  department,  which 
for  the  time  being  is  intmsted  to  him,  is  bound  to  execute  no  such  legislation  ; 
and  he  if  cowardly  and  nntnie  to  tbe  reBponsibilitiefi  of  his  poeition  if  he  should 
ezecnle  it 

\  But,  aenatoTB,  tbe  dlffionlty  is  not  here.  Tbe  difficulty  arises  in  donbtful  cases, 
in  cases  where  the  powers  are  not  plainly  and  expressly  stated  in  the  Constitu- 
tion ;  ^d  here  it  is  that  we  come  to  the  question  in  inquiry  between  ua  in  this 
caae.  Suppose  an  act  of  Congress  interpret  the  Constitution  in  a  donbtfnl  case 
for  the  first  time,  shall  the  President  execute  it  1  I  say  y^.  Snppose  an  act, 
instead  of  giving  an  interpretation  for  the  fi ret  time  in  a  doubtful  caae,  contradicts 
aldng  accepted  previous  interpretation — in  thie  supposition  we  are  approaching 
the  case  before  us — what  is  to  be  done  1  To  follow  the  Gonstitutioais  the  first  and 
paramount  duty  of  the  President,  and  to  maintain  the  integrity  of  his  depart- 
ment is  also  a  duty;  and  if  an  act  of  to-day  is  contrary  to  a  long  establisbed 
inter^tation  of  tie  Constitution  upon  a  qnestlon  of  power,  and  a  fit  case  pre- 
sents itself  where  he  is  required  to  act,  it  le  right  and  proper  in  a  peaceable  way, 
with  K'due  regard  to  the  public  welbre,  to  tcBt  the  accnracy  of  tbe  new  interpre- 
tation in  the  forum  which  is  the  highest  and  final  interpreter  of  such  questions. 

Senators,  with  this  prehminoi?  observation  I  propose  to  examine  the  condition 
of  this  question  at  tbe  time  the  President  performed  these  acS)  i  but  before  I  do 
BO  ^ow  me  to  call  your  attention  to  a  iew  rules  pf  interpretation.  Thay  ore 
these  : 

Acqnleacence  bjr  the  people  And  the  vaiionB  departments  of  the  government 
gives  Ibrae  to  any  interpretAtioB.    (15  Horyland  BeptHti,  p.  458.) 

Let  me  state  another.    It  may  be  a  grave  queation  whether  a  first  interpreta- 
.  tion  is  rif^t;  fast  long  acquiesBSnee  In  it,  if  it  be  a  statute,  makes  another  stab- 
nle  necessary  to  ckSuge  it ;  if  it  be  a  couBtitution,  it  would  require  an  amend- 
ment of  the  constitn^on  to  change  it.     (4  Gill  and  Johnson,  p.  315.) 
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Let  me  g^re  ynu  aootlier.  A  long  and  uoifonn  iaterpreUtion  becomes  a  fixed 
interpretation.  When  a  constitution  eariy  nndergiMB  legislative  interpretation, 
and  a  eerieH  ^  acte  are  passed  according  to  such  interpretation,  covering,  say, 
70  yenrs,  even  if  it  were  doubtfal,  eucb  ConHtant,  long,  and  uniform  iaterpreta' 
tion  ahonld  remove  the  doubt.     (1  Maryland  Reports,  p.  391.) 

I  de«ire  to  refer  yon  tn  one  other  rule,  before  I  pass  to  the  argttment,  to  be 
found  in  1  Story,  section  408 : 

And,  after  all,  the  moit  antxceplional  source  of  collaler^  iHlerpntatiim  is  from  tlie  practiMl 
eiposttioD  of  tba  goveriiEnent  itself  \a  its  various  departments, upon  parlicalac  questions  dis- 
CQssed  and  settled  upon  their  ovid  single  moriM.  Tbese  approach  the  nearest  in  their  own 
niktare  to  judicial  expositions,  and  haee  Ike  same  general  rfcontniHidation  that  beloiifCis  to  the 
latter.  They  are  decided  upon  solemn  argument,  pro  re  nala,  apoa  a  doubt  raised,  upon  s 
til  raota,  upon  a  deep  sense  of  their  impurtani:e  and  difficulty,  !□  the  face  of  the  DBtioo,  with 
a  view  to  present  action,  in  the  Jtiidst  of  Jealous  interests,  and  hj  men  capable  of  urginr  or 
repelling  the  grounds  of  arf;uinent  by  their  genins,  their  compreheusiTe  learning,  or  their 
deep  meditation  upon  the  absorbing  topic. 

With  these  preliminary  observations,  I  desire  that  you  will  bear  with  me 
while  I  present  the  question  ia  this  form — not  the  qnestiou  of  the  constitutioD' 
ality  of  your  tenure-of-office  act ;  I  will  not  challenge  its  constitutionality  here 
iu  your  very  faces  ;  you  have  affirmed  it.  I  beg  you  to  notice,  however,  that 
the  question  which  I  propose  to  consider  is.  what  was  right  and  proper  for  the 
President,  in  the  condition  of  this  question,  and  his  own  condition,  at  ihe  time  be 
did  the  act  which  is  set  forth  in  these  articles  t  Observe,  beftu^  I  start  upon 
this  inquiry,  the  law  of  March  2. 18G7,|g  constitutional  interpretation.  By-  toat 
law  of  March  2,  1867,  you  interpreted  the  Constitution  that  the  power  of  removal 
was  lodged  in  the  President  and  Senate.  The  previous  law,  that  was  passed 
in  1789,  was  also,  as  we  know  from  the  frequent  utterances  of  those  who  par- 
ticipated in  its  passage,  corulitutiimal  interpretation  ;  and  the  question  before 
us  ia,  what  was  the  condition  of  this  question  at  the  period  of  time  to  which  we 
are  calling  your  attention,  when  the  President  acted  i  Observe  the  purpose  tbr 
which  I  have  cited  tbese  roles.  A  long  acquiescence  by  the  people  and  the 
departments  of  the  goverumeDt  iu  any  interpretation  becomes  a  fixed  interpreta- 
tion ;  a  long  and  uniform  int«rpretation  of  the  Constitution  for  a  period  of  70 
years,  even  if  it  were  a  doubtful  question,  removes  the  doubt ;  and  it  is  in  the 
light  of  those  rules  of  interpretation  that  I  propose  to  make  the  inquiry  ;  and  I 
will  briefly  take  it  up  in  all  the  departments  of  the  government. 

How  stands  the  question  in  the  judicial  department!  I  admit,  senators, 
that .  we  have  no  Tei  adjadicata  upon  this  question ;  the  exact  question  has 
never  been  presented  to  the  Supreme  Court  of  the  United  States;  but  we  have 
opinions  from  the  Supreme  Court,  which  I  proceed  now  to  read. 
;  In  1839,  in  the  case  of  ex  parte  Hennen,  it  was  declared  by  tlie  court.  He. 
Justice  Thompson  delivering  the  opinion : 

No  one  denied  the  power  of  the  President  and  Senate  jointly  to  remove  where  the  tenure 
of  the  oi&ce  was  not  fixed  bj  the  Constitution,  which  was  a  full  recognition  of  the  principle 
that  the  power  of  removal  was  incident  to  the  power  of  appointment;  but  it  w^  very  early 
adopted  as  a  practical  constmction  of  Che  Constitution  that  this  power  was  vested  in  the 
President  alone,  and  suuh  would  appear  to  have  been  the  legislative  construction  of  the 
Constitution,  for  in  the  organization  of  the  three  great  Departments  of  State,  War  and 
Treasury,  in  IT99,  provision  was  made  for  the  appointment  of  a  subordinate  officer  by  the 
head  of  the  department,  who  should  have  charge  of  the  records,  books,  and  papers  apper- 
taining to  the  office  when  the  head  of  the  department  should  be  removed  from  vmce  by  the 
PrCBident  of  the  United  atates.  When  the  Navy  Department  was  established,  in  the  year 
nys,  provision  was  made  for  the  charge  and  cosiody  of  the  hooka,  records,  and  documents 
of  the  department  in  case  of  vacancy  in  the  office  of  Secretarf  by  removal  or  otherwise.  It 
Is  not  here  said  "by  removal  of  the  President."  as  is  done  with  respect  to  the  heads  of  the 
other  departmants,  yet  there  can  be  no  duubt  that  lie  holds  his  o&ae  with  the  same  tenure  at 
the  other  Secretaries,  and.li  removable  by  the  Presjdent.  I%e  change  of  phraseology  arose 
prubablv  front  its  having  become  the  settled  and  well-understood  constmction  of  the  CooRti- 
tiitioD  that  the  power  oT  removal  was  vested  In  the  President  alone  ih  such  cases,  althottgh 
the  appointment  of  the  ot&eei  it  by  the  President  and  Seuate^    (13  Peten,  p.  139. ) 
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TiiU  is  a  voica  at  Iewt,4ti  opioioB-  at  ^east»  horn  the  Supreme  Court  upon 
diie  ODestioiv;  aot  ai\  adjudieattpn,  I  aeknowlwlge,  but  an  opinion,  in  reference 
to  which  we  might  have  the  right  to  say  that  it,  was  pronounced  with,  the  con- 
currence of  tha  other  membeiB  ff  the  bench. 

Let  me  call  your  attention  to  another  case  where  ij'e  have  an  utterance  from 
oaa  of  the  juaticee  of  the  Supreme  Court.  I  refer 'to  the  case  of  the  Uniied 
States  vi.  ftuthtie,  (17  Howard,  ^84.)  The  ease  went  off  upon  another  point, 
but  in  the  course  of  his  dissenting  opinion  Hr.  Justice  McLean  said  he  thonght 
"the  construetinn "  (the  one  referred  to  and  the  one  claimed  in  behalf  of  the 
respondent  in  this  caee}  "wrong,  and  that  the  late  Supreme  Court  so  thought, 
with  Marshall  at  its  head."  He  adds,  however,  and  to  this  I  call  special  atten- 
tion :  "  But  this  power  of  removal  has  been,  perhaps,  too  long  established  and 
exercised  to  be  now  questioned." 

It  will  be  observed  that  Judge  McLean  refers  to  Marshall.  Let  us  see  what 
Marshall  himself  aays.  I  refer  you  to  2  Marshall's  Life  of  Washington,  page 
16Sf-the  second,  or  Philadelphia  edition,  as  it  is  called,  I  ask  senators  to 
observe  the  language  of  Marshall  upon  this  occasion,  for  it  is  a  complete  answer 
to  the  argument  of  the  manager  the  day  before  yesterday  in  regard  to  the 
right  interpretation  of  the  debate  of  1789.  ^Marshall  says  : 

After  an  ardent  diecoBsion,  which  consumed  Eeveral  <Jti,;B,  the  committee  divided,  and 


the  amendment  was  Begntived  by  a,  majoiity  of  thirty-fonr  to  twenty.  The  opioion  tbua 
eXpreised  by  the  House  of  Bepresentatives  did  not  i-xplicltly  convey  their  eeose  of*  the  Cou- 
atltntioD.  lodeed,  tbe  express  grant  of  the  power  Co  the  President  rather  ioiplied  a  right  in 
On  legislatnre  to  give  or  withhold  it  ftt  their  discretion.  To  obviate  any  mlBundBrstaDding 
•f  the  principle  on  which  the  qnestlon  bad  been  decided,  Mr.  Benson  moved  in  the  House, 
when  the,  report  of  the  Committee  of  the  Whole  was  talieo  up,  to  amend  the  second  clause  in 
the  bill  so  as  clearly  to  imply  the  power  of  removal  to  be  solely  in  the  Piesident.  He  gave 
IiStlce  that  if  he  should  succeed  in  this  be  would  move  to  strike  oat  the  words  which  had 
been  Che  subject  of  debate.  If  those  words  couttnued,  he  said,  the  power  of  removal  by  the 
President  might  hereafter  appear  to  be  exercised  by  virtue  of  s  legislative  grant  only,  and 
consequently  he  sul^ected  to  legislative  instahility ;  when  he  was  well  satisfied  in  bis  own 
mind  that  it  was  by  f^r  constructioo  fixed  in  the  Constitution.  Tbe  motion  was  seconded 
by'  Mt.  Madison,  and  both  amendments  were  adopted. 

Now,  let  me  give  you  Marshall's  own  words  as  to  the  result  of  that  debate  ; 
As  the  bill  passed  into  a  law  it  has  ever  been  considered  as  a  full  expression  of  the  sense  ot 
tbe  legidature  on  this  important  part  of  tbe  American  Constitution. 

That  is  Marshall  to  whom  McLean  referred  in  his  dissenting  opinion  ;  that  ia 
his  own  language.  I  have  no  other  references  to  make  directly  to  the  Supreme 
Court  or  to  fiie  judges  of  that  court;  but  while  I  am' upon  the  judicial  aspect  of 
the  question  allow  me  also  to  refeT  you  to  the  opinion  of  Chancellor  Kent,  to  he 
found  in  1  Kent,  page  310.     There,  ^gating  oftbe_act  of  1789,  he  says  : 

This  amounted  to  a  lerislatlve  constructioa  of  the  Oonstitutlon,  and  it  has  ever  since  been 
acquiaaced  in  and  actfld  upon  as  of  decisive  authority  in  the  case.  It  applies  equally  to 
BVPry  other  officer  of  Che  government  appointed  by  the  President  and  Senate  whose  term  o'' 
.duraiion  is  not  specially  declared.  It  is  supported  by  the  weighty  reason  that  tbe  snbordi 
''nate  officers  in  the  executive  department  ought  to  hoid  at  the  pleasure  of  the  head  of  that 
■  department,  because  he  is  invested  generally  with  the  eiecutjve  authority,  and  every  partici- 
:  pation  In  that  authority  by  the  Senate  was  ao  ezceptioa  to  a  general ,  principle,  and  ought 
;tobe  taken  strictly.  The  President  is  the  eraat  responsible  officer  for  thofaithtnl  execution 
ief  tbe  law,  and  tlie  power  ot  removal  was  incidental  to  that  duty,  and  might  often  be  requi- 
Jile  to  filial  it. 

0eufttorB,  you  observe  I  call  your  attention  to, the  condition  of  this  question 
Kt  the  time  in  the  court ;  I  pve  yon  two  utterances  from  the  bench  of  the  court ; 
l"civ«  you  the  opinion  of  Marshall;  I  give  you  the  opinion  of  Kent  upon  the 
point  wheljier,  doubtful  as  the  quetion  was,  it  had  been  interpreted  and  fixed  tit 
the  tim|S-t|iay  gave  those  utt^ances.  Kow,  let  me  refer  to  the  action  of  the 
executive  d^Mrtoisut. 

From  ttiQ  begitming  of  the  government  to  March  2,  1867,  this  has  been 
the  luiiform  constructioi)  and  practice  of  every  administration.  Wsehiogton 
approved  thq  bdJ,  Alms's  vQte  pasBed  it,  Jetracaon  maiataiued  the  same  posi- 
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tioti,  Madison  dtev  tbe  bUt,  Sfoaroe  and  JftckBon  and  Uie  PresidelitB  that  iul- 
lo^^ed  them  oil  miuDtaiaed  ^e  tame  conttraetion.  and  every  PreBidont,  tnct^ding 
FresideDt  Lincoln,  t^oiq^  a!l  our  hiatoiy  of  eifhtf  yean  and  twenty  admlDia- 
tratioDB,  mainlaiaed  this  canatruction  upon  the  qneetion  of  where  the  power  of 
removal  ie  lodged!  Observe  the  judicial  department  every  time  ila  voice  haa 
been  heard  on  this  queetion,  from  the  fonttdation  of  the  government  nnti!  pow, 
as  far  as  it  haa  expressed  itself,  has  affirmed  that  the  power  tk  lodged  by  tha 
Constitution  in  the  President.  The  executive  department,  from  Washington, 
who  put  his  name  to  the  bill  that  affirmed  it,  throogh  Adams,  who  helped  to 
pass  it,  and  Madison,  who  drew  it,  through  all  the  Preeidents  we  haVe  bad  from 
the  very  start  of  the  government  under  the  Constitution  down  to  the  present 
hour,  every  one  has  acted  upon  this  construction  and  affirmed  this  practice  from 
the  beginning  until  now. 

I  now  take  you,  gentlemen,  into  the  legislative  department  of  the  government. 
The  first  Congress  assembled' under  the  present  Constitution  on  the  4th  day  o! 
March,  1789.  The  Constitution  provided,  you  will  remember,  for  executive 
departments,  and  associatfed  them  with  the  President  as  counsellors  and  advisers. 
It  oecame  the  duty  of  this  Congress  to  organize  them.  Very  early  in  the  session 
Mr.  Boudinot  rose  in  his  place  and  called  the  attention  of  Congress  to  the  fact 
that  the  executive  departments  under  the  old  confederation  had  come  to  an  end, 
that  it  was  necessary  now  to  organize  new  and  corresponding  ones  under  the 
new  Constitution  ;  and  he  suggested  in  the  first  instance  that  before  they  I^is- 
lated  on  the  subject  they  should  in  debate  fix  the  principles  and  determine  the 
number  of  the  departroents  which  it  was  necessary .Jj>  create.  They  at  onoe 
entered  upon  the  subject,  and  they  agreed  to  establish  three  departments 

If  the  Senate  intends  to  go  into  recess,  I  would '  be  pleased  if  it  would  do  ao 
now. 

Mr.  Co.VKLlNQ.  I  make  the  ordinary  motion. 

Mr.  SuMMfR.  I  move  that  the  Senate  take  a  recess  for  fifteen  minutes. 

1\e  motion  was  agreed  to ;  and  at  the  expiration  of  the  allotted  time  the 
Chief  Justice  resumed  the  chair  and  called  the  Senate  to  order. 

Mr.  Grobsbbck.  When  the  Senate  went  into  recess  it  will  be  remembered 
that  I  had  just  begun  to  present  the  condition  of  this  question  in  the  legislative 
department  of  the  government.  It  was  brought  to  the  attention  of  Congress  in 
th^  first  session  that  was  held  under  the  Constitution.  Very  early  in  that  ses- 
Bton  Mr.  Boudinot,  of  New  Jersey,  rose  and  presented  the  question  for  con- 
eideriitioQ,  and  expressed  his  desire,  as  I  have  intimated,  tbat  before  the  bills 
should  be  passed  the  House  should  settle  the  principles  upon  which  they  should  be 
constructed  and  the  number  of  departments  that  should  be  created.  Mr.  Madi- 
son moved  with  him  in  this  matter,  and  I  think  it  wbs  bia  pen  that  drew  the 
bills  that  were  afterward  vitalized  into  tbe  laws  establishing  tbe  Departments  of 
'  Foreign  Affaire,  of  War,  and  of  the  Treasury.  I  need  scarcely  state  to  the 
senators  here  present,  who  must  all  of  them  have  examined  this  debate,  the 
principles  upon  which  those  billa  were  constructed  and  eventually  vitalized.  I 
must  oe  allowed,  however,  in  this  connection,  to  refer  to  the  argument  of  the 
manager  [Mr.  Boutwelt]  on  the  day  before  yesterday,  in  which  he  undertakes 
to  state  the  results  which  were  reached  in  the  Congress  that  paaaed  these  laws, 
and  he  states  them  in  this  language : 

The  reeultB  reached  b;  the  CongreBH  of  1789  are  conclusive  npon  the  follovriDa;  points  : 
that  that  body  was  of  opioion  th&C  the  power  of  remoTal  was  not  in  Ihn  PreaideDt  absoluMlj, 
to  be  esertised  at  all  times  and  nnder  all  citcumstances ;  and  Becondl;,  that  during  ihe  aes- 
aions  of  the  Senate  the  power  of  removal  was  vested  in  the  President  and  Senate,  to  be 
exercised  hj  their  ooncurrent  action,  while  Ihe  debate  and  tbe  votes  indicate  that  the  power 
of  ibe  President  to  remore  froiu.  oEGce  during  tbe  vacatian  of  the  Senate  wbb,  at  best,  a 
doQbtftil  power  ander  the  Conslitatlon. 

I  roust  be  allowed  also  to  express  my  astonishment  at  this  summing  up  of  fte 
reeults  of  that  debate  in  1789.    1  have  read  to  you  the  languageof  John  Mm* 
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shall  as  to  the  purpose  of  that  debate.  I  have  i<eaj  to  yon  the  nttenincps  ot 
Jaetice  ThompHon  from  the  bench  of  the  SuprAie  OCrnrt  as  to  the  results  of  that 
debate.  I  have  cited  you  (dso  to  ibt  opinions  of  Btory  a«3  of  Kbnt  as  to  the 
results  of  that  debate.  Attd  I  here  say,  with  all  respect  to  the  boaorable  man- 
ager, that  the  statement  of  its  results  vhicfa  he  preeente  in  bis  BTgnment  is  not 
aothotized  (allow  me  to  say  it  with  entire  respect)  by  anything  fliat  occurred. 
I  say  here  in  the  presence  of  the  Senate,  all  of  whom  have  examined  more  or 
less  that  great  debate  mnning  through  a  period  of  seven  or  eight  dttys  upon  the 
single  qnestJon  where  is  the  power  of  removal  lodged,  that  the  only  point  wbich 
was  discussed  and  finally  settled  was  this  :  is  this  power  lodged  in  the  Pres- 
ident alone,  or  is  it  lodged  in  the  President  and  Senate  ;  and  they  closed  tbe 
debate  deciding  tbat  the  power  was  in  the  President  alone,  and  changed  tbe 
phraseology  of  the  bills  as  they  were  originally  drawn  so  that  all  appearance  of 
grant  from  tbe  legielature  might  be  avoided,  and  from  the  face  of  the  bills  it 
wonld  appear  tbat  the  legislature  intecded  to  express  themselves  as  recognizing 
tbe  power  to  be  by  the  Constitution  directly  in  the  President,  and  therefore  not 
necessary  to  be  "conferred  by  legislative  gra^t. 

I  have  stated  accurately,  senators,  the  substance  of  that  debate.  I  challenge 
all  contradiction  from  anything  that  transpired  or  from  anything  that  was  saidT 

What  passed  ?  They  passed  tbe  three  bills  establishing  three  depart- 
ments, with  these  features  incorporated  into  each  and  all  of  them.  They 
called  them  executive  departments;  they  made  a  principal  ofBcer  called  tbe 
Secretary,  who  was  to  perform  such  duties  as  should  "  from  time  to  time  be 
enjoined  on  him  or  intrusted  to  him  by  tbe  President,"  and  should  "  conduct  the 
business  of  tbe  department  in  sncb  manner  as  the  President  should  from  time  to 
time  order  and  instruct  "  They  provided  a  chief  clerk,  who,  "when  the  said 
principal  officer  should,  be  removed  from  office  by  the  President,"  should  take 
charge  of  tbe  books,  papers,  &c.  This  ia  the  general  tenor  of  tbe  bills  in  ref- 
erence to  those  three  departments.  Such  was  the  action  of  tbe  first  Congress 
of  the  TJniled  States,  ai  Congress  divested  of  all  party  animosity,  of  all  parly 
view,  I  may  say  conlparatively  disinterested,  at  tbe  very  opening  of  the  govern- 
ment  just  starting  under  the  new  Constitution.  Sucl)  was  the  action  of  the  Con- 
gress who  intended  to  fix  for  all  time,  as  far  as  they  might  fix  it,  the  policy  upon 
which  this  particular  power  should  be  regulated  in  the  future  ;  and  in  the  lan- 
guage of  Marshall,  as  he  expressed  it  in  the  quotation  which  I  read,  in  order 
"  to  avoid  ieeitlative  inilability"  upon  this  very  question,  they  took  care  to  so 
frame  the  bills  as  that  they  should  not  take  the  form  of  grant  from  the  legis- 
lature, and  so  that  it  might  appear  as  constitutional  interpretation  only.  They 
passed  three  laws  during  ^t  session  as  I  have  referred  to  them.  Those  laivs 
are  in  force  to  this  day.  They  are  professedly  an  interpretation  of  the  Con- 
Btitntioo.  so  declared  by  the  Supreme  Court,  as  I  have  read  to  you,  not  in  a  re* 
ad'udicata  utterance,  but  in  an  opinion  upon  au  incidental  question,  so  declared 
and  Weated  by  all  tiie  Presidents  we  have  bad,  ao  declared  by  that  Congress 
which  passed  them,  and  so  regarded  by  every  subsequent  Gongreas  down  to  the 
thitty-ninth. 

Senators,  I  will  now  pass  on  nine  years,  to  1798.  They  then  framed  another 
flteentivo  department  called  the  ffavy  Department ;  and  they  recognized  the 
power  of  removal  in  that  under  this  pbraseolt^y :  "la  case  of  vacancy  by 
retaoval  or  otherwise,"  not  "  by  tbe  President ;"  still  more  strongly  conveyli 


retaoval  or  otherwise,  not  "  by  tbe  President ;"  still  more  strongly  conveying 
tiij  idea  tbAt  it  was  a  power  lodged  by  tbe  Constitution  in  tbe  President,  and 
needing  na  lasisUtive  mterferenw.    tlpoa  tbat  theory  they  framed  tbe  fourth 
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dcjwrtmeBIf  we  Navy  Department. 

I  now  step  down  twenly-Bev«i  ysars.-to  tbe  creatltm  of  the  Post  Office  Depart- 
ment;  and  in  that  law  they  rec<^ii!ed  this  arrangement  in  larigunge  tike  this  : 
"provided,  tbat  in  case  of  death,  resignation  or  renioval  from  office  of  the  Post- 
nuster  General,"  witbost  Baying  by  Whom ;  but  tbey  had  all  tbeae  laws  before 
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them,  and  others  to  which  I  ehall  i*fer  vbich  had  i^oeived  osDBtruction,  and  in 
reference  to  which  it  w^e  distinctly  nQderaCood  that  tber  were  iDterprelations 
of  the  Coustltutioa,  acknowledging  the  power  to  he  lodged  id  the  Preetdent, 
and,  therefore,  it  was  not  DBoeeeary  tliat  it  ehould  be  conferred  by  expreaa  griint. 

1  paBBon  to  the  loterior  Department,  created  in  March,  1849.  We  find  in 
that  law  langnage  like  this ; 

Who  (the  Secretarr)  aball  hold  Ms  office  by  the  eame  tenure  and  lecuTe  the  same 
Balar;  as  the  SectRtanes  of  the  other  depaitments. 

Under  that  lang:aage,  also,  he  waB  removable  at  pleaanre.  He  held  hia  office 
by  the  aame  tenure  ae  the  other  Secretariea,  and  could  be  removed  in  the  aame 
way. 

Let  me  call  your  attention  to  the  seventh  department,  if  I  may  call  it  that, 
the  Attorney  General's  Department.  That  office  was  established  on  the  24th 
day  of  September,  17S9,  and  in  the  law  eetablishnig  it  there  ie  not  one  word 
aaid  upon  tbe  subject  of. removal  or  vacancy.  The  la^r  is  as  silent  as  the 
grave ;  and  yet,  nnder  the  interpretation  given  to  these  laws  from  the  beginijing 
nntil  now,  the  Attorney  General  bos  taken  his  commissioa  "  during  the  pleasure 
of  the  President  for  the  time  being,"  and  has  been  subject  to  removal  by  the 
President,  just  aa  any  other  of  the  beads  of  theae  executive  departments. 

I  have  now  gone  through  the  legislation  establishing  tbe  seven  executive 
departments,  ranging  from  1769  down  to  1849,  a  period  of  sixty  years.  But 
this  is  not  all,  I  might  cite  you  to  uumberlesa  other  offices,  aaeistants  to  theae, 
revenue  officers,  postmaaters,  and  I  know  not  what,  eatablished  all  through  thia 
period  from  Congress  to  Congreas,  with  differeut  terms  ;  some  at  pleasure,  some 
for  a  fixed  term  unless  sooner  removed,  some  indefinitely  ;  and  yet  all  regarded 
ae  removable  by  the  President  under  phraseology  like  this. 

Now,  what  shall  we  aay  of  all  thisi  legislation  ?  I  began  with  the  First  Oon- 
gress  that  met  under  the  Gonetitution ;  I  come  down  with  you  to  the  Thirty- 
Kinth  Congreas  that  passed  the  civil-tenure  act;  and  I  point  you,  by  tuc  way,  ,  ' 
from  Congress  to  Congfess,  to  laws  that  were  passed  by  these  Congresses  affirm- 
ing— every  law  of  this  kind  being  an  affirmance — the  conatruction  that  was 
started  in  1789,  that  the  power  of  removal  was  lodged  by  tbe  Gonetitution  in 
the  President  of  the  United  States.  1  aay  here  by  virtue  of  imperfect  exam~ 
ination  myself,  but  of  information  upon  which  I  rely,  that  if  ynu  were  to  gather 
the  laws  of  CongreBs  from  1789  ti)  March,  1867,  which  expressly  affirms  this 
con  a  traction,  they  would  average  some  two  or  three  to  every  Congreea. 

Now,  how  stands  the  question  1  What  have  we  )  Here  is  a  question  of 
constitutional  interpretation.  I  beg  the  Senate  to  observe  that  these  laws 
which  I  have  read  are  in  force  ;  they  are  constitutional  interpretations.  The 
civil  tenure  act  of  1867  may  be  iu  force.  That,  too,  is  constitutional  interpre- 
tation. Now,  we  come  to  the  question  of  duty  on  the  part  of  die  President  in 
that  condition  of  legislation.  Every  department  of  the  government  bad  been, 
down  to  March,  1867,  of  that  opinion;  all  the  Presidents,  tbe  Sapreme  Court 
to  the  extent  I  have  stated,  and  every  Congresa.  I  probably  ought  to  modify 
that  statement,  but  there  were  some  seventy  or  eighty  laws  apon  this  Bubje^ 
between  17S9  and.  1867  affirming  the  same  doctrine  by  the  form  in  which  tbey 
acknowledged  tbe  power  of  removal.  All  this  occorred ;  tbU  was  the  condition 
of  the  c^ueation ;  and  now  I  submit  it  to  you,  senators.  Tbe  law  of  March, 
166^,  is  coDStitntiond  interpretation;  all  these  other  laws  are  oonstitutional 
uuerpretation.  May  not  human  reason  pause  here'7  May  not  human,  judgment 
doubt  I  What  is  tfis  condition  of  the  question  T  All  the  Presidents,  every 
revered  name  that  ever  filled  the  office,  affirming  tUe  doctnne ;  the  SuprEtna 
Ooort  uttering  itself  upon  tbi«  doctrine  ;  thirty-eight  Oongveeses  affirming  diia 
doctrine  i  thia^on  one  aide,  and  one  Congress  on  fix  o^^t.-  May  not  buman 
raaaon  pause  ?  May  not  human  judgment  doubt  7  Witi  this  p«at  prept»> 
denuce  of  testimony  imd  of  constmction  runnHig  througph  a  period  of  neatif 
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eighty  jeaxt,  vvi  It  oriminsi  to  Stand  with  tbu  itiat  raaea  of  prece^enta  arannd 
Itim  and  belteve  ab  tbe  A]rt/-eigbt  CongresneB  Bad  believed,  as  all  the  Preeh 
deats  bad  belKved,  as  all  that  bad  gone  beftre  bitn '  had  believed ;  vas  it 
crimtnal,  I  aay,  that  he,  too,  believed  in  that  way,  and  thonght  that  it  wae  a 
proper  case,  it  being  simply  a  qaestion  of  constitutional  interpretation,  to  pasa 
to  that  tribunal  which  has  a  right  higher  than  the  Executive  and  higher  than 
CongreBB  npon  the  enbject  of  interpretation  t 

Do  you  believe,  senators — thia  ia  the  question  which  T  desire  to  propotind  to 
you — that  Andrew  Johnsoa  at  the  time  I  have  referred  to  honestly  thought  that 
the  Oonetitiution  lodged  thia  power  of  removal  in  the  hands  of  the  President  T 
Xook  back  upon  what  he  had  before  him  upon  which  to  form  the  opinion,  and  I 
put  again  the  question  to  you,  do  you  believe  he  honestly  thought  it  was  bo  1 
Zonr  law  was  before  him;  tbeae  other  Uwb  were  b^ore  him  ;  and  what  did  he 
propose  to  do  ?  Just  this :  to  take  up  your  law  as  it  was  and  go  to  that  tribu- 
nal that  could  inform  him  finally  and  effectually  how  the  question  stood. 

But  what,  senatwa,  shall  be  the  effect  upon  the  very  question,  admitting  it 
as  an  original  question  to  be  one  of  douht,  of  this  long  liae  of  interpretation  in 
every  department  of  the  government  T  I  read  yon  the  rule  that  a  long  and 
uniform  intet^retation  makes  a  fixed  interpretation.  A  long  and  uniform  inter- 
pretation, say  for  seventy  years,  of 'a  doubtful  question  under  the  Constitution, 
would  remove  the  doubt.  What  rule  shall  We  apply  t  We  are  now  upon  the 
subject  of  a  powftr  not  exprensed,  and  yet  we  want  stability  in  reference  to  these 
powers  Just  as  much  as  if  they  were  expressed.  Stare  decisis,  that  is  the  rule ; 
and  without  it  your  government  baa  no  stability  whatever.  Can  you  fix  the 
interpretation  of  one  of  these  powers  by  construction  ?  When  shall  it  be  accom- 
plished t  In  five  hundred  ycare  ?  I  think  you  would  all  say  that.  In  four 
hundred  years  ?  I  think  you  would  all  agree  to  that.  In  two  hundred  years  ? 
Yes.  In  one  hundred  1  Well,  it  had  run  on  this  VBry  quesfion  seventy-eight 
yekrs  of  the  histoiy  of  the  United  States;  in  fact,  the  whole  of  its  political 
existence.  Stare  decisis,  if  we  are  to  have  any  stability  ill  reference  to  6ur  Con- 
ttitntion.  Thefe  is  not  one-half  of  it  written.  Stare  deciai»  is  the  role  that 
has  preserved  the  English  government,  that  has  no  written  constitution.  In  thia 
rule  it  has  found  firm  anchorage  through  century  after  century  and  through  revo- 
luticn  after  -revolution.  Are  we  to  have  any  stability  whatever  in  our  institu- 
tion! Stare  decigii  is  the  rule  we  must  adopt  and  adhere  to ;  and  ou  this  rale 
this  question  etands- 

The  thirty-ninth  Congress  alone — very  solitary  in  the  midst  of  all  this  array — 
has  given  its  interpretation  to  the  Constitution.  Wae  it  any  better  than  ihat  of 
1789?  Say  it  was  as  godd  ;  I  do  not  propose  to  institute  any  comparison  ;  I 
do  Mot  say  that  it  was  not  just  as  dispassionate,  just  as  cool,  in  jnst  as  good  a 
condition  as  the  other ;  but  it  was  no  better  than  the  Congresses  which  pre- 
ceded it. 

And  this  brings  me  now  to  the  qnestiou  :  Is  this  Senate  prepared  to  drag  a 
President  in  here  and  eonrict  him  of  crime  because  he  believed  aa  every  (>ther 
President  believed,  as  the  Supreme  Court  believed,  as  thirty-eight  of  the  thirty- 
nine  Congreasea  believed  T  That  ia  the  question.  Senators,  that  is  the  state 
6f  the  qnestiou,  and  in  the  condition  of  Andrew  Johnson  yon  can  find  no  crimi- 
nality in  what  he  did.  I  have  put  the  question  to  myself,  putting  myself  in  his 
plaoO,  *Ith  the  views  wbicb  \  entertain  of  the  President's  duty,  not  to  lie  down 
with'  hia  land  on  his  mouth,  and  his  mouth  in  the  dust  before  Congress,  but  to 
stand  up  tie  tke  Chief  Magistrate  of  a  uMion  whose  walls  are  the  shores  of « 
grMt'cotitfatdnt)  and  maintton  tiie  integtity  of  his  department.    He  shall  execute 

Jonr  laws ;  he  islSdl  execute  evefa'Ae  donbtMlaWs;  bift  when  you  bring  to 
!m  k  guestlOti-l&S  tkii,  when  be  bM  tdl  this  precedent  behind  him  and  around 
bitDt  a&  ttketie  riiiSbB  umnding  in  lAi  etm,  as  to  wbat  is  the  right  tnt«rj>rotMimi 
of  the  Onstittitioti,  aAd  only  one  tbe  other  way,  I  say  you  are  going  too  £»  M 
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undertake  to  brand  him  vttb  criminality  because  be  propoBed  to  go  to  tbe 
Supreme  Court  and .  aBcertain  bow  it  is.  To  go  tbcre  its  peaceable,  ifl  oonatitu- 
tional,  is  l&wful.     Wbat  is  that  tribunal  there  fori     For  tills  verr  purposs. 

I  did  not  state  tbo  entire  case  in  what  I  have  said.  I  ehould  have  referred 
f  on  aleo  to  tbe  President's  eare,  to  the  proprieties  of  bis  conduct  in  refer- 
ence  to  consulting  those  who,  by  long  usage,  are  the  advisers  and  councillors 
of  the  President.  You  shut  out  many  of  those  inqairiea.  You  would  not 
hear  trom  the  defence  upon  these  questions.  Suppose  this :  suppose  it  to 
have  been  brought  to  your  attention,  senators,  that  upon  a  question  of  mo- 
ment like  this,  a  serious  question  in  which  yOu  yourselves  were  interested,  the 
President  of  the  United  States  disregarded  alt  the  usages  that  had  prevailed 
in  the  conduct  of  the  administration  among  other  Presidents,  tamed  his  back 
upon  bis  cabinet,  held  do  consultations,  but  going  alone  In  wilfulness  and  dis- 
regard of  those  around  him,  did  the  act  j  it  wonld  have  .been  a  sorry  thing  for 
President  Johnson  if  that  pi-oof  could  have  been  made  upon  him ;  and  yet  the 
fact  that  he  could  prove  just  the  contrary  was  shot  out.  Is  not  that  a  matter 
to  be  considered  in  determining,  not  upon  the  constitntionality  of  the  law,  but 
upon  the  question  of  guilt,  for  that  is  the  ques'Eion  we  hare  before  this  tribunal  t 

Now,  what  was  Mr,  Johnson's  condition  !  He  had  a  cabinet  officer  who  was 
-unfriendly  to  him,  personalty  and  politically.  All  the  confidential  relations 
between  them  were  broken  up.  That  cabinet  officer  himself  tells  yon,  in  a  let- 
ter to  Congress,  dated  as  tate  as  4th  of  February — I  read  front  page  235  of  the 
proceedings — that  "  he  has  had  no  correspondeoee  with  the  President  since  the 
I3th  of  August  last ;  "  and  lie  further  says  that  since  be  resumed  the  duties  of 
the  office  he  has  continued  to  discharge  them  '*  without  any  personal  or  written 
communication  with  the  President;"  and  he  adds  : 

Kb  orders  Iiave  been  isened  from  this  departineot  In  the  name  of  the  Presiflent,  witU  my 
knowledge,  and  I  have  received  no  orders  from  turn. 

It  thus  appears  that  this  cabinet  officer  was  really  a  new  Executive,  repu- 
diating the  President,  having  no  official  communication  with  hini,  and  proposing 
to  have  none;  administering  the  duties  of  hie  department  without  recognizing  even 
the  President's  name — his  enemy.  I  will  not  canvass  the  merits  of  these  officers ; 
but  the  relation  of  confidence  was  gone  which  yon  will  acknowledge  should  exist ; 
for  it  not  unfrequently  happens,  I  may  venture  to  say,  that  you  ask  for  what 
takes  place  in  those  cabinet  consnltatione  if  the  President  is  willing  to  remove 
the  seal  of  secrecy;  I  think  such  a  request  as  that  has  been  made  withiu  aix 
months  from  the  lower  house,  if  not  from  the  upper ;  bnt  we  know  this,  th4t  it 
is  a  confidential  relation,  and  that  when  the  confidence  is  gotie  the  relation  is 
destroyed.  That  was  the  President's  condition.  Here  was  a  cabinet  officer, 
in  fact,  who  was  a  sort  of  Executive  running  the  office  in  his  own  name,  not 
even  proposing  to  communicate  with  the  President  In  this  condition  of  things 
Mr.  Johnson  found  it  to  be  his  duty,  as  he  communicated  it  to  Gleneral  Sher- 
man, to  make  a  change  in  that  department.  Let  me  refer  to  General  Sherman's 
language  on  that  subject .  General  Sherman  says  on  page  519,  in  answer  to  a 
question  that  was  put  to  him  : 

I  intended  to  be  very  precise  and  very  abort ;  hut  it  appeared  to  me  necsssary  to  state 
what  I  began  to  gtate,  that  tbe  President  told  me  that  Che  relittioDS  betwnen  hlmaelf  and  Hr. 
Stanton,  and  between  Mr.  Btanlon  and  the  otber  members  of  the  cabinet,  trere  eucb  that  he 
could  not  execate  the  olGce  wbich  be  filled  as  President  of  the  United  States  nithont  making 
proTJeion  ad  interim  for  that  office :  that  he  bad  the  right  under  the  law ;  he  cl^iaed  to  have  ' 
the  light,  and  hia  purpose  woa  to  bave  tbe  office  idmiuietered  in  the  interest  of  the  army 
and  0?  tbe  country ;  and  be.off^d  tne  the  offli^  in  tbat  view.  H«  did  sot  state  to  me  tUen 
that  bis  purpose  was  to  tning  It  to  tbe  court  directly,  hut  for  Vhs  puipoie-of  bannf;;  theioffic« 
admioistared  praparl;  in  tbe  lutraeat  of  the  army  and  of  the  whole  country. 

That  was  the  condition  of  things.  Here  was  tt  cabinet  officer  who  refused  aU 
interconrae.  Observe,  senators,  I  do  not  intend  td  go  into  any  inquiry  as  to 
right  or  witing,     I  merely  state  the  naked  fact.     He  refused  all  intercwirw. 
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He  caniecl  on  tbe  department  without  com mniii cation  vith  the  President ;  a 
sort  of  eeeondary  executive.  The  anitjr  of  the  citbinet  web  gone.  In  that  con- 
dition of  thingB  the  Preeident  felt  it  to  be  his  duty  afl  Chief  Magistrate  to  make 
A  change  in  tiiat  department-  I  eee  before  me  here  this  afteriiooo  more  than 
one  man  who,  if  he  were  in  that  executive  chair,  would  not  tolerate  auoh  a  con- 
dition of  things  in  his  cabinet.  It  is  utterly  iraposaible  to  administer  the  eieo- 
ntive  part  of  the  government  with  division  and  wrangling  and  controverBy  and 
want  of  confidence  between  all  the  members  of  it ;  and  in  this  neceasity  it  was 
that  Ur.  Johnson  moved  to  procure  a  change  in  that  department.  That  was 
the  case,  his  own  case,  a  case  pressing  upon  him,  not  sought ;  and  in  executing 
the  duty,  as  he  conceived  it  to  be,  to  effect  that  change  he  came  in  conflict  with 
Uiis  law,  and  proposed  to  have  ita  constitutional  validity  tested. 

But,  saya  the  gentleman,  [Mr.  Bontwell,]  he  did  not.  I  answer  that  he  did. 
The  petition  for  a  writ  of  qtio  warranto  was  prepared ;  and  if  these  proceedings 
had  not  been  instituted  it  would  have  been  filed.  But  how  would  he  have  been 
laoghed  at.  how  would  he  have  been  ridiculed,  if  he  were  now  conducting  in  the  ' 
Supreme  Court  proceedings  on  ^uo  warranto,  a  termination  of  which  could  be 
reached  by  no  poasibility  tor  about  a  year,  when  at  the  time  this  thing  was  inau- 
gurated ic  was  reported  that  he  was  to  be  impeached  and  evicted  within  ten, 
twenty,  or  thirty  days  1  The  case  was  brought  here.  He  did  prepare,  but  he 
had  no  opportunity  to  pat  it  to  a  constitutional  teat.  Mr.  Stanton  brought  a  suit 
against  Mr.  Lorenzo  Thomas.  He  bad  him  arrested.  There  waa  the  oppoi'tu- 
Aity.  By  reason  of  that  he  could  reach  the  decision  instantly,  and  bow  the 
President  snatched  at  it ;  and  how  it  was  snatched  away  from  him  that  he  miebt 
not  have  the  opportunity  of  testing  the  constitutionality  of  the  law  t  So  that 
the  President  stands  fairly  on  this  question. 

Talk  of  force  here  !  Where  is  the  force  1  Where  is  even  one  single  bitter 
peraoual  interview  in  all  this  transaction  1  Not  a  quarrel  of  words  anywhere. 
And  thisia  the  performance  of  the  Executive  who  started  off  to  take  poaseasion  of 
one  of  the  departments  under  his  charge  by  force  !  Well,  senators,  we  have 
force  in  the  pictures  that  might  easily  be  drawn  of  the  termination  of  this 
transaction.  Force  ia  exhibited,  if  I  may  bo  expresa  myself,  in  that  cordial 
embrace  of  Thomas  and  Stanton,  when  the  one  stood  with  his  arm  aronud  the 
other,  and  ran  hta  fingers  afiectionately  through  his  silver  locks.  That  is  the 
fbrce,  the  concentration  of  "forces  intimidation,  and  threata !"  And  that  is  about 
all  you  can  make  of  it. 

We  offered  to  bring  in  here  the  cabinet  to  testify  aa  to  what  their  advice 
was  upon  that  subject,  and  you  would  not  hear  that.  Although  it  was  m 
gettm,  if  there  were  such  a  thing  to  be  found  in  any  transaction,  although 
they  had  conanlted  upon  thia  very  queation,  although  their  words  were  deeds, 
yet  yon  would  not  hear  them ;  you  ahut  their  mouths,  and  remitted  us  to 
the  man  from  Delaware  and  the  empty  utterances  and  boastings  of  Lorenzo 
Thomas.  What  great  truth- searchers  are  these  managers  in  this  case  !  They 
want  us  tfi  find  force,  to  find  this  evil  intent  in  the  utterances  of  thia  man  from 
.  Delaware  and  in  the  idle  conversationa  at  an  evening  reception,  or  a  midnight 
miBBquerade,  of  a  man  dressed  in  a  little  brief  authority  ;  and  yet  they  will  not  ■ 
hear  the  deliberatlona,  the  consultations  that  are  held  upon  this  very  question, 
when  the  transaction  is  hot  in  the  mind  of  the  party  who  is  about  ia  perform  it. 
Tfaere  is  no  rescuing  this  trial  from  the  manifest  imperfection  of  ihe  testimony 
'   da  ^at  point. 

Jjow^  what  was  the  President's  purpose  t  Why  did  the  Presideat-r-I  put 
-the  qaestion  to  myself  while  this  matter  was  in  progress — appoint— no,  it  is  not 
an  appointment~-wby  did  he  give  ^ie  letter  of  auuroHly  to  Lorenzo  Thomas  i 
,-He  had  to  do  it,  fluutora ;  th«re  iraa  no  other  way  ho  coald  adopt  by  which  he 
)  oonld  put  die  c|tss  in  condition  to  teat  the  law.  If  he  had  nominated,  to  yon, 
ttlte  offiee  would  have  remained  in  the  exact  condition  in  which  it  was  withotUa 
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nomination ;  and  therefore  it  waa  necesaary,  hy  an  arrangement  of  this  kind,  to 
get  some  one  who  could  represent  the  government  on  that  question ;  and  that 
was  the  whole  purpose  of  it.  What  was  bi|  intention  ta  all  these  movements  t 
Just  to  get  rid  of  this  defiant,  unfriendly  Secretary.  Allow  me  to  use  this 
expression  without  conveying  any  personal  censure ;  but  that  was  the  relation 
in  which  he  stood  to  the  President, 

What  did  he  do  1  In  the  first  place  he  applied  to  General  Grant ;  and  the 
honorable  manager  had  the  assurance  to  interpret  that  as  a  mischievous  move- 
ment— selecting  a  man  whom  the  country  delights  to  honor,  iu  whom  it  has  the 
utmost  confidence ;  ay,  in  whom  the  gentleman  himself  intends  to  express,  ere 
long,  still  greater  confidence.  Selecting  such  a  man  as  that  is  to  be  regarded  as 
a  mischievous  transaction. 

What  nest  1  The  very  next  step  he  took  was,  not  to  get  a  dangerous  man, 
not  to  get  a  man  in  whom  you  had  no  confidence.  The  next  man  was  General 
Sherman.     Who  dare  charge  wickedness  or  bad  purpose  upon  such  movements  ? 

What  next?  General  Sherman  would  not  take  it.  Did  the  President  run 
then  after  somebody  that  waa  miachievoua,  somebody  that  would  -excite  your 
apprehensions,  and  give  reason  to  fear  that  mischief  might. come  out  of  the  move- 
ment? No.  The  next  application  was  to  Major  General  Thomas,  [it  seems 
that  the  President  picked  out  the  three  men  of  all  others  in  the  nation  who 
should  command  your  favor  in  regard  to  the  purposes  he  had  in  view.  No; 
you  cannot  make  hia  conduct  mischievous.  He  had  one  purpose,  and  that  was 
U>  change  that  War  Depaj-tment,  and  it  would  have  delighted  him  to  make  the 
change  and  to  put  there  permanently  any  competent  man  whom  yon  would 
select;  anything  to  get  rid  of  the  poisoned  condition  of  his  cabinet,  and  that  he 
might  have  unity  and  peace  restored  to  it. 

But,  say  the  gentlemen,  he  executed  thi»  law  in  other  respects  ;  he  changed 
the  forms  of  his  commissions  ;  he  reported  suspensions  under  this  law.  So  he 
did;  and,  senators,  it  is  one  of  the  strongest  facte  in  this  case.  He  did  not  take 
up  this  law  and  tear  it  to  pieces.  That  is  lawlessness.  He  did  not  trample  it 
under  bis  feet.  That  is  lawlessness.  He  took  it  up  to  have  it  interpreted  in 
the  case  that  pressed  upon  him  individually,  and  in  all  other  respects  he  exe- 
cuted it  without  the  surrender  of  hia  own  convictions,  It  was  said  in  the  sus- 
pension of  Mr.  Stanton,  for  instance,  that  he  acted  under  your  law.  He  did. 
I  can  adjust  that  suspension  to  the  terms  of  your  law ;  I  can  adjust  it  also  to  his 
own  views  j  and  instead  of  seizing  upon  that  aa  a  subject  of  censure,  I  tell  you 
it  was  an  overture  from  the  President,  I  know,  to  get  out  of  this  difficulty,  and 
to  conciliate  you  in  the  hope  that  you  would  relieve  and  let  him  have  a  cabinet 
such  aa  any  of  yAu  would  demand  if  you  were  in  bis  place. 

Look  at  that  auspenaion  ;  look  at  the  message  of  suspension.  He  tells  you, 
"My  cabinet— and  Mr.  Stanton  is  the  moat  emphatic  of  all  of  them— ^believe 
this  law  ia  unconstitntional."  Mr.  Stanton  was  the  one  who  was  selected,  as  he 
tells  you  in  the  letter,  to  draw  the  veto.  I  wish  he  had  not  had  a,  lame  arm, 
and  he  could  have  drawn  it.  It  would  have  been  sharper  than  the  one  you 
received.  But  he  telta  you  iu  that  act  of  auapension  what  hia  views  were 
»bout  the  law.  He  goea  on  and  tells  you  farther,  in  that  very  message, 
"  We  had  this  matter  up  in  cabinet  meeting ;  one  of  the  Secretaries  appointed 
by  Mr.  Lincoln  said  it  aid  not  apply  to  him,  or  to  any  one  of  thoae  who  held 
over  from  the  previous  term,  and  there  was  no  dissent."  All  ihoae  opinions 
were  in  hie  mind.  He  communicated  them  iu  the  very  meaaage  where  you  say 
he  lurrendered  himself  utterly  to  the  terms  of  the  tenure- sf-ciyil -office  bill.  He 
did  all  that ;  and  it  ia  to  his  credit  that  he  has  not  rushed  into  heedleas  and  reck- 
less controveray  with  the  law,  hut  haa  sufiered  it  to  he  executed  until  the  ques- 
tion of  ita  constitutionality  Is  in  some  way  determined. 

Now,  gentlemen,  I  cannot  believe — I  have  been  sitting  here  nnd  listening  to 
the  evidence  presented  in  this  caseJijr  a  long  time  and  reading  more  or  less 
li  I  p — Vol.  ii 
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aboDt  it,  aod  I  huve  never  been  abis  to  come  to  the  conclusion  that,  vhea  all 
these  matters  were  laid  bcfbra  the  Senate  and  nnderstood,  tfae^  could  convict 
the  President  of  criminality  for  what  he  has  done.  There  n  no  force.  Where 
is  it?  "Where  is  the  threat?  Wher«  is  the  intimidation  ?  Nowhere.  He  did 
try  to  get  into  the  courts.  That  we  know.  He  did  his  beet  to  get  there ;  ran 
after  a  case  by  which  he  could  have  carried  it  Aere.  Where  is  hia  criminality  T 
Is  be  critpinal  becanee  he  did  not  snTreader  the  convictione  of  his  mind  on  the 
constitntionality  pf  the  act  of  March  9,  1867  ?  8o  was  General  Washington 
criminal ;  so  was  Adams  criminal.  The  voices  of  all  theae  Presidents  euatain 
him;  the  voices  of  all  the  Congresses  behind  him  sustain  him;  the  whole  his- 
tory of  the  government  snataing  him  in  the  position  Which  he  took.  How,  then, 
can  yon  find  criminality  in  his  conduct  1 

But  I  will  hurry  on  to  the  aecopd  question.  Let  na  go  back  a  moment  before 
I  go  forward.  Return  with  me  for  an  instant  to  the  end  of  that  briaf  exam- 
ifiation  which  I  made  of  the  right  conBtraetion  of  the  tenure- of- civil -office  act. 
I  told  yon  then  that  if  Stanton  were  not  included  the  first  eight  articles  of  this 
impeachment  gubstantially  fell ;  and,  even  if  he  were  included,  there  could  be 
no  criminality  if  the  President  acted  upon  a  question  of  law  under  the  advice 
of  the  Attorney  General,  who  was  officially  designated  for  the  very  purpose  of 
giving  him  that  advice.  So  that  from  that  point  of  view  the  great  portion  of 
the  case  falls.  I  have  been  e:xamining  it,  however,  in  this  other  aspect.  Sup- 
pose Stanton  were  under  the  law  and  we  had  not  observed  it.  I  then  presented 
the  question,  where  ia  the  power  of  removal  lodged?.  Although  you  have  your 
own  opinions,  senators,  upon  the  question,  differing  from  that  of  the  President, 
I  see  around  me  gentlemen  who  argued  upon  it  ably.  There  is  yet  the  other 
question  which  I  have  presented,  and  which  must  be  met;  and  will  you,  can 
you,  condemn  as  criminal  the  President  because  with  auch  light  aa  he  had  he 
thought  differently,  and  acted  as  I  have  described  ? 

'  1  come  now  to  the  next  question,  about  the  ad  inleriin  appointment;  and  I 
beg  you  to  observe  that  if  you  shall  come  to  the  conclusion  that  the  President 
had  the  right  to  tnake  an  ad  interim  appointment,  then  there  is  a  great  ship- 
wreck of  this  impeachment;  it  nearly  all  tumbles  into  ruin.  I  beg  you  again, 
when  yon  come  to  examine  these  articles,  to  see  how  many  of  them  are  built 
upon  the  two  facte,  the  removal  of  Stanton  and  the  ad  interim  letter  given  lo 
'rtiomas.  Now,  bad  he  the  right  to  make  that  temporary  appointment  ?  He 
made  it  under  the  act  of  February  13,  1795.     Allow  me  to  read  it: 

That  incaae  of  vacancy  in  the  office  of  Secretary  of  Stale,  Secretary  of  the  Treasnry,  or 
of  the  Secretary  of  the  Department  of  War,  or  of  naj  officer  of  either  of  llie  eaid  depart- 
nit^nts  whose  appointtnent  is  not  in  the  bead  thereof,  whereby  they  cauuot  perform  tbe  duties 
of  tlieir  said  cespeclJve  ofBces,  it  shall  be  lawful  for  the  Presideot  of  the  Uuited  Slates,  io 
case  lie  nhall  tbink  it  necegsary,  to  authorize  any  person  or  persons,  at  hia  dLscretion,  to  per- 
form (he  duties  of  the  said  respectlre  offices  until  a  successor  be  appointed  or  sucii  vacancy 
be  filled ;  Hrotidtd,  That  no  one  vacancy  shait  be  supplied,  in  manner  aforesaid,  for  a  longer 
term  tban  six  months. 

You  will  be  pleased  to  observe  that  all  possible  conditions  of  the  departments 
requiring  temporary  supply  are  expressed  under  the  single  word  "  vacancy." 
It  covers  removal ;  it  covera  the  expiration  of  the  term  of  office  ;  it  covers  f. 
leBignatioQ  ;  it  covers  absence ;  it  covers  aickoeaa ;  it  covers  every  possible  con- 
dition of  the  department  in  which  it  may  be  necessary  ad  interim  to  supply  the 
service.  This  law  was  passed  February  13,  1795.  There  has  been  another  act 
paaaed,  partly  covering  the  same  ground,  ander  the  date  of  February  30,  1863. 
The  question  is  liow,'doeB  the  act  of  February  20,  1363,  repeal  the  act  of  Feb- 
TUHxy  13,  1795? 

Senators,  allow  me  to  call  yonr  attention  to  a  few  rules  of  interpretation  in 
reference  to  statutes  before  I  compare  theae. 

1.  The  law  does  not  favor  repeals  by  itnnljcation.  Again,  if  statutes  can  be 
conatraed  ti^e^er  they  are  to  atanu.    Further,  a  latter  statute,  in  order  to 
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repeal  a,  former  one  by  implication,  innst  fully  embrace  the  whole  subject-matter 
of  it.  Still  again,  to  effect  aa  entire  repeal,  all  the  provieiona  of  the  previous 
statute,  the  whole  subject- matter  of  it,  must  be  Covered. 

Let  me  illustrate.  Suppose  the  reach  of  a  statute  extended  from  myself  to- 
yonder  door,  if  I  might  illustrate  it  in  that  "way  ;  if  a  subsequent  statute  irere 
passed  which  reached  half  way,  it  would  repeal  as  much  of  the  former  statute 
ao  it  overlaid  and  leave  the  balaace  id  force.  What  lies  beyond  is  legislative 
will,  still  aurecalled,  and  is  JHst  as  binding  as  the  ucw'statute. 

Mow  we  come  t»  the  comparison  of  these  statutes.  The  statute  of  1795  I 
have  read.  The  statute  of  February  20,  1863,  ^12  Statutes  at  Large,  p.  656,) 
provides  for  the  case  of  "  death,  resignation,  absence  from  the  seat  of  govern- 
ment, or  sickness,"  Death,  resignation,  absence,  and  siokne^,  are  the  only 
cases  covered  by  this  statute.  There  are  two  cases  that  are  not  provided  for  by 
it,  and  they  are  covered  by  the  statute  of  1795 — removal,  eipiration  of  term. 
We  are  advised  by  this  simple  statement  that  the  reach  of  the  statute  of  1795 
was  beyond  that  of  the  statute  of  February  20,  1S63,  and  so  mnch  as  lies  out- 
side, beyoud  the  latter  statute,  is  still  valid  legislative  will  by  all  fair  rules  upon 
the  subject  of  the  repeal  of  statutes. 

With  these  few  remarks  upon  that  subject  I  come  to  the  consideration  of  the 
ad  interim  question,  and  I  will  endeavor  to'  consider  it  very  briefly.  From  the 
foundation  of  the  government,  as-  you  have  been  advised  by  my  colleague  f  JCr. 
Curtis]  and  others,  it  has  been  the  policy  of  the  government  to  provide  for  these 
■jo^^jgtojm^jiess^sitieg.  They  are  not  appointments.  No  commission  goes. 
THere  is  no  commission  issued  under  the  seal  of  the  United  States  in  -such  cases. 
i  There  is  a  mere  letter  of  authority.  Such  appointees  are  not  considered  as 
( filling  the  office.  I  will  state  a  case  to  illustrate  the  character  of  an  ad  tntertfn 
appointment  and  the  hold  it  takes  upon  the  office.  When  Kr.  Upsher  was  killed 
in  1841  an  ad  interim  appointment  was  made  to  supply  the  vacancy  occasioned 
by  that  accident,  and  soon  afterward  the  President  nominated  to  the  Senate  a 
gentleman  to  fill  the  place  permanently. 

When  he  m  de  that  nomination  he  nominated  Mr.  Calhoun  in  the  place  of" 
M  Up  h  d  a  d,  not  even  noticing  the  ad  interim  appointee.  That  fairly 
11  h       nd  ion  of  an  ad  interim  occupant  of  an  offiCe.     It  baa  been  the 

p  1  y  f  h  „  nment  from  the  beginning  to  furnish  these  supplies  to  th« 
n  s  s  of  h  d  partmeata  for  sickness,  for  absence,  for  resignation,  for  any 
f  h  ai)  s  An  officer  at  the  head  of  a  department  dies ;  the  President 
n  y  w  h  app  n  some  one  at  a  distance ;  he  may  wish  to  inquire  before  he 
finally  selects  the  person  who  is  to  fill  the  place.  He  waits,  and  in  the  mean 
time  the  department — say  the  Treasury  Department,  and  others  I  might  name — 
must  be  carried  on,  and  the  ad  interim  appointee  steps  in  and  carries  it  on. 
This  occurs  just  as  well  during  the  session  of  the  Senate  as  in  the  recess.  There 
is  not  cne  particle  of  difference  between  a  session  and  a  recess  in  the  application, 
of  this  policy.  The  law  makes  no  difference.  Take  the  law  of  February  30i 
1863  ;  it  does  not  say  in  the  recess  you  may  act,  but  at  any  time,  according  tO' 
the  necessity,  you  may  act.    That  is  the  rule. 

Now,  senators,  I  will  dismiss  this  part  of  the  subject  by  calling  your  atten- 
tion to  ad  interim  appointments  that  have  been  made  during  thesessioaof  beada. 
of  departments.  In  the  first  place  T  give  you  the  case  of  Mr.  Nelson,  who  waa- 
appointed  ad  interim  Secretary  of  State  during  the  s^aion  of  the  Senate.  "T 
give  you  the  "case  of  General  Scott,  who  was  appointed  ad  interim  Secretary  of 
War  during  the  session  of  the  Senate.  I  give  you  the  cas?  of  Mr.  Moses  Kelly:, 
who  was  appointed  ad  interim  Secretary  of  the  Interior  Department  during  the 
session  of  the  Senate,  I  give  you  the  case  of  Mr,. Holt,  who  was  appointed 
during  the  session  of  the  Senate  Secretary  of  War  ad  interim  ;.  but  I  intend  to 
linger  a  little  at  the  case  of  Mr.  Holt.  I  call  the  attention  of  the  Senate  espe- 
cially to  that  case,  for  it  is  worthy  of  especial  attention  and  consideration,    "fine- 
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caee  is  preBcnteii  in  a  mesBage  communicated  to  the  Senate  by  President  Bu- 
channn  on  the  ]5th  of  Janaarj,  1861,  which  has  been  put  iu  eviclence  and  will 
be  found  on  page  583  of  our  proceedings.     I  will  read  the  measage : 
T»  Ike  Stnate  of  the  Vniltd  Statu : 

In  compliant  with  the  leMdulion  of  the  Senate,  pa»ied  on  the  10th  instant,  reqaestlng 
am  In  iniomi  that  body,  if  not  iucompalible  with  the  public  interent,  "nbether  JobuB.  Flojd, 
Ti  hose  appoiutmeiit  as  Secrelaiy  ol  War  was  confirmed  by  the  .Seiiale  on  the  6th  of  March. 
1^7,  Btill  continvieB  to  hoM  said  offiTO,  and  if  not,  when  ail  d  bow  aitid  office  became  vacant; 
■od  further  to  inform  the  Senate  how  and  by  whom  the  dnties  of  said  office  are  now  dis- 
charged ;  and  if  an  anpointmeot  of  an  acting  or  proTiaional  Secretary  of  War  has  been  made, 
how,  w)ien,  and  bj'  what  authoriiy  it  wan  so  made,  and  wlij  the  fact  of  said  appointment  Iibb 
not  beeli  communicated  to  the  Senate,"  I  have  to  inform  the  Senate  ttat  John  B.  Floyd,  the 
late  Secretary  of  the  Wfcr  Department,  resigned  that  office  ou  the  astb  day  of  December  laat, 
and  that  on  the  let  day  of  January  instant  Joseph  Holt  was  anthorized  by  me  to  perform  the 
daties  of  the  said  office  until  a  successor  should  be  appointed  or  the  vacancy  filled.  Under 
this  authority  the  duties  of  the  War  Department  have  been  performed  by  Mr.  Holt  from  the 
day  last  mentioned  to  the  present  time. 

I  call  your  attention,  senators,  to  this  case  especially,  for  thla  single  reason, 
and  it  is  important ;  the  Senate  itself  took  the  matter  under  consideration,  and 
inquired  of  the  President  what  he  had  done,  why  he  had  done  it,  and  by  what 
authority  he  had  done  it.  In  other  words,  in  the  case  of  Holt  the  Senate  went 
into  an  actual  investigation  of  the  question,  apd  that  is  the  reason  why  I  linger 
upon  it.  The  Senate  asked  the  President,  "Why  did  yon  do  it,  and  why  did 
you  not  report  to  usf"  Pull  inquiry  Was  made  hy  the  Senate  in  that  case  into 
this  ad  interim  question,  and  Mr.  Buchanan  replied  as  follows: 

The  power  to  carry  on  the  hnsineaa  of  the  govemment  by  means  of  a  provisional  appoint- 
ment when  a  vacancy  occnra  is  expressly  given  by  the  act  of  February  13,  1795,  whioh 
enaclB  "  that  in  case  of  vacancy  in  the  office  of  Secretary  of  Siate,  Secretary  of  the  Treasury, 
or  of  the  Secretary  of  the  Department  of  War,  or  any  officer  of  either  of  the  said  depart- 
ments, whoso  appointment  is  not  in  the  head  thereof,  whereby  they  cannot  perform  the  duties 
of  their  said  respective  offices,  it  shall  be  lawful  for  the  President  of  the  United  States,  in  case 
he  shall  think  it  necessary,' to  authorize  any  person  or  persons,  at  his  discretion,  to  perform 

■  tlia  duties  ol  the  said  respective  offices  until  a  successor  be  appointed  or  such  vacancy  bo 
-filled;  Ptavided,  That  no  one  vacancy  shall  be  supplied  in  maimer  afores^d  for  a  longer 

period  than  six  months," 

He  replies  that  be  did  it  nnder  the  law  of  1795,  senators  will  observe.  He 
'  communicated  that  fact  to  the  Senate.  The  Senate  received  his  commanication 
and  were  satisfied.  That  is  good  rts  adjudicata  on  this  question.  The  Senate 
took  up  on  that  occasion  this  identical  question  of  ad  interim  appointments 

■  during  the  session,  investigated  it  thoroughly,  received  Mr.  Buchanan's  reply 
that  he  did  it  under  the  very  law  und&  which  we  acted,  and  the  Senate  con- 

■  curred..  There  was  no  censure.  If  the  Senate  'did  not  censure  that  act,  will 
they  drag  President  Johnson  here  as  a  criminal  and  brand  him  with  crime  for 

.his  act?  I  think  not.  The  eases  ore  identical.  You  cannot  discriminate 
between-  them.     Both  were  done  nnder  the  same  law,  both  done  during  the 

'.session,  both  exactly  alike.     The  one  was  not  censured.     Shall  the  other  be 

■made  the  ground  of  criminal  condemnation  of  President  Johnson  ? 

I  proceed  now  to  glance  at  the  Emory  article,  and  I  shall  simply  glance  at 

.it,  senators.  I  do  not  intend  to  linger  upon  such  a  charge  as  this.  It  makes 
ft  great  noise  in  the  articles;  but  it  is  very  harmless  in  the  proof.  What  is  the 
proof  to  sustain  it  J  The  President  had  an  fnterview  with  General  Emory,  and 
in  the  course  of  that  interview  General  Emory  informed  him  of  the  passage  of  a 
certain  law  by  which  he  as  commander-in-chief  was  divested  of  the  authority  ti> 

.isene,  commands  directly,  but  they  must  pass  through  the  geueral-in- chief. 
They  had  a  conversation  iqwn  tbe  subject,  and  the  President  remarked  in  the 

.course  of  that  conversation  that  the  law  was  tin  constitutional.  He  had  said  it 
to  yon  J  he  3id  not  say  anything  mo?e  lo  Emory ;  and  that  is  the  enormous 

icrime  tie  committed  under  article  nine.  He  said  the  law  was  uncoostituticmal. 
What  of  that?     It  is  iu  evidence  before  you,  and  Uncontradicted.     Secretary 
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Welles  telle  you  that  the  President  had  been  intbrmed  that  there  were  untiaual  . 
movements  of  troops  going  on  in  the  city  the  night  before,  and  Secretary  Welles  ' 
called  upon  the  Fmsident  to  advise  liim  of  that  fact,  and  the  Preciident  eaid  h« 
would  inquire  about  it.  Ke  did.  He  aent  a  note  to  General  Emory ;  General 
Emory  watted  npou  him  and  gave  him  the  information.  That  U  all.  Is  it  not 
explained  why  he  sent  for  General  Emory;  does  anybody  contradict  it t  No. 
The  time,  the  occasion,  everything  in  the  transaction  adjusta  itself  to  that  expla- 
nation and  to  no  other.  Hera  was  a  Preitideat  whom  you  had  subordinated  to 
an  inferior  officer — I  mean  to  the  extent  of  requiring  him  to  pass  hia  ordera 
through  an  inferior  officer — who  having  heard  tlieae  rumora  of  military  move- 
ments going  on,  and  being  called  upon  by  one  of  his  cabinet  officeta  to  look  into 
it,  responded,  "I  will  ini^uire;"  and  he  did.  That  is  ail  there  is  of  article  nine. 
I  will  not  delay  upon  it  any  longer. 

I  now  come  to  article  ten.  I  shall  leave  the  labored  discuseion  of  this  article 
to  my  colleague  [Mr.  Evarta]  who  is  to  come  after  me.  But  I  wish  to  say  jnat 
a  few  words  about  it.  I  refer  you  in  reply  to  this  wbole  article  to  the  constitU' 
tional  provision  bearing  upon  this  subject,  denying  to  Congress  the  right  to 
abridge  the  freedom  of  speech.  Are  there  any  li mi tationa  to  this  privileged 
DoeR  it  belong  only  to  the  private  citizen  ?  la  it  denied  to  officers  of  the  gov- 
ernment ?  May  not  the  Executive  freely  canvaas  the  measures  pf  any  other 
department  ?  May  Congress  set  itself  up  as  the  standard  of  good  taste  j  Has 
it  authority  to  prescribe  the  rules  of  presidential  decorum?  Will  it  not  be- 
quite  enough  if  Congress  will  preserve  its  own  dignity  t  Shall  it  dictate  tlie 
forms  of  expression  in  which  it  may  be  referred  to  1  Can  you  punish  in  the 
forum  of  impeachment  what  Congress  cannot  forbid  in  the  form  of  law!  These 
are  pertinent  questions  bearing  upon  article  ten.  But  I  do  not  propose  to  dis- 
cuss it.  I  wish  to  present  to  you,  senators,  a  little  history  which  article  ten 
very  forcibly  suggests  to  my  mind. 

In  1798  some  good  peoplein  the  country  seem  to  have  been  operated  upon  very 
much  as  the  managers,  or  rather  the  House  of  Representatives,  were  in  this 
instancy  and  they  took  it  into  their  heads  to  get  up  what  is  called  a  seditioH 
law,  which  is  very  like  article  ten.  I  propose  to  read  it.  The  act  of  July  14, 
179S,  provided  : 

That  if  any  person  shall  write,  print,  uttar  or  puWisli.  or  ahttll  oauae  or  procnre  to  be 
written,  priDted,  utUired  or  publisbed.  or  shall  knowiDKlf  oud  willtug);  aseiat  ar  aid  in  w|;ilii]f(, 
printinj;,  utteriug,  or  piibliebiitg  siiv  false,  acanilalous,  and  malicious  writing  or  wridnga 
against  [he  govemmetil  of  ihe  Ubited  Stales,  or  either  house  of  the  Congress  of  the  Umlisd 
StatoB,  or  the  President  of  the  United  Hmtos,  with  inleiit  lo  defame  the  said  government,  or 
either  house  of  the  said  Congress,  or  the  said  President,  or  to  bring  them,  or  either  of  them, 
into  contempt  or  disrepute,  or  to  excite  ag&iuat  them,  or  either  or  soy  of  them,  the  hatred  of 
the  good  people  of  the  Oaited  States,  .or  to  atk  up  sedition  within  the  United  Stales, or  lo  exdle 
any  unlawful  combinations  therein,  for  opposing  or  resisting  aoj  law  of  the  Uaited  States, 
or  any  net  of  (he  President  of  the  Uniied  States,  done  in  pursuance  of  any  such  law,  ot  of 
the  potters  io  him  vested  by  the  Constitution  of  the  United  States,  or  to  resist,  oppose,  or 
defeitt  any  such  law  or  act.  or  to  aid,  encourage  or  abet  any  hostile  designs  of  any  forei^ 
ustion  against  the  United  States,  their  people  or  govern  meat,  tbeo  such  person,  being  thereof 
convictfd  before  any  court  of  the  United  States  having  jurisdiction  thereof,  shall  be  punished 
by  a  fine  not  esceading  8^,000,  and  by  imprisonment  not  eiceediog  two  years. 

I  need  not  explain,  senators,  the  purpose  of  this  act.  It  expired  by  its  ows 
limitation.  It  was  the  moat  offensive  law  that  has  ever  been  passed  since  the 
government  waa  orgauiaed.  So  offensive  wae  it  that  the  people  would  not  rest 
under  it,  although  it  waa  passed  to  last  but  three  years.  They  started,  as  it 
were,  the  hue  and  cry  against  everybody  who  defended  it  or  was  concerned  in 
it,  and  hunted  tliem  to  a  political  death.  But  it  waa  a  good  law  compared  with 
article  ten.  The  sedition  law  of  1798  condemned  what  t  It  condemned  the 
act  of  coolly  and  under  no  provocation  or  excitement  preparing  and  publishing 
a  lihel  against  the  government  or  any  department  thereof;  but  so  clamorous 
and  indignant  were  the  people  over  such  legislation  that  they  broke  it  down  ;: 
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arid  the  conaeqitence  has  been,  eo  unpopular  was  it,  that  Congreae  has  not  Ten- 
tared  to  paSB  a  lair  npon  the  subject  of  libel  ag&inat  the  goVerumeDt  or  any 
department  froib  that  oay  to  this  It  has  been  reeerred  for  tne  House  of  Bep- 
resentativea,  through  its  managera,  to  renew  the  practice  in  a  more  objectionable 
form.  And  I  lake  it  Upon  myself  to  suggeat  that  befcre  we  are  to  be  condemned 
in  a  conrtof  impeachment  we  ahall  have  some  law  upon  the  subject;  and  I  have 
ventured  to  draw  up,  and  I  ehall  close  my  examioation  of  this  particular  quea- 
tion  by  presenting  to  you  the  draught  of  a  bill  whfch  I  have  made  on  article  ten 
of  thia  impeachment.  It  should  have  a  preamble,  of  course,  I  will  proceed 
to  read  it: 

WbeitaB  it  ifl  hig-bly  impropef  for  the  President  of  tie  United  Slates  or  auy  other  officer  of 
the  eiecullve  aepartioent  or  of  fioy  depntiment  to  say  an  jlhing  tending  l»  bring  ridicnle  or 
contempt  upon  liie  CongtesB  of  the  United  States,  or  to  ittipBir  the  recard  of  the  good  people 
of  theTJnited  StatM  for  tbeCongresB  and  the  leifislatlTe  power  thereof,  (whic^i  all  ofiiceniof 
the  governiBent  onght  inviolably  to  preserve  anfl  maintain  [  I  and  whereas  (quoting  in  part 
from  »n  arganient  of  the  managers)  the  dignity  of  station,  the  ptoprieties  of  position,  the 
courtesies  of  office,  all  of  which  are  apart  of  the  common  law  of  the  land,  require  the  Presi- 
dent of  ^e  United  States  to  observe  that  gravity  of  deportment,  that  fitness  of  conduct,  tJiat 
approprialenesB  of  demeanor,  and  those  amenities  of  behavior  which  are  a  part  of  his  high 
oacial  functions  ;  and  whereas  he  stands  before  the  youlb  of  the  country  us  llie  exemplar  of 
all  that  is  of  worth  In  ambition,  or  that  is  to  be  sought  in  aspiration,  and  before  the  men  of 
tbe  country  as  a  grave  n>agi»trate,  and  before  the  world  as  the  representative  of  free  instilu- 
tinots ;  nod  wbereae  it  is  the  d»ty  of  Congress,  and  especially  of  the  House  of  Represent  all  ves, 
na  the  fonntain  of  national  dignity,  to  lay  down  lutea  of  decorum,  and  to  regulate  the  man- 
neie  and  etiquette  proper  for  this  and  every  other  high  ofBcer  of  the  goveruinent :  Therefoie, 

Bt  it  matlid,  S(c,,  That  if  the  President  or  any  other  ofScer  eball  say  anything  displeasing 
lo  Congrese,  or  either  branch  thereof,  or  ah  alt  in  any  addresses,  extemporaneous  or  written, 
which  be  may  be  ie(]nired  to  make  in  response  to  calls  from  the  people,  say  anything  tending 
1(1  ioipNir  tbe  regard  of  the  people  for  Concrreea,  or  eilher  branch  thereof,  or  if  he  shall  use 
any  nnintelligilile  phrases,  stich  as  that  "Congress  is  a  body  hanging,  as  it  were,  on  the 
verge  of  tbe  government,"  or  say  that  it  is  "  a  Congress  of  only  a  part  of  the  States," 
because  ten  States  are  not  represented  therein  ;  or  if  he  shall  charge  it  in  such  addresses  with 
encroaching  upon  conslitniioual  rights,  however  he  may  think;  or  if  be  shall  misquote  or 
carelessly  quole  the  sacred  Scriptures,  or  in  any  of  said  e^itemporaneouB  addresses  use  bad 
gram  mar,  then,  and.  in  either  of  such  cases,  be  shall  be  guilty  of  a  high  misdemeanor,  and 
upon  trial  and  conviction  thereof  stall  be  fined  in  any  sum  not  exceeding  810,000,  (fc  impris- 
oned not  exceeding  ten  years.     [Laughter.] 

That  IB  article  ten.     [Laughter.] 

Tbe  next  and  taet  is  article  eleven.  Senatora,  I  have  diacuaaed  article  eleven 
already  with  tbe  exception  of  one  eingle  feature,  and  that  ia  the  part  of  it  which 
chargea  obatfuction  Or  interfeience  with  the  law  for  the  reeonatrnctiou  of  tbe 
rebel  States,  ^hat  is  the  only  feature  in  article  eleven  I  have  not  fully 
answered  in  tbe  remarha  I  have  made  in  connection  with  other  articles.  Now, 
what  shall  I  say  of  that?  I  am  glad,  senators,  that  I  have  nothing  to  say  upon 
t!ie  aiibject.  What  testimony  haa  the  prosecution  offered  in  support  of  that 
charge  7  They  offer  this  eingle  item  of  teatimony,  and  no  othei- :  a  telegram  from 
Parsons,  and  areply  from  tbe  President,  dated  in  the  January  preceding  the  March 
vchen  the  law  wa*  paaeed.  Need  I  pause  upon-such  proof  of  the  violation  or 
obstrnction  of  a  thing  not  (»  e»se  when  the  act  waa  done  t 

We  heard  a  magnificent  oration  from  one  of  the  honorable  managers  twodaya 
ago ;  but  the  defect  of  it  waa,  it  had  nothing  to  support  it.  He  made  hia  mag- 
nificent oration,  sounding  with  sonorous  sentencea  through  this  hali,  for  about 
three  hours,  on  that  telegram  of  January  15,  1867,  which  was  aent  two  months 
before  the  law  waa  paaaed.  That  ie  all  the  proof  If  we  intend  to  judge  this 
case  upon  proof  here  p reaented,  that  is  all  the  proof  he  had  for  a  large  portion 
of  hia  speech. 

Now,  senators,  I  have  gone  over  this  case  as  far  as  I  intend  to  do  in  my  con- 
dition, thougli  not  BO  far  aa  I  proposed  to  do  when  I  prepared  my  brief,  But  I 
know  I  am  to  be  followed  by  a  gentleman  who  will  go  over  it  step  by  step, 
article  by  articln,  in  all  probability,  and  therefore  I  fcfJ  the  more  safe  ittomitting 
a  part  of  what  I  have  prepared  to  say  and  what  under  other  circumatanceB  I 
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should  h&Te  been  glad  to  say.  I  stand  how  beyond  article  11,  beyond  all  tLe 
articles,  a&d  I  a»k  yoa  to  look  back  with  me  upon  the  case.  What  queBtious 
are  involved  in  itt  I  am  happy  to  be  able  to  say  that  there  is  no  polilical  ques- 
tion ;  that  tbete  is  no  party  question.  I  was  glad,  the  defence  was  glad,  the 
counsel  were  glad  of  the  opportunity  of  lelieviug  you  from  the  embarrassment 
of  any  such  questions.     The  questions  presented  are  these  r 

1.  "Where  is  the  power  of  removal  lodged  by  the  Constitution  ? 

2.  1b  Stanton  covered  by  the  civil-tennre  act  1 

3.  Gould  the  President  make  an  ad  interim  appointment  1 

i.  Did  he  do  anything  mischievous  in  his  interview  with  General  Emory? 

And  then  there  is  this  matter  of  the  liberty  of  speech,  which,  I  apprehend, 
nobody  intends  to  take  on  his  back  and  carry  aa  a  heavy  load  for  the  rest  of  his 
life,  HO  that  we  have  no  political  ijueations  here.  I  am  glad  it  is  so.  They 
are  dry  q.uestiona  of  practice  and  of  law;  one  of  them  the  oldest  question  in  the 
history  of  tlie  government.  And  on  this  statement  of  the  case,  when  you  atrip 
it  of  lul  the  verbiage  and  rumor  and  talk  of  every  kind,  standing  almost  naked 
npou  a  few  technical  propnaitions,  upon  such  a  case  we  ask  your  judgment  of 
acquittal.  We  are  entitled  to  it  beyond  all  peradventure.  It  almoat  shocks  me 
to  think  that  the  President  of  the  United  States  is  to  be  dragged  out  of  his  office 
on  these  miserable  little  questions,  whether  he  could  make  an-ad  interim  ap^ 
pointment' for  a  single  day,  or  whether  in  anything  he  did  there  was  so  great  a 
crime  that  you  should  break  the  even  flow  of  the  administration  of  the  country, 
disturb  the  quiet  of  the  people,  and  impair  their  confidence  in  a  great  degree  ia 
the  stability  of  tbeir  government;  that  you  ehould,  in  a  word,  take  posseaaion 
of  the  Executive,  and,  what  is' worse  and  most  unfortunate  in  the  condition  of 
things,  empty  the  office  and  Jill  it  mirh  arte  of  your  oten  numher.  Not  on  this 
case.  Surely  not  on  this  case,  senators,  I  cannot  understand  how  such  a  thing 
ean  possibly  be  done.  How  miserable  is  this  case !  An  ad  interim  appoint- 
ment for  a  eiagle  day,  an  attempt  lo  remove  Kdwin  M.  Stanton,  who  atood 
defiantly,  and,  right  or  wrong,  had  destroyed  the  harmony  and  unity  of  the 
cabinet.  I  do  not  speak  in  censure  of  Mr.  Stanton — such  is  the  fact.  That  is 
all  I 

Senators,  we  have  been  referred  to  a  great  many  precedents.  I  heard  one  of 
the  honorable  managers  talk  two  days  ago  about  Charles  I,  and  we  have  had 
abundance  of  precedents  submitted  on  the  subject  of  expediency  aod  things  like 
that ;  policy,  if  yon  please,  as  if  ihis  were  a  measure  and  not  a  trial.  We  have 
nothing  lo  do  with  iQeasuree  in  the  high  court  of  impeachment.  You  are  trying 
the  defendant  on  the  charges  set  forth  in  these  articles  and  upon  the  proof 
offered  from  the  witn«ss-atand,  and  upon  nothing  else.  I.  too,  can  point  to  those 
precedents  to  which  the  gentlemen  have  called  your  attention — the  miserable 
precedents  which  they  have  brought  up  on  tbe  subject  of  impeachment,  even 
from  centuries  back ;  and  they  are  to  me,  as  they  ahould  be  to  all  of  us,  not 
examples  for  imitation,  but  "beacon -lights  to  warn  us  from  the  dangeioaa  rocks 
on  which  they  are  kindled."  Let  us  shun  all  unnecessary  violence.  Aa  we 
sow,  80  shall  we  reap  :  like  begets  like :  violence,  violence,  and  the  practice  of 
to-day  shall  he  the  precedent  for  to-morrow. 

What  shall  he  your  judgment?  What  is  to  be  your  judgment,  senators,  in 
this  case?  Removal  fromoffice  and  perpetual  disqualification?  If  the  President 
has  committed  that  for  which  he  should  be  ejected  from  office,  it  were  judicial 


mockery  to  stop  short  of  the  largest  disqualification  you  can  impoae.     It  will 
be  a  heavy  judgment.     What  is  bis  crime,  in  its  nioral  aapecta,  to  merit  such  a 

Google 


judgment?    X^et  us  look  aX  it. 

He  tried  to  pluck  a  thorn  out  of  hia  very  heart,  for  the  condition  of  things  in 
the  War  Departsient,  and  consequently  in  bia  cabinet,  did  pain  him  aa  a  thorn 
in  hia  heart.  You  fastened  it  there,  and  you  are  now  asked  to  punish  bioi  for 
attempting  to  extract  it.     What  more  ?     He  made  an  ad  mtcriin  appointment 
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to  last  for  a  single  i&y.  .  Yob  could  have  twminated  it  whenever  you  Saw  fit. 
You  had  only  to  take  np  the  Domination  which  he  sent  to  you,  which  was  agood 
nomioatioD,  and  act  tipoD  it,  and  the  cd  interim  appointmeDt  vaniehed  like  emoke. 
He  had  no  idea  of  fastening  it  opon  the  d^artment.  He  had  no  intention 
to  do  anything  of  that  kiad.  He  merely  proposed  that  for  the  purpose,  if 
the  opportunity  ehould  occur,  of  subjecting  this  law  to  a  constitutional  teat. 
That  is  all  the  purpose  it  was  to  answer.  It  is  all  for  which  it  was  intended. 
The  thing  was  in  your  baad  from  the  beginning  to  the  end.  You  had  only  to 
act  upon  the  nomination,  and  the  matter  was  settled.     Surely  that  in  no  crime. 

I  point  you  to  the  cases  that  have  occurred  of  ad  interim  appointment  after 
ad  interim  appointment ;  but  I  point  especially  to  the  case  of  Mr.  Holt,  where 
i',\e  Senate  in  its  legislative  capacity  examined  it,  weighed  it,  decided  upon  it, 
heard  the  report  of  the  President,  and  received  it  as  ealisfactory.  That  ia,  for 
the  pni-poees  of  this  trial,  before  the  same  tribunal  ret  adjudicata,  I  thiuk,  and 
it  will  be  so  regarded. 

What  else  did  be  do  ?  He  talked  with  an  officer  about  the  law.  That  is  the 
Emory  article.  He  made  intemperate  speeches,  though  full  of  honest,  patriotic 
sentiments ;  when  reviled  he  should  not  revile  ^aiu ;  when  smitten  upon  one 
cheek  he  should  turn  the  other. 

But,  says  the'gentleman  who  spoke  last  on  behalf  of  the  managers,  he  tried 
to  defeat  pacification  and  .res tors tiuti.  I  deny  it  in  the  sense  in  which  he  pre- 
sented H — that  is,  as  a  criminal  act.  Here,  too,  he  followed  precedent  and  trod 
the  path  on  which  were  the  footprints  of  Lincoln,  and  wliich  was  bright  with  the 
radiance  of  his  divine  utterance,  "Charity  for  all,  malice  toward  none."  He  was 
eager  for  pacification.  He  thought  that  tne  war  was  ended.  It  seemed  so.  The 
drums  were  all  silent ;  the  arsenals  were  all  shut ;  the  roar  of  the  cannon  had  died 
away  to  the  last  reverberations  ;  the  army  was  disbanded  ;  not  a  single  enemy 
confi'Dnted  us  in  the  iield.  Ah,  he  was  too  eager,  too  forgiving,  too  kind.  The 
hand  of  conciliation  was  stretched  out  to  him  and  he  took  it.  It  may  be  he 
should  have  put  it  away,  but  was  it  a  crime  to  take  it  1  Kindness,  forgivenesa 
a  crime  'i  Kindness  a  crime  ?  Kindness  is  omnipotent  for  ^ood,  more  powerful 
than  gunpowder  or  cannon.  Kindness  is  statesmanship.  Kindnes*  is  the  high 
statesmanship  of  heaven  itself.  The  thunders  of  Sinai  do  but  terrify  and  dis- 
tiact;  alone  tfaey  accomplish  little;  it  is  the  kindness  of  Calvary  that  subdues 
and  pacifies. 

"What  shall  1  eay of  this  man  ?  He  is  no  theorist^  he  is  no  reformer.  Ibave 
looked  over  his  life.  He  has  ever  walked  in  beaten  paths,  and  by  the  light  of 
the  Constitution.  The  mariner,  tempest- tossed  in  mid-sea,  does  not  more  cer- 
tainly tnm  to  bis  star  for  guidance  than  does  this  man  in  trial  and  difficulty  to 
the  Blar  of  the  Constitution.  He  loves  the  Constitution.  It  has  been  the  study 
of  his  life.  He  is  not  learned  and  scholarly,  like  many  of  you ;  he  is  not  a  man 
of  many  ideas,  orof  much  speculation  ;  but  hy  a  law  of  the  mind  he  is  only  the 
truer  to  that  he  does  know.  He  is  a  patriot,  second  to  no  one  of  yon  in  the 
measure  of  his  patriotism.  He  loves  his  country.  He  may  be  full  of  error; 
1  will  not  canvass  now  his  views ;  but  be  loves  his  country.  He  has  the  courage 
to  defend  it,  and  I  believe  to  die  for  it  if  need  be.  His  courage  and  his  patriot- 
ism aie  not  without  illustration. 

My  colleague  [Mr.  Nelson]  referred  theotber  day  to  the  scenes  which  occurred 
in  this  chamber  when  he  alone  of  twenty-two  senators  remained  ;  even  his  State 
seceded,  but  he  remained.  That  was  a  trial  of  his' patriotism,  of  which  many 
of  yon,  by  reason  of  your  locality  and  your  life-long  association,  know  nothing. 
How  his  voice  rang  out  in  this  ball  in  the  hour  of  alann  for  the  good  cause,  and 
in  denunciation  of  the  rebellion.  But  he  did  not  retnaiu  here  ;  it  was  a  pleasant, 
honorable,  safe,  and  easy  position  ;  but  he  was  Vauted  for  a  more  difScult  and 
arduous  and  perilous  service.  He  faltered  not,  but  entered  upon  it.  That  was 
a  trial  of  his  courage  and  patriotism  of  which  some  of  you  who  now  ait  in  judg- 
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ment  on  more  thao  hia  life  know  nottiing.  I  hfl.T6  often  thought  that  those  who 
dwelt  at  the  north,  safelj  distant  from  tbe  coUiaiona  and  strife  of  the  war,  knew 
but  little  of  its  actual,  trying  dangers.  We  who  lived  on  the  border  know  more. 
Our  horizon  was  always  red  with  its  flame;  and  it  somatimes  burned  so  nenrns 
that  we  could  feel  its  heat  upon  the  outstretched  hand.  But  he  was  wanted  for 
greater  peril,  and  went  into  the  very  funiace  of  the  war,  and  there  served  his 
couBtry  long  and  well.  Who  of  you  have  done  more  l  Not  one.  Tliere  Is 
one  here  whose  services  caruiot  be  over-estimated,  as  I  well  know,  and  I  with- 
draw all  comparison. 

But  it  is  enough  %o  say  that  his  services  were  great  and  needed ;  and  it  seems 
hard,  it  eeems  cruel,  senators.  thaX  he  should  be  dragged  here  as  a  criminal,  or 
tiiat  any  one  who  served  his  country  and  bore  biniself  well  and  bravely  through 
that  trying  ordeal  should  be  coudemned  upon  miserable  technicalities. 

If  he  has  committed  any  gross  crime,  shocking  alike  and  indiscriminately  the 
entire  public  mind,  then  condemn  him;  but  ho  has  rendered  service  to  the 
country  that  entitles  him  to  kind  and  respectful  consideration.  He  has  prece- 
dents for  everything  he  hae  done,  and  what  excellent  precedents !  Tbe  voices  of 
the  great  dead  come  to  us  from  the  grave  saDctioning  his  course.  All  our  past 
history  approves  it.  How  can  you  single  out  this  man,  in  this  condition  of 
things,  and  brand  him  before  the  world,  put  your  brand  of  infamy  upon  him 
because  he  made  an  ad  interim  appoiutment  for  a  day,  and  possibly  may  have 
made  a  mistake  in  attempting  to  remove  Stanton?  I  can  at  a  glance  put  my 
eye  upon  senators  here  who  would  not  endure  tlie  position  which  he  occupied. 
Ton  do  not  think  it  is  right  yourselves.  You  framed  this  civil-tenure  law  tfl 
give  each  President  his  owa  cabinet,  and  yet  bis  whole  crime  is  that  he  wants 
harmony  and  peace  iu  bis. 

Senators,  I  will  not  go  on.  There  is  a  great  deal  that  is  crowding  oa  my 
'  tongue  for  utterance,  but  it  is  not  from  ray  head;  it  is  rather  from  my  heart ; 
and  it  would  be  but  a  repetition  of  the  vain  things  I  have  been  saying  the  past 
half  hour.  But  I  do  hope  you  will  not  drive  the  President  out  and  take  pos- 
session of  his  office.  I  hope  this  not  merely  as  counsel  for  Andrew  Johnson  ; 
for  Andrew  Johnson's  administration  is  to  me  but  as  a  moment,  and  himself  as 
nothing  in  comparison  with  the  possible  consequences  of  such  an  act.  No  good 
can  come  of  it,  senators,  and  bow  much  will  the  heart  of  the  nation  be  refreshed 
if  at  last  the  Senate  of  the  United  States  can,  in  its  judgment  upon  this  cafe, 
maintain  ita  ancient  dignity  and, high  character  in  the  midst  of  storm  and  pasaiou 
and  strife. 

Kr.  Grimes.  Mr.  Chief  Justice,  I  move  thai  the  Senate,  sitting  as  a  court  of 
impeachment,  adjourn. 

The  motion  was  agreed  to ;  and  the  Senate,  sitting  for  the  trial  of  tbe  impeach- 
ment, adjourned. 


Monday,  Aprii  37,  1868, 

The  Chief  Justice  of  the  United  States  took  tbe  chair. 

The  usual  proclamation  having  been  made  by  the  8ergeant-at-ai'ms, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Represeiita- 
tiTOS  and  the  counsel  fur  the  respondent,  except  Mr.  Stanbery,  appeared' and 
to'ik  the  seats  assigned  to  them  respectively. 

The  members  of  the  House  of  Hepresentativea,  as  in  Committee  of  the 
Whole,  preceded  by  Mr.  E.  B.  Washburne,  chairman  of  that  committee,  and 
accompanied  by  the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the 
seats  provided  for  them. 

The  journal  of  last  Saturday's  proceedings  of  the  Senate  Bitting  for  the  trial 
of  the  impeachment  was  read. 
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The  Chibp  JusTiCB.  The  firat  biiMneBS  in  order  is  tbe  consideration  of  the 
, order  Bubmil1«d  b;  tke  senator  £rom  Vermont,  [Mr.  £dmuad;i.]  The  Secretary 
wiU  read  the  ordw. 

Th&chief  clerk  read  as  follows  : 

Ordercdy  That  EifWr  the  argumenls  shall  be  coDcludeil,  and  when  the  doors  sbaU  be  closed 
for  duliberation  upon  the  SniH  qaeetion,  the  oEficisI  reporters  of  the  Senate  Bhutt  take  down 
the  debates  upon  Che  final  questiuu,  to  be  leported  in  the  proaeedinga. 

Kfr.  Williams.  Mr.  President,  I  propose  an  amendment  to  the  resolution, 
which  I  send  to  the  Chair. 

The  Chief  Justice  read  the  amendment,  which  was  to  add  to  the  proposed 
order  the  following  words  ; 

But  no  senator  shall  speak  more  than  oni^e,  aor  to  exceed  fifteen  mioutes,  during  auch 
deliberttiou. 

Mr,  JoH\sox.  Mr.  Chief  .Tnatice,  I  ask  for  the  reading  of  the  rule  in  relation 
to  the  time  senators  are  permitted  to  speak.  I  think  it  is  fifteen  minutes  upon- 
each  article. 

The  Chief  Justice.  The  Secretary  will  read  the  rule. 

The  chief  clerk  read  rule  XXIII,  as  follows  : 

XXIII.  All  the  orders  and  decisions  shall  be  made  and  bad  bj  yeafl  and  nays,  whii-h 
eball  be  entered  on  the  record,  and  without  debate,  eicept  when  the  doora  ahall  be  cloeed  tiir 
deliberation,  and  iD  that  case  no  member  shall  speak  more  than  once  OQ  one  question,  and 
for  not  moi:e  than  ten  minutes  on  an  interlocutory  question,  and  for  nut  more  than  fifteen 
minutes  on  tbe  final  queslion,  unless  by  consent  of  the  Senate,  to  lie  had  withoat  debate  ; 
but  a  motion  to  adjourn  may  be  decided  without  the  yeas  and  nays,  unless  they  be  demanded 
y  one-fifth  of  the  members  present. 

Mr.,JoH\soi«.  That  ia  upon  each  article,  as  I  supposed. 

Mr.  EDM^l^D&.  No,  sir;  it  is  not. 

The  Chibf  Justice.  The  question  is  on  the  amendment  proposed  by  the 
senator  from  Oregon,  [Mr.  Williame.] 

Mr.  HownRD.  I  move  to  amfind  the  amendment  by  adding  after  'the  words 
"  fifteen  minutes"  the  words  "  oa  one  question." 

The  Chief  Justii^e.  The  question  is  on  the  amendment  proposed  by  the 
senator  from  Michigan  to  the  amendment  of  the  senator  from  Oregon. 

Mr.  SuM.VEK  called  for  tbe  yeas  and  nays,  and  they  were  ordered;  and 
being  taken,  resulted-»-yeas,  19  ;  nays,  30  ;  as  follows  : 

Teas — Messrs,  Bayard,  Buekalew,  Davis,  Dixon,  Doolittle,  Fessenden,  Fowler,  Freling- 
vysen,  Orlides,  Hendricks,  Howard,  Johason,  UcCreory,  Norton,  Patterson  of  Tennessee, 
Saulsbury,  Trumbull,  TickerB,  and  Willey— 19. 

SaV8— Messrs.  Cameron,  Cattell,  Cllaiidler,  Conkling,  Corbett.  Cragin,  Drake,  Edmunds, 
erry,  Harlau,  Henderson,  Howe,  Morgan,  Monill  of  Maine,  Morrill  of  Vermont,  Morton, 
Nve,  Patterson  of  New  Hampshire,  Pomeroy,  Kameey,  Boss,  Sharman,  Stewart,  Sumner, 
Thayer,  Tipton,  Van  Winltle,  Williams,  Wilson,  and  Yates— 30. 

Not  voting — Messrs.  Anthony,  Cole,  Couness,  Sprague,  and  Wade— 5. 

So  the  amendment  to  the  amendment  was  rejected. 

The  Chtkf  Justice.  The  question  reours  on  the  amendment  offered  hy  the 
senator  from  OregoQ, 

Mr.  Bayard.  I  move  to  amend  the  amendment  hy  striking  out  "  fifteen"  and 
■  inserting  "  thirty  ;"  and  on  that  1  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered ;  and  beiDg  taken,  resulted — yeas,  1,6  ;  nays, 
34  J  as  follows  : 

YeAS-^Messrs.  Bayard,  Buekalew,  Corbett,  Davis,  Dixon,  Doolittle,  Fessenden,  Fowler, 
Grimes,  Hendricks,  Johnson,  McCreery,  Sorton,  Patterson  of  Tennessee,  Saulsbury,  and 
Vieker»-16. 

Ra¥S — Messrs.  Anthony,  Cameron,  Cattel),  Chandler,  Conkling,  Cragin,  Drake,  Ed- 
munds, Ferry,  Frellnghuysen,  Harlan,  Hendersoh,  Howard,  Howe,  Morgan,  Moriiil  of 
Maine,  Morrill  of  Vermont,  Morton,  Nye,  Pulterson  of  New  Hampshire,  Pomeroy,  Ramsey, 
EoBB,  Sberman,  Stewart,  Sumner,  Thayer,  Tiplon,  Tnimbnll,  VsJi  W  Jokk,  Willey,  Williams, 
WiUon,  and  Tales— 34. 
Not  votimo— Messrs.  Cole,  Conness,  Sprague,  and  Wade — I. 
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So  tbe  amendment  to  the  amenilmeat  was  rejected. 

The  Chief  Justice.  The  qneation  lecura  on  the  amenclment  of  the  senatoF 
from  Oregon. 

Mr.  Morton.  I  move  the  poatpoiiement  of  the  further  consideration  of  this 
subject  nntil  after  the  argument  is  concluded  by  the  counsel  and  the  mnaagen. 

Mr.  Howard.  I  second  tbat  motion. 

The  motion  to  postpone  was  agreed  to. 

ITie  Chief  Justice.  The  next  buBiness  in  order  is  the  consideration  of  the 
proposed  neff  rules  submitted  by  the  senator  from  Massachusetts,  [Mr.  Sumner,] 
The  first  one  of  tliem  will  be  read. 

Mr.  Sumner.  Mr.'  President,  I  ask  that  those  propositions,  which  were  moved 
by  me  on  Saturday,  may  go  over  until  after  the  close  of  the  argument. 

Tbe  Chfef  Jcsticb.  If  there  be  no  objection  the  proposition  of  the  senator 
from  Massachusetts  will  be  considered  as  agreed  to,  and  the  proposed  rules  will 
•  go  over.  Gentlemen  Managers  on  the  part  of  the  Honse  of  Represent* tivea, 
you  will  please  proceed  with  the  ai^ument. 

Hon.  THAODErs  Stevens,  one  of  the  managers  on  behalf  of  the  Hoaae  of 
Representatives,  addressed  the  Senate  as  follows  ; 

Mr.  Chief  Justice,  may  it  please  the  court,  I  trust  to  be  able  to  be  brief  in 
my  remarks,  aitless  1  should  find  myselt  leas  master  of  the  subject  which  I 
propose  to  discuss  than  1  hope.  Experience 'has  taught  that  nothing  is  so  prolix 
as  ignorance.  I  fear  I  may  prove  thus  ignorant,  as  I  had  not  expected  to  take 
part  in  this  debate  until  very  lately. 

1  shall  discuss  but  a  single  article — tbe  one  that  was  finally  adopted  upon 
my  earnest  solicitation,  and  which,  if  proved,  I  considered  then,  and  still  con- 
sider, as  quite  sufficient  for  .the  ample  conviction  of  the  distinguished  respondent 
and  for  bis  removal  irom  office,  which  is  the  only  legitimate  object  for  which 
this  impeachment  could  be  instituted. 

During  the  very  brief  period  which  I  shall  occupy  I  desire  to  discuss  the 
charges  against  the  respondent  in  no  mean  spirit  of  malignity  or  vituperation, 
but  to  argue  them  in  a  manner  worthy  of  the  high  tribunal  before  which  1  appear, 
and  of  the  exalted  position  of  the  accused.  Whatever  may  be  thought  of  his 
character  or  condition,  he  has.  been  made  respectable  and  his  condition  has  been 
dignified  by  tbe  action  of  his  fellow- citizens.  Railing  accusation,  therefore, 
would  ill  become  this  occasion,  this  tribunal,  or  a  proper  sense  of  the  position 
of  those  who  discuss  this  question  on  the  one  side  or  tnee^her. 

To  see  the  chief  servant  of  a  trusting  community  arraigned  before  the  bar  of 
public  justice,  charged  with  high  delinquencies,  is  interesting.  To  behold  the 
Chief  Executive  Mdgistrate  of  ti  powerful  people  cbai^^ed  with  the  betrayal  of 
his  trust,  and  arraigned  for  high  crimes  and  misdemeanors,  is  always  a  most 
interesting  spectacle.  When  the  charges  against  such  public  servant  accuse 
him  of  all  attempt  to  betray  the  high  trust  confided  to  him  and  usurp  the  power 
of  a  whole  people,  that  he  may  become  their  ruler,  it  is  intensely  interescing  to 
millions  of  men,  and  should  be  discussed  with  a  calm  determination,  which  noth- 
ing can  divert  and  nothing  can  reduce  to  mockery.  Such  is  the  condition  of 
this  great  republic,  as  looked  upon  by  an  astonished  and  wondering  world. 

The  offices  of  impeachment  iu  England  and  America  are  very  different  from 
each  -other  in  the  uses  made  df  them  for  the  punishment  of  offences  ;  and  he  will 
greatly  err  who  undertakes  to  make  out  an  analogy  between  them,  either  in  the 
mode  of  trial  or  the  final  result. 

In  England  tbe  highest  crimes  may  be  tried  before  tfee  high  court  of  impeach- 
.  ment,  and  the  severest  punishments,  even  to  imprisonment,  fine,  and  death,  may 
be  inflicted. 

When  our  Constitution  was  framed  all  these  personal  punishments  were  ex- 
cluded from  the  judgment,  and  tbe  defendant  was  to  be  d«ilt  with  just  so  far  as 
the  public  safety  required,  and  no  further.     Hence  it  was  made  to  apply  simply 
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to  political  offences — to  perHOnsIiolding  political  positions,  either  by  appoiutment 
or  election  by  the  people. 

Thus  it  IB  apparent  that  no  crime  containing  malignant  or  indictable  offences 
higher  than  raisdemeaiiorB  was  neceat^ary  either  to  be  alleged  or  proved.  If  the 
respondent  was  shown  to  be  abusing  his  official  trust  to  the  injury  of  the  peopte 
for  whom  he  was  discharging  public  duties,  and  persevered  in  such  abuse  to  tbe 
injury  of  hi"  conBtitnenta,  the  true  mode  of  dealing  with  him  was  to  impeach 
him  for  crimes  or  misdemeanors,  (and  only  the  latter  is  necessary,)  and  thus 
remove  him  from  the  office  which  he  was  abusing.  Nor  does  it  m^ke  a  particle 
of  diiference  whether  such  abuse  arose  from  malignity,  fi-om  unwarranted  negli- 
gence, or  from  depravity,  so  repeated  as  to  make  his  continuance  in  offico 
injurious  to  the  people  and  dangerous  to  the  public  welfare. 

The  punishment  which  the  law,  Under  our  Constitution,  authorizes  to  be 
inflicted  fully  demonstrates  this  argument:  .that  punishment  upon  conviction 
extend*  only  to  removal  from  office,  and  if  the  crime  or  misdemeanor  chargeil  . 
he  one  of  a  deep  and  wicked  dye  the  culprit  is  allowed  to  run  at  large,  unless 
he  should  be  pursued  by  a  new  prosecution  in  the  ordinary  courts.  What  does 
it  matter,  then,  what  the  motive  of  the.respoadent  might  be  in  his  repeated  acta 
of  malfeasance  in  office  t  Mere  mistake  in  intention,  if  so  persevered  in  after 
proper  warning  as  to  bring  mischief  upon  the  comnnmity,  is  quite  sufficient  to 
warrant  the  removal  of  tbe  officer  from  the  place  where  he  is  working  mischief 
by  his  continuance  in  power. 

The  only  question  to  be  considered  is:  is  the  respondent  violating  tbe  la*  ? 
His  perseverance  in  such  a  violation,  although  it  shows  a  perverseness,  is  not 
absolutely  necessary  to  his  conviction.  The  great  object  is  the  removal  from 
office  and  the  arrest  of  the  public  injuries  which  he  is  iaflicting  upon  those  with 
whose  interests  he  is  intrusted, 

Tbe  single  charge  which  I  bad  the  honor  to  suggest  I  am  expected  to  main- 
tain. That  duty  ia  a  light  one,  easily  performed,  and  which,  I. apprehend,  it 
will  be  found  impossible  for  tlja  respondent  to  answei;  or  evade. 

When  Andrew  Johnson  took  upon  himself  tbe  duties  of  his  high  office  lie 
swore  to  obey  the  Constitution  and  take  care  that  tbe  laws  be  faithfully  exeenled. 
That,  indeed,  is  and  has  always  been  the  chief  duty  of  tbe  President  of  the 
United  States,  The  duties  of  legislation  and  adjudicating  the  laws  of  bis  coun- 
try fall  in  no  way  to  his  lot.  To  obey  the  commands  of  the  sovereign  power  of 
tbe  nation,  and  to  see  that  others  should  obey  them,  was  his  whole  duty- — a 
duty  which  he  could  not  escape,  and  any  attempt  to  do  so  would  be  in  direct 
violation  of  his  official  oath;  io  other  words,  a  miiprition  of  perjury. 

I  accuse  him,  in  the  name  of  tbe  House  of  Representatives,  of  having  petpe- 
traled  that  foul  offence  against  the  laws  and  interests  of  bis  country. 

On  Ihe  2d  day  of  Masch,  1867,  Congress  passed  a  law.  over  tbe  veto  of  the 
President,  entitled  "An  act  to  regulate  the  tenure  of  certain  civil  offices,"  the 
first  section  of  which  is  as  follows; 

Bt  it  enaclcd  by  the  Senatt  and  Hott»t  of  Rfpraentatiett  of  iht  Unilnd  Slates  nf  Amtrica 
ia  CifngTat  asnmiltd,  That  every  person  boldioE  ^nj  civil  offioe  to  wLiuh  he  has  been 
appointed  b;  and  with  tbe  advice  and  consent  or  the  Senate,  and  evucj  person  who  ma; 
hereafter  be  appointed  to  any  such  office  and  shall  become  duly  qualified  to  act  thereia.  is  »ud 
ehBll.be  entitled  to  bold  auch  office  nntila  ^iccesaor  sliall  have  been  in  like  manner  appointed 
and  dulv  qualitied,  except  as  herein  otherwise  provided :  PreBidid,  That  the  Secretaries  ol 
State,  of  the  Trossury,  of  War,  of  the  Navy,  and  of  the. Interior,  the  PoHtniaKler  General, 
1  and  tbe  Attorney  General,  shall  hold  Ibeir  tiffic«8  lespeclivcly  for  and  durinj;  the  term  of  the 
Ptesident  by  who^  they  may  have  been  appoioted,  and  for  one  mocth  thereafter,  snl^ject  to 
.  removal  by  and  with  the  advice  and  consent  of  the  Senate. 

The  second  section  provides  that  when  the  Senate  ia  not  in  eesaion,  if  the 
President  shall  deem  the  officer  guilty  of  nets  which  require  his  removal  or  su"- 
peneion,  he  may  be  suspended  until  the  next  meeting  of  tbe  Senate;  and  that 
within  twenty  days  after  the  meeting  of  the  Senate  the  reaaona  for  such  sub- 
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penaion  eball  be  reported  to  that  body;  and,  if  the  Senate  shall  deem  each 
reasoDS  aafficieut  for  Rucb  snapension  or  removal,  tbe  officer  ehall  be  considered  < 
removed  from  bis  office;  bat  if  the  Senate  shall  not  deem  the  reasons  sufficient    .' 
for  Buch  Buspensiou  or  removal,  the  officer  shall  forthwith  resume  the  functions 
of  his  office,  and  the  person  appointed  iu  his  place  shall  cease  to  discharge  sncb  I 
duties. 

Ott  the  ISth  day  of  August,  1867,  the  Senate  then  not  being  in  session,  the 
President  suspended  Edwin  M.  Stanton,  Secretary  of  the  Department  of  War, 
and  appointed  U.  S.  Grant,  General,  Secretary  of  War  ad  interim.  On  the  12ch 
day  of  December^  1867,  the  Senate  being  then  in  session,  he  reported,  accord- 
ing to  the  requirements  of  the  act,  the  causes  of  such  suspension  to  the  Senate, 
which  duly  took  tlie  same  into  consideration.  Before  the  Senate  had  concluded 
its  examination  of  tbe  question  of  the  sufficiency  of  such  reasons  he  attempted 
to  enter  into  arrangements  by  which  he  might  obstruct  the  due  execution  of  the 
,  law,  and  Ulus  prevent  Edwin  M.  Stanton  from  forthwith  resuming  the  functions 
of  bis  office  as  Secretary  of  War,  according  to  the  provisions  of  the  act,  even 
if  the  Senate  should  decide  in  bis  favor. 

And  in  furtlierance  of  said  attempt,  on  tbe  21st  day  of  February,  1868,  he 
appointed  one  Lorenzo  Thomas,  by_li;tter  of  authoHty  or  commission.  Secretary 
of  War  ad  interim,  without  tbe  advice  and  consent  of  ths  Senate,  although  the 
same  was  then  in  Session,  and  ordered  hiro  (tbe  said  Thomas)  to  take  possession 
of  the  Department  of  War  and  tbe  public  property  appertaiuiog  tber^fl,  and  to 
discharge  the  duties  thereof. 

We  charge  that,  in  defiance  of  frequent  warnings,  he  baa  since  repeatedly 
attempted  to  carry  those  orders  into  execution,  and  to  prevent  Edwin  M.  Stanton 
from  esecriting  the  laws  appertaining  to  the  Depai'tment  of  War  and  from  dis- 
chai^tigjibe  duties  of  tlje  office. 

The  very  able  gentleman  who  argued  this  case  for  the  respondent  has  con- 
tended that  Mr.  Stanton's  case  is  not  within  the  provisions  of  the  act  regulating 
the  tenure  of  certain  civil  offices,  and  that  tlierefore  the  President  cannot  be 
convicted  of  violating  that  act.  His  argument  in  demo  as  I  rating  that  position 
was  not,  1  think,  quite  equal  to  his  sagacity  in  discovering  where  the  great 
strength  of  the  prosecution  was  lodged.  He  contended  that  the  proviso  which 
embraced  tlie  Secretary  of  War  did  not  include  Mr.  Stanton,  because  he  was 
not  appointed  by  tbe  President  in  whose  term  the  acta  charged  as  misdemeanors 
were  perpetrated  j  and  in-order  to  show  that,  he  contended  tliat  the  term  of 
office  mentioned  duiing  which  be  w_as  entitled  to  hold,  meant  the  time  during 
which  the  President  who  appointed  bim  actually  did  bold,  whether  dead  or 
alive ;  that  Mr.  Lincoln,  who  appointed  Mr.  Stanton,  and  under  whose  commis- 
sion be  was  holding  indetiiiitely,  being  dead,  his  term  of  office  referred  to  had 
espired,  and  that  Mr.  Johnson  was  not  holding  duiing  a  part  of  that  term. 
That  depends  upon  tbe  Constitution  and  the  laws  made  under  it.  By  the  Con- 
stitution, the  whole  time  from  tbe  adoption  of  the  government  was  intended  to 
be  divided  into  equal  presidential  periods,  and  the  word  "term  "  Waa  technically 
used  to  designate  the  time  of  each.  Tbe  first  section  of  tbe  second  article  of 
tbe  Constitution  provides — 

That  the  eiacutive  power  aball  bo  vesteil  in  ft  President  of  Ih?  United  States  of  Aoierica. 
He  shall  hold  his  office  during'  the  term  of  four  years,  and  together  with  the  Vice -P resident, 
chueeo  for  the  same  term,  be  elected  as  folluwe,  &c. 

Then  it  provides  that — 

Id  caacs  of  remoral  from  ofBce,  or  of  bis  death,  reBignatlon,  or  ioabilltj  to  discharge  tbe 
duties  of  said  offline,  the  same  shall  devolve  ou  the  Vlce-Preaideat,  and  Congress  may  by 
law  provide  for  the  case  of  remoTnl,  dooth,  insfguation,  or  Inability  both  of  iha  Pteaideut 
and  vice-Presiden(,  designating  what  officer  shall  then  act  as  President,  and  such  officer 
ehall  act  accordingly  uuti)  tbe  disability  be  removed  or  a  President  shall  be  elecK^d. 

The  leained  counsel   contends   that  the  Vice-President,  who   accidentally 
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accedes  to  tlie  duties  of  President,  is  serving  not  a  new  presidentiHl  term  of  his 
own,  and  that,  unless  Mr.  ScaotoQ  was  appointed  by  hiin,  he  is  not  within  i.he 
tffoviBions  of  the.  act.  It  happened  that  Mr,  Stanton  was  appointed  by  Mr. 
Lincoln  in  18(i2  for  an  indefinite  period  of  time,  and  was  atill  aemag  as  At» 
appointee,  by  and  with  the  advice  and  consent  of  the  Senate.  Mr.  Johnson 
never  appointed  him,  and,  unless  he  heid  a  valid  commission  by  virtue  of  Mr. 
Lincoln's  appointment,  he  was  acting  for  three  years,  during  which  time  he 
expended  billions  of  money  and  raised  hundreds  of  thousands  of  men,  without 
any  commission  at  all.  To  permit  this  to  be  done  without  any  valid  comrais- 
sion  would  have  been  a  riiisdemeBnor  in  itself.  But  if  he  held  a  valid  commis- 
sion, whose  commission  was  it  ?  Not  Andrew  Johnson's.  Then  in  whose  terra 
was  he  serving,  fur  he  must  have  been  in  somebody's  term  ?  Even  if  it  was  in 
Johnson's  term,  he  would  hold  for  four  years  unless  sooner  removed,  for  there 
is  no  term  spoken  of  in  the  Constitution  of  a  shorter  period  for  a  presidential 
term  than  four  years.  But  it  makes  no  difference  in  the  operation  of  the  law 
whethec  he  was  holding  in  Lincoln's  or  Johnson's  term.  Was  it  not  in  Mr. 
Lincoln's  term  ?  Lincoln  had  been  elected  and  re-elected,  the  second  term  to 
commence  in  1865,  and  the  Constitution  expressly  declared  that  that  term  should 
be  four  years. 

By  virtue  of  his  previous  commission  and  the  uniform  custom  of  the  country, 
Mr,  Stanton  continued  to  hold  during  the  term  of  Mr,  Lioeoln,  unless  sooner 
removed.  Now,  does  any  one  pretend  that  from  the  4th  of  March,  1865,  a  new 
presidential  term  did  not  commence  f  For  it  will  be  seen  upon  close  examina- 
tion that  the  word  "term"  alone  marks  the  time  of  the  presidential  existence, 
so  that  it  may  divide  the  different  periods  of  office  by  a  well  recognized  rule.  , 
Instead  of  saying  that  the  Vice-President  shall  become  President  upon  his  death 
the  Constitution  says : 

In  the  case  of  tlie  removal  of  the  Fresident^from  office,  or  of  his  death,  reBigaation,  or  ina- 
bility to  disubatge  the  povx^ri  uad  duliea  of  the  said  office,  the  same  shall  devolve  on  the 
"Vice-President. 

What  is  to  devolve  on  the  Vice-President!  Not  the  presidential  commission 
held  by  bis  predecessor,  but  the  "  duties  "  which  were  incumbent  on  him.  If 
he  were  to  take  Mr.  Lincoln's  term  he  would  serve  for  four  years,  for  term  is 
the  only  limitation  to  that  office,  defined  iq  the  Constitution,  as  I  hnve  said 
before.    _But  the  learned  counsel  has  contended  that  the  word  "  term  "  of  the 

E residential  office  means  the  death  of  the  President.  Then  it  would  have  been 
etter  expresSed  by  saying  that  the  President  shall  hold  his  office  during  the 
term  between  two  assassinations,  and  thed.  the  assassination  of  the  President 
would  mark  the  period  of  the  operations  of  this  law. 

If,  then,  Mi.  Johnson  wSs  serving  out  one  of  Mr.  Lincoln's  terms,  there  seems 
,to  be  no  argument  agahist  including  Mr.  Stanton  within  the  meaning  of  the  law. 
:  He  was  so  included  by  the  President  in  hia  notice  of  removal,  in  his  reasonsl 
i'tberefor  given  to  the  Senate,  and  in  his  notification  to  the  Secretary  of  the) 
jTressury;  and  it  is  too  late,  when  he  is  caught  violating  the  very  law  under( 
wbick  he  professes  to  hcc,  to  turn  round  and  deny  that  that  law  alFects  the  case.) 
The  gentleman  treats  lightly  the  question  of  estoppel ;  and  yet  really  nothing  is 
more  powerful,  for  it  is  an  argument  by  the  party  himself  against  himself,  and 
although  not  pleadable  in  the  same  way  is  jnst  as  potential  in  a  case  in  pais 
as  when  pleaded  in  a  case  of  record. 

But  there  is  a  stilt  more  conclusive  answer.  The  first  section  provides  that 
ecery  person  holding  civil  office  who  has  been  'appointed  with  the  advice  and 
.  consent  of  the  Senate,  and  everr  person  that  hereafter  shall  be  appointed  to  any 
such  office,  shall  be  entitled  to  hold  such  office  until  a  saccessor  shall  have  been 
in  like  manner  appointed  and  duly  qualified,  except  as  herein  otherwise  pro- 
vided. Then  comes  the  proviso  which  the  defendant's  counsel  say  does  not 
embrace  Mr.  Stantoa,  because  he  was  oot  appointed  by  the  President  in  whosd 
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term  he  waa  removed.  If  he  was  not  embraced  in  the  provieo,  thee  .he  was 
nowhere  specially  provided  for,  and  was  conaeqaently  embraced  in  the  first 
cinuae  of  the  first  section,  which  declares  that  every  person  holding  any  civil 
office  not  Otherwise  provided  for  comes  within  the  provisions  of  this  act. 

The  respondent,  in  violation  of  this  law,  appointed  General  Tliomas  to  office, 
■whereby,  according  to  the  express  terms  of  the  act,  he  was  guilty  of  a  high 
miBdemeanor  But  whatever  may  have  been  his  views  with  regard  to  the  tcQ- 
uie-of  office  act,  he  knew  it  was  a  law,  and  so  recorded  npon  the  statutes,  I 
disclaim  all  necessity  m  a  trial  of  impeachment  to  prove  the  wicked  or  unlawful 
mtention  of  the  respondent,  and  it  is  unwise  ever  to  aver  it. 

In  impeachments,  more  than  in  mdiclmeDts,  the  averring  of  the  fact  charged 
camea  with  it  all  that  it  is  necessaiy  to  say  about  intent.  In  iDdictmenm  you 
charge  that  the  defendant,  "  instigated  by  the  devil,"  and  so  on ;  and  you  might 
as  Well  call  on  the  prosecution  to  prove  the  presence,  shape,  and  color  of  his 
tttH]esty  as  to  call  npon  the  managers  m  impeachment  to  prove  intention.  I  go 
further  than  some,  and  contend  that  no  corrupt  or  wicked  motive  need  instigate 
the  acts  for  which  impeachment  is  brought,  it  is  enough  that  they  were  official 
violationa,of  law.  The  counsel  have  placed  great  stress  upon  the  necessity  of 
proving  that  they  were  wilfully  done.  If  by  that  he  means  that  they  were 
voluntarily  done,  I  agree  with  him.  A  m§re  accidei^al  trespass  woiild  not  be 
sufficient  to  convict.  But  that  which  is  voluntarily  done  is  wilfally  done, 
according  to  every  honest  definition;  and  whatever  malfeasance  is  willingly 
perpetrated  by  an  office-holder  is  a  misdemeanor  in  office,  whatever  he  may 
allege  was  hie  inteation. 

The  President  justifies  himself  by  asserting  that  all  previona  Presidents  had 
exercised  the  same  right  of  removing  officers,  for  cause  to  be  judged  of  by  the 
President  alone.  Had  there  been  no  law  to  prohibit  it  when  Mr.  Stanton  was 
removed  the  cases  would  have  been  parallel,  and  the  one  might  be  adduced  as 
an  argument  in  favor  of  the  other.  But,  since  the  action  of  any  of  the  Presi- 
dents to  which  he  refers,  a  law  had  been  passed  by  Congress,  after  a  stubborn 
controversy  with  the  Executive,  denying  that  right  and  prohibiting  it  in  future, 
an^  imposing  a  severe  penalty  upon  any  executive  officer  who  should  exercise 
it ;  and  tliat,  too,  after  the  President  had  himself  made  issue  on  its  constitution- 
«lity  and  been  defeated.  No  pretext,  therefore,  any  longer  existed  that  such 
right  was  vested  in  the  President  by  virtue  of  his  office.  Hence  the  attempt  to 
sliield  himself  under  such  practice  is  a  most  lame  evasion  of  the  question  at 
issue.  Did  he  "  take  care  that  this  law  shonld  be  faithfully  "  executed  ?  He 
answers  that  acts  that  would  have  violated  the  law,  had  it  existed,  were  prac- 
ticed by  hia  predecessors.     How  does  that  justify  his  own  malfeasance  ? 

The  President  says  that  he  removed  Mr.  Stanton  simply  to  teat  the  constitu- 
tionaiity  of  the  ten  ure-of- office  law  bya  judicial  decision.  He  has  already  seeii 
it  tested  and  decided  by  the  votes,  twice  given,  of  two-thirds  of  the  senators  and 
of  the  House  of  Repjresentatives.  It  stood  ks  a  law  upon  the  statute-books.  So 
case  bad  arisen  under  that  law,  or  is  referred  to  by  the  President,  which  required 
any  judicial  interposition.  If  there  had  been,  or  should  be.  the  courts  were  open 
to  any  one  who  felt  aggrieved  by  the  action  of  Mr.  Stanton.  But  instead  of 
enforcing  that  law  he  takes  advantage  of  the  name  and  the  funds  of  the  United 
States  to  resist  it,  and  to  induce  others  to  resist  it.  Instead  of  attempting,  as 
the  Executive  of  the  United  States,  to  see  that  that  law  was  fiiithfully  executed, 
he  took  gieat  pains  and  perpetrated  the  acts  alleged  in  this  article,  not  only  to 
resist  it  himself,  butto  seduce  others  to  do  the  same.  He  sought  to  induce  the 
General-in- chief  of  the  army  to  aid  him  in  an  open,  avowed  obstruction  of  the 
law  as  it  stood  unrepealed  upon  the  statute-book.  He  could  find  no  one  to  unite 
with  him  in  perpetrating  such  an  act  until  he  sunk  down  tipon  the  unfortunate 
igdividual  bearing  the  title  of  Adjutant  General  of  the  army.  Is  this  takifig 
care  that  the  laws  shall  be  faithfully  executed  ?     Is  this  attempting  to  carry 
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tbem  into  affect,  by  upholding  iheir  validity,  according  to  his  oath  ?  Oq  the 
other  hand,  was  it  not  a  high  and  bold  attempt  to  obstruct  the  laws  and  take 
care  tiiat  ther  nhonld  uot  be  executed  ?  He  mast  not  excuse  himself  by  saying 
tbftt  be  had  doubts  of  Its  ooustitationality  and  wished  to  test  it.  What  right 
had  he  to  be  huuting  up  excuses  for  others,  as  well  as  himself,  to  violate  this 
law  1     Is  not  this  confession  a.  misdeueannr  in  itself? 

The  President  asseits  that  he  did  not  remove  Stanton  under  the  tenure-of- 
office  law.  This  is  a  direct  coutradictiou  of  his  own  letter  to  the  Secretary  of 
the  Treasury,  in  which,  as  he  was  bound  by  law,  he  communicated  to  that  officer 
the  fact  of  the  removal.  This  portion  of  the  answer  may,  therefore,  be  consid- 
ered 88  disposed  of  by  the  non-esistence  of  the  fact,  as  well  as  by  his  subsequent 
report  to  the  Senate.  ' 

The  following  is  tie  letter  just  alluded  to,  dated  August  14,  1867: 

Sir:  In  compliance  with  the  requirements  of  the  set  entitled  "An  act  Ui  regulate  tlie  ten- 
ure '  f  certain  civil  ofijces,"  jou  are  hereby  notified,  that  on  the  12th  institnt  Hon.  Edwin  M. 
Stanton  was  suspended  from  bis  oSce  as  Secretary  of  War,  and  General  U.  S.  Grant  author- 
ized and  empowered  to  act  as  Secrelary  ad  inltTim, 

kon.  Secretabv  of  the  Tbeasuhv. 

Wretched  man  !  A  direct  contradiction  of  his  solemn  answer  \  How  neces- 
sary that  a  man  should  have  a  good  conscience  or  a  good  memory  !  Both  would 
not  be  out  of  place.  Ho*  lovely  to  contemplate  what  was  so  assiduously  incul- 
cated by  a  celebrated  pagan  into  the  mind  of  his  son :  "Virtue  is  truth,  and 
truth  is  viitue."  And  still  more,  virtue  of  every  kind  charms  us,  yet  that  virtue 
is  strongest  which  is  effected  by  justice 'aod  generosity.  Good  deeds  will  never 
be  done,  wise  acts  will  never  be  executed,  except  by  the  virtuous  and  the  con- 
sdentious. 

May  the  good  people  of  tbia  republic  remember  this  good  old  doctrine  when 
they  next  meet  to  select  their  rulers,  add  may  they  select  only  the  hrave  and 
the  virtuous. 

Has  it  been  proved,  as  chatted  in  this  article,  that  Andrew  Johnson  in  vaca- 
tion suspended  from  office  Bdwin  M,  Stan  Ion,  who  had  been  duly  appointed 
and  was  then  executing  the  duties  of  Secretary  of  the  Department  of  War, 
without  the  advice  and  consent  of  the  Senate;  did  he  report  the  reasons. for 
iuch  suspension  to  the  Senate  within  twenty  days  from  the  meeting  of  the  Sen- 
ale;  and  difl  the  Senate  proceed  to  consider  the  sufficiency  of  such  reasons  t 
Did  the  Senate  declare  such  reasons  insufficient,  whereby  the  said  Edwin  M. 
Stanton  became  authorized  to  forthwith  resume  and  exercise  the  fiiuctions  of 
Secretary  of  War,  and  displace  the  Secretary  ad  interim,  whose  duties  were 
then  to  cease  and  tenninate  ;  did  the  said  Andrew  Johnson,  in  his  oificial  char- 
acter of  President  of  the  United  States,  attempt  to  obstruct  the  return  of  the 
Mid  Edwin  M.  Stanton  and  bis  resumption  forthwith  of  the  functions  of  his 
office  as  Secretary  qf  the  Department  of  War  ;  and  has  he  continued,  to  attempt 
to  prevent  the  dischai^e  of  the  duties  of  said  office  by  said  Edwin  M.  Stantou, 
Secretary  of  War,  notwithstanding  the  Senate  decided  in  his  favor  1  If  he  has, 
t£en  the  acts  in  violation  of  law,  charged  in^tbie  article,  are  full  and  complete. 

The  proof  lies  in  a  very  narrow  compass,  and  depends  upon  the  credibility 
of  one  or  two  witneasea,  who,  upon  this  point,  corroborate  each  other's  evidence. 

Andrew  Johnson,  in  his  letter  of  the  31st  of  January.  1868.  not  only  de- 
clared that  such  was  his  intention,  but  reproached  T7.  S.  Grant,  General,  in  the 
following  language ;  ^  ' 

You  hod  found  in  oar  first  conference  "  ttat  the  President  was  desiroafi  of  keeping  Mr, 
Stsolon  ont'pf  Cffice,  tnkclher  tuilaintd  in  the  niftftum  or  ncl."  You  kuiw  what  resaons 
bad  induced  [he  FresideM  lo  isk  from  you  a  promise  r  you  also  knew  that  in  case  jour  vj^wa 
of  4atj  did  DOt  accord  with  bl;  own  ceDVlctioDe  it  was  his  purpose  to  fill  your  plBc«  by 
another  ippoinlment.  Even  ignoring  the  eiislencc  of  a  positive  understaodiDg  betweBB  ub, 
these  coQcluslfiQS  ware  plainly  deducible  from  our  various  uonvfl-gationg.  It  is  cartaiu,  Jiow- 
ever,  tliat  even  under  these  cittumBtancua  you  (fld  not  offer  to  return  tbe  place  to  my  poiani- 
sion,  but,  according'  to  your  own  stateoient,  placed  ^ouruelf  in  a  posiflon  where,  conld  I 
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btiTc  antidpated  youc  action,  I  would  hove  been  compelled  to  ask  of  you,  as  I  was  com-  ( 
pelled  to  OKk  of  jour  predecessor  in  the  War  Department,  a  letter  of  resignation,  or  else  to  j 
resort  to  the  more  diBagreeflblo  expedient  of  suspending  jou  by  a  successor.  ) 

He  thtia  distinctly  Hilegea  that  the  General  had  a  full  knowledge  that  anch 
was  his  deliberate  intention.  Hard  worda  and  injurious  epithets  can  do  noth- 
ing to  corroborate  or  to  injure  the  character  of  a  witriesa  ;  hut  if  Andrew  Johnson 
be  not  wholly  destitute  of  tmth  and  a  shameless  falsifier,  then  this  artii:le  and 
all  its  charges  are  clearly  made  out  by  his  own  evidence. 

Whatever  the  respondent  may  say  of  the  reply  of  U.  8.  G-raiit,  General,  only 
goes  to  confirm  the  fact  of  the  President's  lawless  attempt  to  obstruct  the  exe- 
cution of  the  act  specified  in  the  article. 

If  General  Grant's  recollection  of  his  conversation  with  the  President  is  cor- 
rect, then  it  goes  affirmatively  to  prove  the  same  fact  stated  by  the  President, 
although  it  shows  th.it  the  President  i>ersevei'ed  in  his  course  of  determined 
obstruction  of  the  law,  while  the  General  i-efused  to  aid  in  its  consummation.  No 
differences  as  to  the  main  I'act  of  the  attempt  to  violate  and  prevent  the  esecu- 
tion  of  the  law  exist  in  either  statement ;  both  compel  tlie  conviction  of  the 
respondent,  unless  he  should  escape  through  other  means  than  ttie  facta  proving 
the  article.  Ho  cannot  hope  to  escape  by  asking  this  high  court  to  declare  the 
"  law  for  regulating  the  tenure  of  certain  civil  offices  "  unconstitutional  and 
void  ;  for  it  so  happens,  to  the  hopeless  misfortune  of  the  respondent,  that  almost 
every  member  of  this  high  tribunal  has  more  than  once,  twice,  perhaps  three 
times,  declared  upon  his  ofiicial  oath  that  law  constitutional  and  valid.  The 
unhappy  man  is  in  this  condition  :  he  has  declared  himself  determined  to  obstruct 
that  act ;  he  has,  fay  two  several  letters  of  authority,  ordered  Lorenzo  Thomae 
to  violate  that  law ;  and  he  has  issued  commissions  during  the  session  of  the 
Senate,  without  the  advice  and  consent  of  the  Senate,  in  violation  of  law,  to  eaid 
Thomas.  He  must  therefore  either  deny  his  own  solemn  declaiationa  and  falsify 
the  testimony  of  General  Grant  ai>d  Lorenzo  Thomas,  or  expect  that  verdict 
whose  least  punishment  is  removal  from  office. 

But  the  President  denies  in  his  answer  to  the  first  and  the  eleventh  articles 
(which  he  intends  as  a  joint  answer  to  the  two  charges)  that  he  had  attempted 
to  contrive  means  to  prevent  the  due  execution  of  the  law  regulating  the  teniire 
of  certain  civil  offices,  or  had  violated  his  oath  "to  take  care  that  tho  laws  he 
faithfully  executed."  Tet  while  he  denies  such  attempt  to  defeat  the  execution 
of  the  laws,  in  his  letter  of  the  31st  of  January,  1863,  lie  asserts,  and  reproaches 
General  Grant  by  tho  assertion,  that  the  General  knew  that  his  object  was  to 
prevent  Edwin  M.  Stanton  from  forthwith  resuming  the  functions  of  his  office, 
notwithstanding  that  the  Senate  might  decide  in  his  favor;  and  the  Piesident 
and  U.  8.  Grant,  Gieneral,  in  their  angry  correspondence  of  the  date  heretofore 
referred  to.  made  an  issue  of  veracity — the  President  asserting  that  the  General 
had  promised  to  aid  him  iu  defeating  the  execution  of  the  laws  by  preventing 
the  immediate  resumption  of  the  functions  of  Secretary  of  War  by  Edwin  M. 
Stanton,  and  that  the  General  violated  his  promise;  and  TJ.  S,  Grant,  General, 
denying  ever  having  finally  made  such  promise,  although  he  agrees  with  the 
President  that  the  President  did  attempt  lo  induce  him  to  make  such  promise 
and  to  enter  into  such  an  arrangement. 

Now,  whichever  of  these  gentlemen  may  have  lost  his  memory,  and  found  in 
lieu  of  the  trulh  the  vision  which  issues  from  the  Ivory  Gate — though  who  can 
liesitate  to  choose  between  the  words  of  a  gallant  soldier  and  the  pettifogging 
of  a  political  trickster? — is  wholly  immatenal,  so  far  as  the  charge  against  the 
President  is  concerned.  That  chat^  is,  that  the  President  did  attempt  to  pre- 
vent the  due  execution  of  the  tenure -of-office  law  by  entangling  the  G^jneral  in  the 
arrangement ;  and  unless  both  the  President  and  the  General  have  lost  their 
memory  and  mistaken  the  truth  with  regard  to  the  promises  with  each  other,  then 
this  charge  israadeout.  In  abort,  if  either  of  these  gentlemen  has  correctly  slated 
15  I  p — Vol.  ii 
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these  facts  of  attempting  the  obstruction  of  the  law  the  PreKident  has  been  guilty 
of  violating  the  law  and  of  misprUion  of  official  perjury. 

But,  again,  the  President  alleges  his  right  to  violate  the  act  regulating  the 
tenure  of  certain  civil  offices,  because,  he  says,  the  same  was  inoperative  and 
void  as  being  in  violation  of  the  Constitution  of  the  United  Stales.  Does  it  lie 
in  his  mouth  to  interpose  this  plea  1  He  had  acted  under  that  law  and  issued 
letters  of  authority,  both  for  the  long  and  short  term,  to  several  persons  under  it, 
and  it  would  hardly  iie  in  his  mouth  after  that  to  deny  its  validity  unless  he  cou- 
fessed  himself  guilty  of  law-breaking  by  issuing  such  commissions. 
.  Let  ■us  here  look  at  Andrew  Johnson  accepting  the  oath  "  to  take  care  that 
the  laws  be  faithfully  executed." 

On  the  2d  of  March,  18G7,  he  returned  to  the  Senate  the  "  tenure-of- office 
bill " — where  it  originated  and  had  passed  by  a  majority  of  mnre  than  two 
thirds — with  reasons  elaborately  given  why  it  should  not  pass  finally.  Among 
these  was  the  allegation  of  its  unconstitutionality.  It  passed  by  a  vote  of  35 
yeas  to  H  nays.  In  the  House  of  Representatives  it  passed  by  more  than  a 
two-tbirds  majority  ;  and  when  the  vote  was  announced  the  Speaker,  as  was  his 
custom,  proclaimed  the  vote,  and  declared,  in  the  language  of  the  Constitution, 
"  that  two-thirds  of  each  house  having  voted  for  it,  notwithstanding  the  objec- 
tions of  the  President,  it  has  become  a  law." 

I  am  supposing  that  Andrew  Johnson  was  at  this  moment  waiting  to  take  the 
oath  of  office,  as  President  of  the  United  States,  "  that  he  would  obey  the  Con- 
stitution and  take  care  that  the  laws  be  faithfully  executed."  Having  been 
sworn  on  the  Holy  Evangels  to  obey  the  Constitution,  and  being  about  to  depart, 
he  turns  to  the  person  administering  the  oath  and  says,  "  Stop ;  I  bave  a  further 
oath.  I  do  solemnly  swear  that  I  will  not  allow  the  act  entitled  'An  act  regu- 
lating the  tenure  of  certain  civil  offices,'  just  passed  by  Cor^gress  over  the  presi- 
dential veto,  to  be  executed  ;  but  I  will  prevent  its  execution  by  virtue  of  my  own 
constitutional  power." 

How  shocked  Congress  would  have  been — what  would  the  country  have  said 
to  a  scene  equalled  only  by  the  unparalleled  action  of  this  same  official,  when 
sworn  into  office  on  that  fatal  4th  day  of  March  which  mad6  him  the  successor 
of  Abraham  Lincoln  !  Certainly  he  would  not  have  been  permitted  to  be  inau- 
gurated as  Vice-President  or  President.  Yet  such  in  effect  has  been  his  con- 
duct, if  not  under  oath  at  least  with  less  excuse,  since  the  fatal  day  which  in- 
flicted him  upon  the  people  of  the  United  States.  Can  the  President  hope  to 
escape  if  the  fact  of  his  violating  that  law  be  proved  or  confessed  by  him,  as 
has  been  done  1  Can  he  expect  a  sufficient  number  of  his  triers  to  pronounce 
that  law  unconstitutional  and  void — thosesame  triers  having  passed  upon  its 
validity  upon  several  occasions  J  The  act  was  originally  passed  by  a  vote  of 
29  yeas  to  9  nay  a. 

,  Subsequently  the  House  of  Representatives  passed  the  bill  with  amendments, 
which  the  Senate  disagreed  to,  and  the  bill  was  afterward  referred  to  a  commit- 
tee of  conference  of  the  two  houses,  whose  agreement  was  reported  to  the  Sen- 
ate by  the  managers  and  was  adopted  by  a  vote  of  22  yeas  to  10  nays. 

After  the  veto,  upon  reconsideration  of  the  bill  in  the  Senate,  and  after  all  the 
arguments  against  its  validity  were  spread  before  that  body,  it  passed  by  a  vote 
of  35  yeas  to  11  nays. 

The  President  contends  that  by  virtue  of  the  Constitution  he  has  the  right 
to  remove  heads  of  departments,  and  cites  a  large  number  of  cases  where  his 
predecessor  had  done  so.  It  must  be  observed  that  all  those  cases  were  before 
the  passage  of  the  ten ure-of- office  act,  March  2,  1 867.  Will  the  respondent  say 
how  the  having  done  an  act  when  there  was  no  law  to  forbid  it  justifies  the  repe- 
tition of  the  same  act  after  a  law  has  been  passed  expressly  prohibiting  the 
same.  It  is  not  the  suspension  or  removal  of  Mr.  Stanton  that  is  complained 
of,  but  the  manner  of  the  suspension.    If  the  President  thought  he  bad  good 
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reasons  for  euepending  or  removing  Mr.  Stanton,  and  had  done  so  sending  those 
reasons  to  the  Senate,  and  then  obeyed  th    d  fid 

ing,  there  would  have  beea  do  complaint     bu  d        h     h         p  nd    h  m 

in  direct  defiance  of  the  tenure-of-office  I  w  h  n  ge 

ment,  or  attempts  to  do  so,  in  which  hehghhd  dd        p 

the  due  execution  of  the  law  after  the  de  h  Ad  wh        h 

Senate  ordered  him  to  restore  Mr.  Sta  m  k  dm        %y 

virtue  of  what  he  calls  the  power  vested       h  m  b      h    C  n 

The  action  of  the  Senate  on  the  mea  o  P       d  n        mm  p 

his  reasons  for  the  suspension  of  E.  M.  S  a  S  y       W  d 

act  entitled  "An  act  to  regulate  the  tenu  fB  w 

In  Executive  Session,  Senate  of  the  United  States, 

January  13,  1863. 

Resolcfii,  That  having  eonsidered  tbe  avidanee  and  reaBona  given  by  the  Preaident  in  his 
report  of  December  12,  IS67,  for  tbe  suspension  from  tbeofficeof  Secretsty  of  Warof  EdwinM. 
Stanton,  the  Senate  do  not  concar  in  aach  auspensiou. 

And  the  Bame  was  duly  certified  to  the  President,  iu  the  face  of  which  he, 
with  an  impudence  and  brazen  detenni nation  to  usurp  the  powers  of  the  Senate, 
again  removed  Edwin  M.  Stanton,  and  appointed  Lorenzo  Thomas  Secretary 
ad  interim  in  his  stead.  The  Senate,  with  calm  manliness,  rebuked  the  usnrper 
by  the  following  resolution : 

Is  Executive  Session,  Senate  op  the  United  States, 

February  21,  1»J8. 

Whereas  tbe  Senate  hna  received  jmd  considei'e<3  thecommnniijation  of  the  President  stating 
that  he  had  removed  Edwio  M.  Stauton,  Secreta,rj  of  War,  and  had  designated  the  Adjutant 
General  of  the  nrmj  U>  act  as  Secretary  of  War  ad  interim  :  Therefore, 

Resalrted  by  the  Senate  of  the  United  States,  That  under  the  Constitution  itnd  laws  of  tbe 
United  States,  the  President  haa  no  power  to  remove  the  Secretary  of  Wat  and  to  designate 
any  other  officer  t«  perform  the  duties  of  that  office  ad  interiia. 

Yet  he  continued  him  ia.  office.  And  now  this  offspring  of  assassination  turns 
upon  the  Senate,  who  have  thus  rebuked  him  in  a  constitutional  manner,  and 
bids  them  defiance.  How  can  he  escape  the  just  vengeance  of  the  law? 
Wretched  man,  standing  at  bay,  aurronnded  by  a  cordon  of  living  men,  each 
with  the  axe  of  an  executioner  uplifted  for  his  just  punishment.  Every  senator 
now  trying  him,  except  such  as  had  already  adopted  his  policy,  voted  for  this 
same  resolution,  pronouncing  his  solemn  doom.  Will  any  one  of  them  vote  for 
his  acquittal  on  the  ground  of  its  unconstitutionality  ?  1  know  that  senators 
would  venture  to  do  any  necessary  act  if  indorsed  by  an  honest  conscience  or 
an  enlightened  public  opinion ;  but  neither  for  the  sake  of  the  President  nor  any 
one  else  would  one  of  them  suffer  himself  to  be  tortured  on  the  gibbet  of  ever- 
lasting obloquy.  How  long  and  dark  would  be  the  track  of  infamy  which  must 
mark  his  name,  and  that  of  his  posterity!  Nothing  is  therefore  more  certain 
than  that  it  requires  no  gift  of  prophecy  to  predict  the  fate  of  this  unhappy  victim. 
I  have  now  discussed  but  one  of  the  numerous  articles,  all  of  which  I  believe 
to  be  fully  sustained,  and  few  of  the  almost  innumerable  offences  charged  to  this 
wayward,  unhappy  official.  I  have  alluded  to  two  or  three  others  which  I  could 
have  wished  to  have  had  time  to  present  and  discuss,  not  for  the  sake  of  pun- 
ishment, but  for  the  benefit  of  the  country.  One  of  these  was  an  article  charg- 
ing the  President  with  usurping  the  legislative  power  of  the  nation,  and  attempt- 
ing still  his  usurpation. 

With  regard  to  usurpation,  one  single  word  will  explain  my  meaning,  A  civil 
war  of  gigantic  proportions,  covering  sufficient  territory  to  constitute  many  States 
and  nations,  broke  out,  and  embraced  more  than  ten  millions  of  men,  who  formed 
an  independent  government,  called  the  Confederate  States  of  America.  They 
rose  to  the  dignity  of  an  independent  belligerent,  and  were  so  acknowledged  by 
all  civilized  nations,  as  well  as  by  oarselves.    After  expensive  and  bloody  strife 
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we  conquered  them,  and  ihey  submitted  to  our  arms.  By  the  law  of  nations, 
well  undergtood  and  undisputed,  thu  conciuerora  in  this  unjust  wav  liad  the  right 
to  deal  with  the  vanquiehed  as  to  them  might  seem  good,  subject  only  to  the 
laws  of  humanity.  Tliey  had  a  right  to  confiscate  their  property  to  the  extent 
of  indemnifying  themselves  and  their  citizens;  to  annex  them  to  the  victorious 
nation,  and  ^ass  just  such  laws  for  their  government  as  they  might  think  proper. 

This  doctrine  is  as  old  as  Grotiua  and  as  fresh  as  the  Uorrrebelliou,  Neither 
the  President  nor  the  judiciary  had  any  right  to  interfere,  to  dictate  any  terms, 
or  to  aid  in  reconstruction,  further  than  they  were  directed  by  the  sovereign 
power.  That  sovereign  power  in  this  republic  is  the  Oongrees  of  tlie  Unite<l 
States.  Whoever,  besides  Congress,  undertaJces  to  create  new  States  or  to 
rebuild  old  ones,  and  fix  the  condition  of  theit  citizenship  and  union,  usurps 
powers  which  do  not  belong  to  him,  and  is  dangerous  or  not  dangerous  accord- 
ing to  the  extent  of  his  power  and  his  pretensions.  Andrew  Johnson  did  usurp 
the  legislative  power  of  the  nation  by  Duilding  new  States,  and  reconstructing, 
as  far  as  in  him  lay.  this  empire.  Ho  directed  the  defunct  States  to  come  forth 
and  live  by  virtue  of  his  breathing  into  their  nostrils  the  breath  of  life.  He 
directed  them  what  constitutions  to  form,  and  fixed  the  qualifications  of  electors 
and  of  office-holders.  He  directed  them  to  send  forward  members  to  eacli 
■  branch  of  Congress,  and  to  aid  him  in  representing  the  nation.  When  Con- 
gress passed  a  law  declaring  all  these  doings  unconstitutional,  and  fixed  a  mode 
for  the  admission  of  this  new  territory  into  the  nation,  he  proclaimed  it  uncon- 
Btitntional,  and  advised  the  people  not  to  submit  to  it  nor  to  obey  the  commands 
of  Oongresa,  I  have  not  time  to  enumei-ate  the  particulai-  acts  which  constitute 
his  h>gh-Iiandcd  usurpations.  Suffice  it  to  say  that  he  seized  all  the  powers  of 
Iho  government  within  these  States,  and,  had  he  been  permitted,  would  have' 
become  their  absolute  ruler.  This  he  persevered  in  attempting  notwithstanding 
Congress  declared  more  than  once  all  the  governments  which  he  thus  created  to 
be  void  and  of  none  effect. 

But  I  promised  to  be  Brief,  and  must  abide  by  the  promise,  although  I  should 
like  the  judgment  of  the  Senate  upon  this,  to  me,  seeming  vital  phase  and  real 
purpose  of  all  his  misdemeanors.  To  me  this  seems  a  sublime  spectacle.  A 
nation,  not  free,  but  as  nearly  approaching  it  as  human  institutions  will  permit 
of,  consisting  of  thirty  millions  of  people,  had  fallen  into  conflict,  which  among 
other  people  always  ends  in  anarchy  or  despotism,  and  had  laid  down  their  arms, 
the  mutineers  submitting  to  the  conquerors.  The  laws  were  about  to  regain 
their  accustomed  sway,  and  again  to  govern  the  nation  by  the  punishment  of 
treason  and  the  reward  of  virtue.  Her  old  institutions  were  about  to  be  rein- 
stated sofaras  they  were  applicable,  according  to  tliejudgmentof  the  conquerors. 
Then  one  of  their  inferior  servants,  instigated  by  unholy  ambition,  sought  to 
seize  a  portion  of  the  territory  according  to  the  fashion  of  neighboring  anarchies, 
and  to  convert  a  land  of  freedom  into  a  land  of  slaves.  This  people  spurned 
the  traitors,  and  have  put  the  chief  of  them  upon  his  trial,  and  demand  judgment 
upon  his  miscotiduct.  He  will  be  condemned,  and  his  sentence  inflicted  without 
turmoil,  tumult,  or  bloodshed,  and  the  nation  will  continue  its  accustomed  course 
of  freedom  and  prosperity  without  the  shedding  any  further  of  human  blood, 
and  with  a  milder  punishment  than  the  world  has  been  accustomed  to  sec,  or 
perhaps  than  ought  now  to  be  inflicted. 

Now,  even  if  the  pretest  of  the  President  were  true,  and  not  a  mere  subter- 
fuge to  justify  the  chief  act  of  violation  with  which  he  stands  charged,  still  that 
would  he  such  an  abuse  of  the  patronage  of  the  government  as  would  demand 
his  impeachment  for  a  high  misdemeanor.  Let  us  again,  for  a,moment,  examine 
into  some  of  the  circumstances  of  that  act.  Mr,  Stanton  was  appointed  Secre- 
tary of  War  by  Mr.  Lincoln  iu  1862,  and  continued  to  hold  under  Mr.  Johnson, 
which,  by  all  usage,  is  considered  a  reappointment.  Was  he  a  faithful  officer, 
or  was  he  removed  for  corrupt  purposes !    After  the  death  of  Mr.  Lincoln, 
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Antlrew  Johnson  hai  changed  his  whole  eode  of  politics  and  policy,  and 
instead  of  obeying  the  will  of  those  who  put  him  into  power,  he  determined  to 
create  a  party  for  himself,  to  carry  out  his  own  ambitious  purposes.  For  every 
honest  purpose  of  government,  and  for  every  honest  purpose  for  which  Mr. 
Stanton  was  appointed  by  Mr.  Lincoln,  where  could  a  better  man  be  found? 
None  ever  organized  an  army  of  a  million  of  men,  and  provided  for  its  subsist- 
ence and  efficient  action,  more  rapidly  than  Mr.  Stanton  and  his  predecessor. 

It  might  with  more  propriety  be  said  of  this  officer  than  of  the  celebrated 
Frenchman,  that  he  "  organized  victory."  He  raised  and  by  liis  requisitions 
distributed  more  than  a  billion  dollars  annually,  without  ever  having  been  charged 
or  suspected  with  tlie  malappropriatiyn  of  a  single  dollar ;  and  when  victory 
crowned  hia  efforts  he  disbanded  that  immense  army  as  qwietly  and  peacefully 
as  if  it  had  been  a  summer  parade.  He  would  not,  I  suppose,  adopt  the  personal 
views  of  the  President ;  and  for  this  he  was  suspended  until  restored  by  the 
emphatic  verdict  of  the  Senate.  Now,  if  we  are  right  in  our  narrative  of  the 
conduct  of  these  parties  and  the  motives  of  the  President,  the  very  effort  at 
removal  was  a  high-handed  usurpation  as  well  as  a  corrupt  miadomeanor  for 
■which  of  itself  he  ought  to  be  impeached  and  thrown  from  the  place  he  was 
abusing.  But  he  says  that  be  did  not  remove  Mr.  Stanton  for  the  purpose  of 
defeating  the  tenure-of-office  law.  Then  lie  forgot  the  truth  in  his  controversy 
with  the  General  of  the  army.  And  because  the  Goncral  did  not  aid  him,  and 
finally  admit  that  he  bad  agreed  to  aid  him  in  resisting  that  law,  be  railed  upon 
him  like  a  very  drab. 

The  counsel  for  the  respondent  allege  that  no  removal  of  Mr.  Stanton  ever 
took  jilace,  and  that  therefore  the  sixth  secti  in  of  the  act  was  not  violated. 
They  admit  that  there  was  an  order  of  removal  and  a  rescission  of  his  commiaaion; 
hut,  as  be  did  not  obey  it,  they  say  it  was  no  removal.  That  suggests  the  old 
saying  that  it  used  to  be  tbonght  that  "  when  the  brains  were  out  the  man  was 
dead."  That  idea  is  proved  by  learned  counsel  to  be  absolutely  fallacious.  The 
hi-ain  of  Mr.  Stanton's  commission  was  taken  out  by  ttie  onler  of  removal — the 
rescission  of  hia  commission — and  his  head  was  absolutely  cut  off  by  that  gallant 
soldier.  General  Thomas,  the  night  after  the  masquerade.  And  yet,  according 
to  the  learned  and  delicate  counsel,  until  the  mortal  remains,  everything  which 
could  putrefy,  was  shovelled  out  and  hauled  iutJ)  the  muck-yard  there  was  no 
removal.  But  it  is  said  that  this  took  place  merely  as  an  experiment  to  make 
a  judicial  case.  Now,  suppose  there  is  anybody  who,  with  the  facts  heforo  him, 
can  believe  that  this  was  not  an  afterthought,  let  us  see  if  that  palliates  the  offence. 

The  President  is  sworn  to  take  care  that  the  laws  he  faithfully  executed.  In 
what  part  of  the  Constitution  or  laws  does  he  find  it  to  be  hia  duty  to  search  out 
for  defective  laws  that  stand  recorded  upon  the  statutes  in  order  that  he  may 
advise  their  infraction?  Who  was  aggrieved  by  the  tenure-ofoffice  bill  that  he 
was  authorized  to  use  the  name  and  the  funds  of  the  government  to  relieve  I 
Will  he  be  so  good  as  to  toll  us  by  what  aiitbority  he  became  the  obstructor  of 
an  unrepealed  hiw  instead  of  its  executor,  especially  a  law  whose  constitution- 
ality he  had  twice  tested  ?  If  there  were  nothing  else  than-  his  own  statement 
he  deserves  the  contempt  of  the  American  people,  and  the  punishment  of  its 
highest  tribunal.  If  he  were  not  willing  to  execute  the  laws  passed  by  the 
American  Congress  and  unrepealed,  let  him  resign  the  office  which  was  thrown 
upon  him  by  a  horrible  convulsion  and  retire  to  bis  village  obscurity.  Let  him 
not  be  so  swollen  by  pride  and  aiTOgance,  which  sprang  from  the  deep  misfor- 
tune of  his  country,  as  to  attempt  an  entire  revolution  of  its  internal  machinery, 
and  the  disgrace  of  the  trasted  servants  of  his  lamented  predecessor. 

The  gentleman  [Mr.  Groesbeck]  in  his  peroration  on  Saturday  implored  the 
sympathy  of  the  Senate  with  all  the  elegance  and  pathos  of  a  Roman  senator 
pleading  for  vinue  ;  and  it  is  to  be  feared  that  his  grace  and  eloquence  turned 
the  attention  of  the  Senate  upon  the  orator  rather  than  upon  the  accused.     Had 
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he  be  pi  ding  for  inaooence  his  great  powera  would  have  been  well  exerted. 
Had  he  bee  argu  ng  with  equal  eloquence  before  a  Homan  senate  for  auch  a 
del  nq  enc  a  d  Cato,  the  Cenaor,  had  been  one  of  the  judgea,  hia  client  would 
ha^e  Boon  fon  d  h  maelf  in  the  stocks  in  the  middle  of  the  forum  inatead  of 
rece  v  ug  the  sjiBp,ithy  of  a  virtuoua  and  patriotic  audience. 

fMr,  Manager  8t«vena  read  a  portion  of  his  argument  standing  at  the  Sec- 
retary's desk  ;  but  after  proceeding  a  few  minutes,  being  too  feeble  to  atand, 
obtained  penniasion  to  take  a  seat,  and  having  read  nearly  half  an  liour  from  a 
eliair  until  bis  voice  became  almost  too  weak  to  be  beard,  handed  over  his  man- 
nspri[)t  to  Mr.  Manager  Butler,  who  concluded  the  reading,] 

Hon.  Thomas  Williams,  one  of  the  managers  on  behalf  of  the  House  of 
Sepresentatives,  next  addressed  the  Senate  as  follows: 

iSr.  President  and  Senators  op  the  United  Status  :  Not  imused  to 
the  conflicta  of  the  forum,  I  appear  in  your  presence  to-day  in  obedience  to  the 
command  of  the  representatives  of  the  American  people,  under  a  sense  of  reapon- 
aihility  which  I  have  never  felt  before.  This  august  tribunal,  whose  judges  are 
the  elect  of  mighty  provinces  ;  the  presence  at  your  bar  of  the  representatives  of 
a  domain  that  rivals  in  extent  the  dominion  of  the  Csesara,  and  of  a  civilization 
that  transcends  any  that  the  world  has  ever  seen,  to  demand  judgment  upon  the 
high  delinquent  whom  they  have  arraigned  in  the  name  of  the  American  people 
for  high  crimesand  misdemeanors  against  the  state  ;  the  dignity  of  the  delinquent 
himself,  a  king  in  eveiything  but  the  name  and  parupheinalia  and  inheritance 
of  royalty;  these  crowded  galleriea;  and,  more  than  ail,  that  greater  world  out- 
side which  stands  on  tiptoe  as  it  strains  its  ears  to  catch  from  the  electric  mes- 
senger the  first  tidings  of  a  verdict  which  ia  either  to  send  a  thrill  of  joy  through 
an  afflicted  land,  or  to  rack  it  anew  with  the  throes  of  anarchy  and  the  convul- 
sions of  despair,  all  remind  m  f  th  1  al  proportions  of  the  issue  you  are 
assembled  to  try.  I  cannot  I  t  m  mb  too,  that  the  scene  before  me  ia 
without  example  or  parallel  I  m  n  h  t  ry.  Kings,  it  is  true,  have  been 
uncrowned,  aud  royal  heads  b  f  11  n  pon  the  scaffold,  but  in  two  single 
instances  only,  as  I  think,  ha  th  f  m  1 1  es  of  law  been  ostensibly  invoked 
to  give  a  coloring  of  order  and  f  j  t  t  he  bloody  tragedy.  It  is  only  in 
this  free  land  that  a  constitn  I  t  bu  t  has  been  charged  for  the  first  time 
with  the  sublime  task  of  vind  cat    g  t    ged  law  against  the  highest  of  its 

ministers,  and  pnssing  judgm  t  p  tl  1  stion  whether  tlie  ruler  of  a  nation 
shall  bo  stripped,  under  the  1  w  ud  w  th  ut  shock  or  violence,  of  the  power 
which  he  has  abused. 

This  great  occasion  was  n  t       gl  1 1  y  The  world  will  bear  the  repre- 

sentatives of  the  people  witn  tiat  th  y  have  not  come  here  for  light  and 
transient  causes,  but  for  the    (u  uly  that  this  ii^sue  has  been  forced  upon 

them  by  a  long  series  of  bold  assumptions  of  power  on  the  part  of  the  Executive, 
following  each  other  with  almost  the  blazing  and  blinding  continuity  of  the 
lightning  of  the  tropics,  and  culminating  at  last  in  a  mortal  challenge,  which  in 
the  defence  oi  their  constitutional  power  as  a  branch  of  the  American  Congress, 
and  as  faithful  sentinels  over  the  liberties  of  the  people,  it  was  impossible  for 
them  to  decline.  "With  the  first,  open  defiance  of  the  legislative  will  they  were 
left,  of  course,  with  no  alternative  but  to  abdicate  their  rule  or  to  vindicate  their 
right  to  make  the  law  aud  see  that  it  was  obeyed.  To  this  imperious  iieceasity 
the  people,  in  whose  name  they  apeak — a  branch  of  that  race  whose  quick  sensi- 
bility to  public  diinger  haa  ever  kept  a  sleepless  vigil  over  its  libertiefe — have 
yielded  at  last  with  a  reluctance  which  nothing  but  the  weariness  of  civil  strife, 
the  natural  longing  for  repose,  the  apprehensive  sense  that  it  was  "better,  per- 
haps, to  bear  the  ills  we  had  than  fly  to  others  that  we  knew  not  of" — the 
reflection  that  this  administration  must  liave  an  end,  and  above  all,  peihaps,  the 
delusive  hope  that  its  law-defying  head  himself  would  ultimately  submit  to  a 
necessity  which  was  as  strong  as  fate,  could  have  brought  about,  or  would  have, 
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perhaps,  excused.  He  hap  misunderstood  their  reasons,  as  his  counsel  show  that 
they  do  now,  loietaken  their  temper,  and  presumed  upon  their  forbearance,  He- 
has  forgotten  that  there  waa  a  point  at  which  the  conflict  must  end  in  the  shock 
of  two  opposing  forces,  and  the  overthrow  of  one  or  otlier  of  the  antagonistic 
elements.  It  was  necessary,  perhaps,  in  the  order  of  Providence  that  he  shonid 
reach  that  point  by  striking  such  a  blow  at  the  public  liberties  as  should  awaken 
the  people  as  with  an  earthquake  shock  to  the  consciousness  that  t!ie  toleration 
of  usurpation  brings  no  security  to  nations. 

To  show,  however,  how  much  they  have  borne  and  forborne,  perhaps  forgiven, 
for  the  sake  of  peace,  and  how  much  they  now  pass  over  for  the  sake  of  a  speedy 
solution  of  the  impending  trouble  which  has  impeded  the  onward  and  upward 
movement  of  this  great  government,  and  spread  confusion  and  disorder  throagb 
many  of  its  departments,  and  what,  moreover,  is  the  true  import  and  significance 
of  the  acts  for  which  the  President  is  now  arraigned,  I  mtist  be  allowed,  with 
your  indulgence,  to  take  up  for  a  moment  the  key  which  is  required'  to  unlock 
the  mysteries  of  the  position.  The  man  who  supposes  that  this  is  but  a  ques- 
tion of  the  removal  of  an  obnoxious  officer,  a  mere  private  quarrel  between  two 
belligerents  at  the  other  end  of  the  avenue,  wherein  it  is  of  no  great  national 
consequence  which  of  the  opposing  parties  shall  prevail,  has  no  adequate  appre- 
hension of  the  gravity  of  the  case,  and  greatly  disparages  the  position  and  the 
motives  of  the  high  accusers.  The  House  of  Representatives  espouses  no  man's 
quan-el,  however  considerable  he  mjiy  be.  It  has  hut  singled  out  from  many 
others  of  equal  weight  the  facts  now  charged,  as  facts  for  the  most  pai-t  of  recent 
occurrence,  of  great  notoriety,  and  of  easy  proof,  by  way  of  fasting  a  much 
greater  question  without  loss  of  time.  The  issue  here  is  between  two  mightier 
antagonists,  one  the  Chief  Executive  Magistrate  of  this  nation  and  the  other  the' 
people  of  the  United  States,  for  whom  the  Secretary  of  War  now  holds  almost 
the  only  strong  position  of  which  they  have  not  been  dispossessed.  It  is 
but  a  renewal  ou  American  soil  of  the  old  battle  between  the  royal  prerogative- 
and  the  privileges  of  the  Commons,  which  was  closed  in  England  with  the  reign 
of  the  Stuarts — a  struggle  for  the  mastery  between  a  temporary  executive  and 
the  legisliitive  power  of  a  free  state  over  the  most  momentous  question  that  lias 
ever  challenged  the  attention  of  a  people.  The  counsel  for  the  President,  reflect- 
ing, of  course,  the  views  of  their  employer,  would  have  you  to  believe  that  the 
removal  of  a  departmental  bead  is  an  afl^ir  of  state  too  small  to  be  worthy  of 
such  an  avenger  as  this  which  we  propose.  Standing  alone,  stripped  of  all  the 
attendant  circumstances  that  explain  the  act  and  show  the  deadly  animus  by 
which  it  was  inspired,  it  is  not  improbable  that  there  are  some  who  might  have 
been  induced  to  think,  with  them,  that  a  remedy  so  extreme  as  this  was  more 
than  adequate.  It  is  only  under  the  light  shed  upon  the  particular  issue  by 
antecedent  facts  which  have  now  passed  into  history  that  the  giant  proportions 
of  this  coutixiverey  can  be  fully  seen,  if  they  are  not  made  sufliciently  apparent 
now  by  the  defiant  tone  of  tlie  President  and  the  formidable  pretensions  set  up 
by  him  in  his  thoughtfully  considered  aud  painfully  elaborated  plea. 

The  not  irrelevant  question  "  Who  is  Andrew  Johtisoul"  has  been  asked  by 
one  of  his  counsel,  as  it  has  often  been  by  himself,  and  answered  in  the  same 
way,  by  showing  who  he  was  and  what  lie  had  done  before  the  people  of  the 
loyal  States  so  generously  intrusted  him  with  that  contingent  power  which 
was  made  absolute  only  for  the  advantage  of  defeated  and  discomfited 
treason  by  the  murderous  pistol  of  an  assassin.  I  will  not  stop  now  to  inquire 
as  to  scenes  enacted  on  this  floor  so  eloquently  rehearsed  by  the  counsel  for  the 
President,  with  two  pictures  of  so  opposite  a  character  before  me,  or  even  to 
inquire  whether  his  resistance  to  the  hegvra  of  the  southern  senators  was  not 
merely  a  question,  himself  being  the  witness,  as  to  the  propriety  and  wisdom  of 
Huch  a  step  at  that  particular  time.  The  opportunity  occurs  just  here  to  answer 
it  as  it  is  put,  by  ebowing  who  Andrew  Johnson  m,  and  what  he  has  been  since 
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the  miLappy  hour  of  that  improvident  and  unreflecting  gift,  EJieu  !  quantum 
mutatus  ah  illo  !  Alas,  how  changed,  Iiow  fallen  from  that  high  estate  that  won 
for  him  the  confidence  of  a  too  confiding  people !  Would  that  it  could  have  been 
said  of  him  as  of  thiit  apostate  spii-it  who  was  hurled  in  hideous  ruin  and  com- 
bustion down  from  Heaven's  crystal  battlements,  that  even  in  his  fall  he  "  had 
not  yet  lost  all  his  original  brightness  nor  appeared  less  than  archangel  mined," 

The  master-key  to  tlie  whole  history  of  hia  administration,  which  has  involved 
not  a  mere  harmless  difference  of  opinion,  as  one  of  his  counsel  seems  to  think, 
on  a  question  where  gentlemen  might  afford  to  disagree  without  a  quarrel,  but 
one  long  and  unseemly  straggle  by  the  Executive  against  the  legislative  power, 
is  to  be  found  in  the  fact  of  an  early  and  persistent  purpose  of  forcing  the  rebel 
States  into  the  Union  by  means  of  his  executive  authority,  in  the  interests  of 
the  men  who  had  lifted  their  parricidal  hands  against  it,  on  terms  dictated  by 
himself,  and  in  defiance  of  the  will  of  the  loyal  people  of  the  United  States  as 
declared  through  their  representatives.  To  accomplish  this  object,  how  much 
has  he  not  done  and  how  much  has  a  long-suffering  people  not  passed  over 
without  punishment  and  almost  without  rebuke?  Let  history,  let  our  public 
records,  which  are  the  only  authentic  materials  of  history,  answer,  and  they  will 
say  that — 

For  this,  instead  of  convening  the  Congress  in  the  most  momentous  crisis  of 
the  state,  he  had  issued  his  royal  proclamations  for  the  assembling  of  conven- 
tions and  the  erection  of  State  governments,  prescribing  the  qualification  of  the 
voters,  and  settling  the  conditions  of  their  admission  into  the  Union. 

For  this  he  had  created  offices  unknown  to  the  law,  and  filled  them  with  men 
notoriously  disqualified  by  law,  at  salaries  fixed  by  his  own  mere  will. 

For  this  he  had  paid  those  officers  in  contemptuous  disregard  of  law,  and  paid 
them,  too,  out  of  the  contingent  fund  of  one  of  the  departments  of  the  govern- 

IV  this  he  had  supplied  the  expenses  of  his  new  government  by  turning  over 
to  tbem  the  spoils  of  the  de.ad  confederacy,  and  authorizing  hia  satraps  to  levy 
taxes  from  the  conquered  people. 

For  this  he  had  passed  away  unnumbered  millions  of  the  public  property  to 
rebel  railroad  companies  without  consideration,  or  sold  it  to  tbem  in  clear  viola- 
tion of  law,  on  long  credits,  at  a  valuation  of  his  own  and  without  any  security 
whatever. 

For  this  he  had  stripped  the  Bureau  of  Freedmen  and  Refugees  of  its  munifi- 
cent endowments,  by  tearing  from  it  the  lands  appropriated  by  Congress  to  the 
loyal  wards  of  the  republic,  and  restoring  to  the  rebels  their  justly  forfeited 
estates  after  the  same  had  been  vested  by  law  in  the  government  of  the  United 
States, 

For  this  he  had  invaded  with  a  ruthless  hand  the  very  penetralia  of  th-o 
treasuiy,  and  plundered  its  contents  for  the  benefit  of  favored  rebels  by  order- 
ing the  restoration  of  the  proceeds  of  sales  of  captured  and  abandoned  property 
which  had  been  placed  in  its  custody  by  law. 

For  this  he  had  gi-ossly  abused  the  pardoning  power  conferred  on  him  by  the 
Constitution  in  releasing  the  most  active  and  formidable  of  the  leaders  of  the 
rebellion  with  a  view  to  their  service  in  the  furtherance  of  his  policy,  and  even 
delegated  that  power  for  the  same  objects  to  men  who  were  indebted  to  its 
exercise  for  their  owu  escape  from  punishment. 

For  this  he  had  obstructed  the  course  of  public  justice  not  only  by  refusing 
to  enforce  the  laws  enacted  for  the  suppression  of  the  rebellion  and  the  punish- 
ment of  treason,  but  by  going  into  the  courts  and  turning  the  greatest  of  the 
public  malefactors  loose,  and  surrendering  all  control  over  them  by  the  restora- 
tion of  their  estates. 

For  this  he  had  abused  the  appointing  power  by  the  removal  on  system  of 
meritorious  public  oflicers  for  no  other  reason  than  because  they  would  not 
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/ 
aBsiat  him  in  his  attempt  to  overthrow  the  Oonatitution  and  nsurp  the  legislative 
power  of  the  government.' 

For  this  he  had  invaded  the  rightful  privileges  of  the  Senate  by  refusing  to 
send  in  nominations  of  officers  appointed  by  him  during  the  receaa  of  that  body, 
and  after  their  adjoiirnment  reappointing  others  who  had  been  rejected  hy  them 
as  unfit  for  the  places  for  which  they  had  been  appointed. 

For  this  he  had  broken  the  privileges  of  and  insulted  the  Congress  of  the 
United  States  by  instracting  them  thnt  the  work  of  reconstruction  belonged  to 
him  only,  and  that  they  had  no  legislative  right  or  duty  in  the  premises,  but 
only  to  register  his  will  by  throwing  open  their  doors  to  such  claimants  as  might 
come  there  witli  commissions  from  his  pretended  governments,  that  were  sub- 
stantially his  own.  • 

For  this,  on  their  refusal  to  obey  his  imperial  rescript,  he  had  arraigned  them 

{lublicly  as  a  revolutionary  assembly  and  not  a  (jongress,  without  the  power  to 
egislate  for  the  States  excluded,  and  as  "  traitors,  at  the  other  end  of  the  line," 
in  actual  rebellion  against  the  people  they  had  subdued. 

For  this  he  had  grossly  abused  the  veto  power,  by  disapproving  every 
important  measure  of  legislaliou  that  concerned  the  rebel  States,  in  accordance 
with  his  public  declaration  that  lie  would  veto  all  the  measures  of  the  law- 
making power  whenever  they  came  to  him. 

For  this  he  had  deliberately  and  confessedly  exercised  a  dispensing  power 
over  the  test-oatU  law,  by  appointing  notorious  rebels  to  important  places  in  the 
revenue  service,  on  the  avowed  ground  that  the  policy  of  Congress,  in  that 
regard,  was  not  in  accordance  with  his  opinions. 

For  this  he  had  obstructed  the  settlement  of  the  nation,  by  exerting  all  his 
influence  to  present  the  people  of  the  rebel  States  from  accepting  the  conatitn- 
tional  amendment  or  organizing  under  the  laws  of  Congress,  and  impressing  them 
with  the  opinion  that  Congress  was  blood-thirsty  and  implacable,  and  that  their 
only  refuge  was  with  bim. 

For  this  ho  had  brought  the  patronage  of  his  ofSce  into  conflict  with  the  free- 
dom of  elections,  by  allowing  and  encouraging  his  ofiiciffll  retainers  to  travel  over 
the  country,  attending  political  conventions  and  addressing  the  people  in  support 
of  his  policy. 

For  this,  if  he  did  not  enact  the  part  of  a  Cromwell,  by  striding  inb)  the  halls 
of  the  representatives  of  the  people  and  saying  to  one  man,  "you  are  a  hypo- 
crite ;"  to  another,  "you  areawhoremonger ;"  to  a  third,  "yon  arean  adulterei;;" 
and  to  the  whole,  "you  are  no  longer  a  parliament ;"  he  had  rehearsed  the  same 
part  substantially  ontside,  by  travelling  over  the  country,  and,  in  indecent 
harangues,  assailing  the  conduct  and  impeaching  the  motives  of  its  Congress, 
inculcating  disobedience  to  its  authority  by  endeavoring  to  bring  it  into  disre- 
pute, declaring  publicly  of  one  of  its  members  that  he  was  a  traitor,  of  another 
that  he  was  an  assassin,  and  of  the  whole  that  they  were  no  longer  a  Congress. 

For  this,  in  addition  to  the  oppression  and  bloodshed  that  had  everywhere 
resulted  from  his  known  partiality  for  traitors,  he  had  winked  at,  if  not  encour- 
aged, the  murder  of  loyal  citizens  in  New  Orleans  by  a  confederate  mob  by 
holding  correspondence  with  its  leaders,  denouncing  the  exercise  of  the  right  of 
g,  political  convention  to  assemble  peacefully  in  that  city  as  an  act  of  treason  * 
proper  to  be  suppressed  by  violence,  and  commanding  the  military  to  assist, 
instead  of  preventing,  the  execdtion  of  the  avowed  purpose  of  dispersing  tiiem. 

For  this,  it  is  not  too  much  to  say,  in  view  of  the  wrong  and  outrage  aud  the 
cry  of  suffering  that  have  come  up  to  us  upon  every  southern  breeze,  that  he 
had  in  Effect  reopened  the  war,  inaugurated  anarchy,  turned  loose  once  more  the 
incarnate  devil  of  baffled  treason  and  unappeasable  hate,  whom,  as  we  fondly 
thought,  our  victories  had  overthrown  and  bound  in  chains,  ordained  rapine  and 
murder  from  the  Potomac  to  the  Gulf,  and  deluged  the  streets  of  Memphis  as 
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well  as  of  New  Orleans,  and  the  green  fields  of  the  eonth,  already  dotted  with 
BO  many  patriot  graves,  with  the  blood  of  martyred  citizens. 

And  because  for  all  he  has  not  been  called  to  render  an  account,  for  the  rea- 
sons that  have  been  already  named,  it  is  now  assumed  and  argued  by  his  coun- 
sel that  he  stands  acquitted  bya  JudgmcHt  which  disapproves  its  truth,  although 
it  rests  for  the  most  part  on  record  evidence,  importing  that  '•  absolute  verity," 
which  is,  of  course,  not  open  to  dispute.  This  extraordinary  assumption  is  bat 
another  instanee  of  that  incorrigible  blindness  on  the  part  of  the  President  in 
regard  to  the  feelings  and  motives  of  Congress  that  has  helped  to  hurry  him 
into  his  present  humilialing  predicament  as  a  criminal  at  your  bar. 

But  all  these  things  were  not  enough.  It  wanted  one  drop  more  to  make  the 
cup  of  forbearance  overflow — one  other  act  that  should  reach  the  scnsorium  of 
the  nation,  and  make  even  those  who  might  be  slow  to  comprehend  a  principle, 
tjj  understand  that  further  forbearance  was  ruin  to  us  all;  and  that  act  was  done 
in  the  attempt  to  seize  by  force  or  stratagem  on  that  department  of  the  govern- 
ment through  which  its  armies  were  controlled.  It  was  hut  a  logical  sequence 
of  what  had  gone  before — the  last  of  a  series  of  usurpations,  all  looking  to  the 
same  great  object.  It  did  not  rise,  perhaps,  beyond  the  height  of  many  of  the 
crimes  by  which  it  was  ushered  in.  But  its  meaning  could  not  be  mistaken.  It 
was  an  act  that  smote  upon  the  nerve  of  tlie  nation  in  such  a  way  as  to  render 
it  impossible  that  it  could  he  either  concealed,  disparaged,  or  excused,  as  were 
the  muffled  blows  of  the  pick-axe  that  had  been  bo  long  silently  undermining 
the  bastions  of  the  republic.  It  has  been  heard  and  felt  through  all  our  wide 
domain  like  the  reverberation  of  the  guns  that  opened  their  iron  tiroala  upon  our 
flag  at  Sumter ;  and  it  has  stirred  the  loyal  heart  of  the  people  again  with  the 
electric  power  that  lifted  it  to  the  height  of  the  sublimest  issue  that  ever  led  a 
martyr  to  the  stake  or  a  patriot  to  the  battle-field.  That  people  is  here  to-day, 
through  its  representatives,  on  your  floor  and  in  your  galleries,  iti  the  persons 
alike  of  the  veterans  who  have  been  scarred  by  the  iron  hail  of  battle,  and  of  the 
mothers  and  wives  and  daughters  of  those  who  have  died  that  the  republic  might 
live,  as  well  as  of  the  commissioned  exponents  of  the  public  will,  to  demand  the 
rewards  of  their  sacrifices  and  the  consummation  of  their  triumph  in  the  award 
of  a  nation's  justice  upon  this  high  ofiender. 

And  now  as  to  the  immediate  issue,  which  I  propose  to  discuss  only  in  its 
constitutional  and  legal  aspects. 

The  great  crime  of  Andrew  Johnson,  as  already  remarked,  running  tliroiigh 
air  his  administration,  is  that  he  has  violated  his  oath  of  office  and  his  consti- 
tutional duties  by  tlie  obstruction  and  infraction  of  the  Constitution  and  the 
laws,  and  an  endeavor  to  set  up  his  own  will  against  that  of  the  law-making 
power,  with  a  view  to  a  settled  and  persistent  purpose  of  forcing  the  rebel  States 
into  Congress  on  his  own  terms,  in  tiie  interests  of  the  traitors,  and  in  defiance 
of  the  will  of  the  loyal  people  of  the  United  States. 

The  specific  offences  charged  here,  which  are  but  the  culminating  facts,  and 
only  the  last  of  a  long  series  of  usurpations,  are  an  unlawful  attempt  to  remove 
the  rightful  Secretary  of  War  and  to  substitute  in  his  place  a  creature  of  his 
own,  without  the  advice  and  consent  of  the  Senate,  although  then  in  session ; 
a  conspiracy  to  hinder  and  prevent  him  from  resuming  or  holding  the  said  office 
after  the  refusal  of  the  Senate  to  concur  in  hii  suspension,  and  to  seize,  take, 
and  possess  the  property  of  the  United  States  m  said  department ;  an  attempt  , 
to  debauch  an  officer  of  the  army  from  his  allegiance  by  inculcating  inaubordi- 
naiion  to  the  law  in  furtherance  of  the  same  object ,  (he  attempt  to  set  aside  the 
rightful  authority  of  Congress  and  to  bring  it  into  public  odium  and  contempt, 
and  to  encourage  resistance  to  its  laws  by  the  open  and  public  delivery  of 
indecent  harangues,  impeaching  its  acts  and  purposes  and  full  of  threats  and 
menaces  against  it  and  the  laws  enacted  by  it,  to  the  great  scandal  and  degrada- 
tioa  of  his  own  high  office  as  President ;  and  the  deviaiiig  and  coutriving  of 
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unlawful  means  to  prevent  the  esecution  of  the  ten ove-of- office,  army  appropri- 
ation, and  reconstruction  acta  of  March  2,  1867. 

To  all  of  these  whicli  relate  to  the  attempted  reiiioval  of  the  Secretary  of 
War  the  answer  is;  ' 

1.  Tltat  the  case  of  Mr.  Stanton  is  not  within  the  meaning  of  the  firet  section 
of  the  tenure-of-offiee  act. 

a.  That  if  it  be  so,  the  act  is  unco  list! til tional  and  void  so  far  as  it  under- 
takes to  abridge  the  power  claimed  by  him  of  "  removing  at  any  and  all  times 
all  executive  officers  for  causes  to  be  judged  of  by  himself  alone,"  as  well  as  of 
;   suept^iiding  them  indefinitely  at  his  sovereign  wilt  and  pleasure ;   and, 

3.  That  whether  tlieact  be  constitutional  ov  otherwise,  it  was  his  right,  as  he 
claims  it  bi  have  been  his  purpose,  to  disobey  and  violate  it  with  a  view  to  the 
'  settlement  of  the  question  of  its  validity  by  the  judiciary  of  the  United  States. 

And  first,  as  to  the  question  whether  the  present  Secretary  of  War  was 
intended  to  be  comprehended  within  the  first  section  of  the  act  referred  to. 

The  defendant  insists  that  he  was  not,  for  the  reason  that  he  derived  his  com- 
mission  from  Mr.  Lincoln,  and  not  being  removed  on  his  accession,  continued 
by  reason  thereof  to  hold  the  office  and  administer  its  duties  at  his  pleasure 
only,  without  having  at  any  time  received  any  appointment  from  himself; 
assuming,  as  I  understand,  either  that  under  the  proviso  to  the  first  section  of 
this  act  the  caae  was  not  provided  for,  or  that  by  force  of  its  express  language, 
his  office  was  determined  by  the  expiration  of  the  first  term  of  the  President 
who  appointed  him. 

The  body,  or  enacting  clause  of  this  section,  provides  that  ever^  person  tlien 
holding  any  civil  office  who  had  been  appointed  thereto  by  and  with  the  advice 
and  consent  of  the  Senate,  or  who  should  be  thereafter  appointed  to  any  sucli 
ofGce,  should  be  entitled  to  hold  until  a  successor  is  appointed  in  the  like 
manner. 

It  ia  clear,  therefore,  that  its  general  object  was  to  provide  for  all  cases,  either 
then  existing  or  to  happen  in  ihe  future. 

It  is  objected,  however,  that  so  much  of  this  clause  as  refers  to  the  heads  of 
departments  is  substantially  repealed  by  the  saving  clause,  which  is  in  the  fol- 
lowing words : 

PTOBided,  That  tbfl  Secrefarios  of  State,  of  the  Treasury,  of  War,  of  the  Navy,  and  uf 
tbe  IiitoriiT,  the  Postniastei:  Qenernl,  and  tlie  Attorney  General,  shall  hold  their  ofiices 
rBspectively  for  and  durinir  the  term  of  tlie  PresideDt  by  whom  Hify  may  have  been 
appointed,  and  for  one  month  thereafter,  sulijcct  to  removal  by  aud  with  the  advice  and  coq- 
sent  of  the  Senat«. 

This  pi-oviao  was  the  result  of  a  conference  on  the  disagreeing  votes  ou  the 
amendment  of  the  House  striking  out  the  exception  in  favor  of  tlie  heads  of 
departments,  and  was  suggested — if  he  may  be  excused  the  egotism — by  the, 
individnal  who  now  addresses  you,  and  to  whom,  as  tbe  mover  and  advocate  of 
the  amendment,  was  very  naturally  assigned  the  duty  of  conducting  the  nego- 
tiation on  the  part  of  the  House,  for  the  purpose  of  obviating  the  objection  taken 
in  debate  on  this  floor  by  one  of  the  Senate  managers,  that  the  effect  of  tbe 
amendment  would  be  to  impose  on  an  incoming  President  a  cabinet  that  was 
not  of  his  own  selection.  1  may  he  excused  for  speaking  of  its  actual  history, 
because  that  has  been  made  the  subject  of  comment  by  the  learned  counsel  who 
opened  this  case  ori  behalf  of  the  President.  If  it  was  intended  or  expected 
that  it  should  so  operate  as  to  create  exceptions  in  favor  of  an  officer  whose  noto- 
rious abuse  of  power  was  the  proximate  cause,  if  not  the  impelling  motive  for 
the  enactment  of  the  law,  I  did  not  know  it.  It  will  be  judged,  however,  "By 
itself,  without  reference  either  to  the  particular  intent  of  him  who  may  have 
penned  it,  or  to  any  hastyopinion  that  may  have  been  expressed  in  either  house 
ias  to  the  construction  of  which  it  might  be  possibly  susceptible. 

The  argument  of  the  defendant  rests  upon  the  meaning  of  the  word  "  ap- 
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pointed."  That  word  has  both  a  technical  aad  a  popular  one.  In  the  former, 
vliich  involves  the  idea  of  a  nomination  and  coufirmation  in  tlie  constitutional 
way.  there  was  no  appointment  certainly  by  Mr.  Johnson,  In  the  latter,  which 
is  tbe  eenae  in  which  the  people  will  read  it,  there  unquestionably  was.  What, 
then,  was  meant  by  the  employment  of  this  word  1 

It  is  a  sound  and  well-accepted  rule  in  all  the  courts,  in  exploring  the  meaning 
of  the  law-giver,  especially  in  cases  of  remedial  statutes,  as  I  think  this  is,  if  it 
is  not  vatlier  to  be  considered  as  only  a  declaratory  one  in  this  particular,  to 
look  to  the  old  law,  the  mischief  and  the  remedy,  and  to  give  a  liberal  construc- 
tion to  the  language  in  Javorem  libertatis,  in  order  to  repress  the  mischief  and 
advance  the  remedy ;  taking  the  words  used  in  their  ordinary  and  familiar  sense, 
'and  varying  the  meaning  as  the  intent,  which  is  always  tbe  polar  star,  may 
require.     Testing  the  ease  by  this  rule,  what  U  to  be  the  construction  hero  ? 

The  old  law  was — not  the  Constitution — but  a  vicious  practice  that  had  grown', 
out  of  a  precedent  involving  an  early  and  ereoneons  constrnction  of  that  instru- 1 
ment,  if  it  was  intended  so  to  operate.  The  mischief  was  that  this  practice  had ' 
rendered  the  officers  of  the  government,  and  among  them  the  heads  of  depart-' 
menta,  the  most  powerful  and  dangerous  of  them  all,  from  their  assumed  position 
of  advisers  of  the  President,  by  the  very  dependency  of  their  tenure,  the  merei 
ministers  of  bis  pleasure,  and  tbe  slaves  of  his  imperial  will,  that  could  at  any) 
moment,  and  as  the  reward  of  an  honest  and  independent  opinion,  strip  them  of 
their  employments,  and  send  them  back  into  the  ranks  of  the  people.  The ) 
remedy  was  to  change  them  from  miuiona  and  flatterers  into  men,  by  making] 
them  free,  and  to  secure  their  loyalty  to  the  law  by  protecting  them  from  thej 
power  that  might  constrain  their  assent  to  its  violation.  To  accomplish  thia 
object  it  was  uecessary  that  tlie  law  should  cover  all  of  them,  high  and  low, 
present  and  prospective.  That  it  could  have  been  intended  to  except  the  most 
important  and  formidable  of  these  functionaries,  either  with  a  view  tfl  favor  the 
present  Executive,  or  for  the  purpose  of  subjecting 'the  only^Jiead  of  a  depart-' 
ment  who  had  the  confidence  of  Congress  to  his  arbitrary  willJ^s  as  unreasonable 
and  improbable  as  it  is  at  variance  with  the  truth  of  the  fact  and  with  the  obvious 
general  pm-poses  of  the  act. 

For  the  President  of  the  United  States  to  say,  however,  now,  after  having 
voluntaiily  retained  Mr.  Stanton  for  more  than  two  years  of  his  administration, 
that  he  was  there  only  by  sufferance,  or  as  a  mere  imovahle,  or  heirjoom,  or  incam- 1^ 
branee  that  had  passed  to  him  with  the  estate,  and  not  by  virtue  of  his  own  j 
special  appointment,  if  not  "paltering  with  the  people  in  a  double  sense,'}  has 
very  much  the  appearance  of  a  not  very  respectable  quibble.  The  unlearned 
man  who  reads  the  proviso — as  they  for  whose  perusal  it  is  intended  will  read 
it — and  who  is  not  accustomed  to  handle  the  metaphysic  scissors  of  the  profes- 
eional  casuists  who  are  able  -'to  divide  a  hair  'twixt  west  and  northwest  side," 
while  he  admits  the  ingenuity  of  the  advocate,  will  stand  amazed,  if  he  does'  not 
scorn  the  officer  who  would  stoop  to  the  use  of  such  a  subterfuge. 

Assuming,  however,  for  tbe  sake  of  argument,  that  the  technical  sense  is  to 
prevail,  what  is  to  be  its  effect  ?  Why,  only  to  make  the  law-giver  enact  a  very 
unreasonable  and  impossible  thing,  by  providing  in  words  of  the  future  tense, 
that  the  commission  of  the  officer  shall  expire  nearly  two  years  hiftn-e  the  pas- 
sage of  tbe  law,  which  is  a  construction  thaPthe  general  rule  of  law  forbids ! 
To  test  this  let  us  substitute  for  the  general  denominational  phrases  of  "  Secre- 
tary of  War,  of  State,  and  of  the  Navy,"  the  names  of  Messrs.  Seward,  Stan- 
ton, and  Welles,  and  for  that  of  the  President  who  appointed  them  the  name  of 
Lincoln,  and  the  clause  will  read  :  "  Provided,  That  Messrs.  Seward,  Stanton, 
and  Welles,  shall  hold  their  offices  respectively  for  and  during  the  term  of 
Abraham  Lincoln,  and  for  one  month  thereafter."  The  effect  will  then  be  to- 
put  you  in  the  position  of  having  enacted  not  only  an  absurdity,  but  an  impo»- 
sihility.     But  on  this  there  are  at  least  two  rules  of  interpretation  that  start  up 


i„s:odb,  Google 


IMPEACHMENT   OF   THE   PEESIDENT.  237 

io  the  way  of  the  solution.  The  firat  ia  that  it  is  not  respectful  to  the  legisla- 
ture to  presume  that  it  ever  intended  to  enact  an  abuurdity,  if  the  case  is  aua- 
ceptible  of  any  other  construction  ;  and  the  eei-ond  that — 

Acts  of  FarliameDt  that  are  impoEsibie  Co  bo  perfarmcci  are  of  no  validity  ;  and  if  fhere 
arise  out  of  thetn  collaterally  any  abenrcl  eoneequences  manifestly  con  trad  ictory  to  common 
reason,  they  are,  with  regard  to  tlieae  culltit^ral  cousequences,  void.  (1  Btacksto/ie's  Com- 
mentaries, 91.) 

If  the  effect  of  the  proviso,  however,  upon  something  analogous  to  the  doctrine 
of  cy  pres,  or,  in  other  words,  of  getting  as  near  to  its  meaning  as  possible,  was  to 
determine  theofficeat  the  time  of  the  passage  of  the  law,  then,  on  the  other  hand, 
the  retention  of  the  officer  by  the  President  for  iive  mouths  afterward,  and  through 
an  intervening  Oongi-ees,  without  a  commission  or  even  a  nomination,  was  a 
breach  of  the  taw,  and  therefore  a  misdemeanor  in  itself;  which  he  could  hardly 
plead,  and  would  scarcely  ask  you  to  afHrm  against  the  general  presumption  of 
the  faithful  performance  of  official  duty  for  the  purpose  of  sheltering  him  from 
the  consequences  of  still  another  violation  of  the  law. 

Assuming  again,  however,  that,  as  is  claimed  by  the  defence,  the  ciise  of  llr. 
Stanton  does  not  fall  within  the  proviso,  what  then  is  the  result  1  la  it  the 
predicaibent  of  a  cams  omissus  altogether!  Is  he  to  be  hung  up,  like  Mahom- 
et's coffin,  between  the  body  of  the  act  and  the  provtpo,  the  latter  nullifying  the 
former  on  the  pretext  of  an  exception,  and  then  repudiating  tlie  exception  itself 
as  to  the  particular  case  ;  ov  is  the  obvious  and  indisputable  purpose  of  pi-oviding 
for  all  cases  whatever,  to  be  carried  out  by  falling  back  on  the  general  enacting 
clauBe  which  would  make  him  irremovable  by  the  President  alone,  and  leaving 
him  outside  of  the  provision  aa  to  tenure,  which  was  the  sole  object  of  the  excep- 
tion i  There  is  nothing  in  ttie  saving  clause  which  is  at  all  inconsistent  with 
what  goes  before.  The  provision  that  takes  every  officer  out  of  the  power  of 
tlie  President  is  not  departed  from  in  that  clause.  All  it  enacts  is  that  the  ten- 
ure shall  be  a  determinate  one  in  cases  that  fall  within  it.  If  Mr.  Stanton  was 
appointed  by  President  Johnson  within  tlie  meaning  of  the  proviso,  he  holds, 
of  coiirae,  until  the  expiration  of  hia  term.  If  not,  he  holda  subject  to  removal 
like  other  officers  under  the  enacting  clause-  It  has  been  so  often  asserted 
publicly  as  to  have  become  a  generally  accredited  truth,  that  the  special  purpose 
of  the  act  was  to  protect  him.  1  do  not  affirm  this,  and  do  not  consider  it  neces- 
sary that  I  should,  or  itnportant  to  the  case  wliether  he  favored  the  paasage  of 
the  law  or  not.  It  will  be  hardly  pretended,  however,  by  anybody,  that  he  was 
intended  to  be  excluded  entirely  from  its  operation. 

Nor  is  tlie  case  helped  by  the  reference  to  the  fourth  aection  of  the  act,  which 
provides  that  nothing  therein  contained  shall  be  construed  to  extend  the  term 
of  any  officer  the  duration  of  which  is  limited  by  law.  The  office  in  question 
was  one  of  those  of  which  the  tenure  was  indefinite.  The  construction  insisted 
on  by  me  does  not  extend  it.  The  only  effect  is  to  take  away  the  power  of 
removal  from  the  President  alone  and  restore  it  to  the  parties  by  whom  the 
Constitution  intended  that  it  should  be  exercised. 

Assuming,  then,  that  the  case  of  Mr  Stanton  i"  within  the  law  the  next  ques- 
tion ia  aa  to  the  validity  of  the  law  \  d  h      w         m  h   fi      time 
in  our  history  as  a  nation,  by  th    is                     h    p             h    P       d  n      f  the 
illimitable  and  uncontrollable  pow      u  d       h     C                      n  da    e,  as 
he  insists,  with  the  judicial  opia               p             n       e     mn    and    h       ttled 
practice  under  the  government          m        g       a  y      d                   ax    utive 
officers  whatever,  without  resp       by           yh  d        nd  a      n    ud  d    herein  / 
the  equally  uncontrollable  power  of  suspendmg  them  indefinitely  and  supplying  \ 
their  places  from  time  to  time  by  appointments  made-by  himself  ad  interimA 
If  there  be  any  case  where  the  claim  baa  heretofore  extended,  even  in  theory,  1 
beyond  the  mere  power  to  create  a  vacancy  by  removal  during  the  recess  of  I 
the  Senate,  I  do  not  know  it.     If  there  be  any  wherein  the  power  to  suspend 
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indefinitely,  which  goes  even  beyond  this,  has  benn  asserted,  it  is  equally  new 
to  me.  This  truly  regal  pretension  has  been  fitly  reserved  for  the  first  Presi- 
dent who  has  ever  claimed  the  imperial  prerogative  of  founding  governments  by 
proclamation,  of  taiing  without  a  Congress,  of  disposing  of  the  public  property 
by  millions  at  his  own  will,  and  of  exercising  a. dispensing  power  over  the  laws. 
It  is  bat  a  logical  sequence  of  what  he  has  been  already  permitted  to  do  with 
absolute  impunity  and  alpiost  without  complaint.  11  he  could  be  tolerated  thus 
far,  why  not  consummate  the  work  which  was  to  render  him  supreme,  and 
,  crown  his  victory  over  the  legislative  power  by  setting  this  body  aside  as  an 
advisory  cotincil,  and  claiming  himself  to  be  the  rightful  interpreter  of  the  laws? 
The  defence  made  here  is  a  defiance,  a  challenge  to  the  Senate  and  the  nation, 
that  must  he  met  andanswercd  just  now  in  such  a  way  as  shall  determine  which, 
if  any,  is  to  be  the  master.  If  the.  claim  assorted  is  to  be  maintained  by  your 
decision,  all  that  will  remain  for  you  will  be  only  the  formal  abdication  of  your 
high  trust  as  part  of  the  appointing  power,  because  there  will  be  then  abso- 
lutely nothing  left  of  it  that  is  worth  preserving. 

Bui  let  us  see  what  there  is  in  the  Constitution  to  wareant  these  extravagnnt 
pretensions,  or  to  prevent  the  passage  of  a  law  to  restore  the  practic«  of  this 
government  to  the  true  theory  of  that  instrument. 

I  do  not  propose  to  weary  you  with  a  protracted  examination  of  this  qneition 
1  could  not  add  to  what  I  have  already  said  on  the  same  subject  m  the  di^tus 
sion  in  the  House  of  the  bill  relating  to  removals  from  office  in  Detemher  1^66  ] 
to  which  I  would  have  ventured  to  invite  your  attention,  if  the  sami,  pomt  had 
not  been  so  fully  elaborated  here.  You  have  already  passed  upon  it  in  the 
enactment  of  the  present  law  hy  a  vote  so  decisive  and  overwhelmmg  and  theie 
is  so  little  objection  on  the  part  of  the  counsel  for  the  President  to  the  \  ilidity 
of  that  law,  that  I  may  content  myself  with  condensing  the  arguments  on  botli 
sides  into  a  few  general  propositions  which  will  comprehend  their  capital 
features. 

The  case  may  be  stated  as  I  think  analytically  and  synoptically  thus  ■ 

The  first  great  fact  to  be  observed  is  that  while  the  Constitution  enumerates 
sundry  offices,  and  provides  the  manner  of  appointment  m  those  cises  as  well 
as  in  "all  others  to  be  created  by  law  it  prescribes  m  tenuie  except  thit  of 
good  behavior  in  the  ea'sc  ot  the  j  idge*  an!  is  entirely  silent  oi  the  subieet  of 
removal  by  any  other  process  than  that  of  impc  ichment 

From  this  the  inferences  are 

1,  Tbal  the  tenure  of  good  heha\iir  being  substantially  eqi  vaknt  to  that 
for  life,  the  of&ce  must  in  all  other  caie^J  be  deteiminabli.  at  the  will  of  some 
department  of  the  government  unless  limited  by  law  which  i=  however  but 
another  name  for  the  will  of  the  law  maker  himself  And  this  is  settled  by 
authority, 

ij.  That  the  power  of  removal  at  will  being  an  implied  one  onlj  h  to  be 
confined  to  those  casts  where  the  tenure  is  not  ascertained  hy  law  the  r  ght  of 
removal  in  any  other  foim  than  bj  the  process  of  impeachment  depending 
entirely  on  the  hyp  thesis  of  a  will  of  wl  loh  the  easenl  al  Londition  always  is 
that  it  is  free  to  act  withiut  reasjn  and  without  responsibility 

3.  That  the  power  of  removal  be  ng  implied  as  a  necessity  of  state  to  secure 
the  dependence  of  the  ofiicer  on  the  government  is  not  to  be  extended  by  con 
struetion  so  as  to  take  him  ut  of  the  control  of  the  legislat  ire  -ind  make  him 
dependent  on  the  will  of  the  Executive 

The  next  point  is  that  the  President  ii  by  the  terms  of  the  Constitution  to 
"nominate,  and  by  and  with  the  advice  and  consent  of  the  Senate  appoint."  to 
all  offices,  and  that  without  this  concurrence  he  appoints  to  none  except  when 
authorized  by  Congress.  And  this  may  he  described  as  the  rule  of  the  Oon- 
-  stitution. 
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The  exceptinna  are : 

1.  Tbat  ill  the  cases  of  inferior  offices  the  Congress  may  lodge  thia  power 
with  the  President  alone  or  with  the  courts  or  the  heads  of  departments ;  and 

2.  That  in  cases  of  vacancy  happening  during  the  recess  of  the  Senate  ha 
may — not  apjioini — but  Jlil  them  up  by  granting  commissions  to  expii'e  at  the 
end  of  the  nest  session  of  that  body. 

From  which  it  appears — 

1.  Thftt  the  President  cannot,  s\&  already  stated,  in  any  case,  appoint  alone 
without  the  express  authority  of  Congress,  and  then  only  in  the  case  of  inferior 
offices. 

2.  That  the  power  to  supply  even  an  accidental  vacancy  was  only  to  continue 
until  the  Senate  was  in  a  condition  to  be  consulted  and  to  advise  and  act  upon 
the  case ;  and 

3.  As  a  corolhiry  from  these  two  propositions,  that  if  the  power  to  remove  in 
cases  where  the  tenure  is  indefinite  be,  as  it  is  solemnly  conceded  by  the  Supreme 
Court  of  the  United  States  in  re  Heenan,  (13  Peters,)  an  iucidentto  the  power 
to  appoint,  it  belongs  to  the  President  and  Senate,  and  not  to  the  President 
alone,  as  it  was  held  in  that  case  to  he  in  the  judge  who  made  the  appointment. 

The  argument  upon  which  this  implied  and  merely  inferential  power,  not  of 
"  filling  up,"  hut  of  making  ii  vacancy  during  the  recess— which  is  now  claimed 
to  extend  to  the  making  of  a  vacancy  at  any  time — baa  been  defended,  is — 

First.  The  possible  necessity  for  the  exercise  of  such  a  power  during  the 
recess  of  the  Senate,  or,  in  other  words,  the  argument  ah  tncoaeenienti. 

Second,  That  the  power  of  removal  is  a  purely  executive  function,  which, 
passed  by  the  general  grant  in  the  first  section  of  the  second  article  of  the  Con- 
Btitntion,  would  have  carried  the  power  to  appoint,  if  unprovided  for,  and  is  to  be 
considered  in  him  in  all  cases  wherein  it  hds  not  been  expressly  denied  or  lodged 
in  other  hands ;  while  the  association  of  the  Senate,  the  same  not  being  au  exec- 
utive body,  is  au  exception  to  the  general  principle,  and  must  be  taken  strictly 
so  as  not  to  extend  thereto. 

Third.  That  it  is  essential  to  the  President,  as  the  responsible  Jicad  of  the 
government,  charged  by  his  oath  with  the  execution  of  the  laws,  that  he  should 
control  his  own  subordinates  by  making  their  tenure  of  office  to  depend  upon  his 
will,  BO  as  to  make  a  unit  of  the  administration. 

The  answer  to  Xhe  first  of  these  propositions  is  that  there  is  no  necessity  for 
the  exercise  of  the  power  during  the  recess,  because  the  case  supposed  may  be 
provided  for  by  Congress — as  it  has  been  by  the  act  now  in  question — under 
its  express  constitutional  authority  "  to  make  all  laws  which  shall  be  necessary 
or  proper  for  carrying  into  execution  all  powers  vested  in  the  govei'nment  or  in 
any  department  thereof,"  a  power  which,  by  the  way,  is  very  strangely  claimed 
by  one  of  the  President's  counsel  to  be  an  implied  one. 

To  the  second  the  answer  is,  that  whether  an  executive  power  or  not  depends 
on  the  structure  of  tlie  government,  or,  in  other  words,  on  what  the  Constitu- 
tion makes  it ;  that  the  clause  in  question  is  but  a  distributive  one ;  that  if  all 
executive  power  is  in  the  President,  then  by  parity  of  reason  all  legislative 
power  is  in  Congress  without  reference  to  the  Constitution  ;  that  the  Senate  is 
not  only  associated  with  the  President  in  the  general  appointing  power,  but  that 
the  power  itself  may  be  withdrawn  by  Congress  almost  entirely  from  both, 
under  the  provision  in  regard*to  inferior  offices,  wlncti  would  involve  a  repug- 
nancy to  the  general  grant  relied  on,  if  the  power  be  an  executive  one  ;  that  if 
no  provision  had  been  made  for  appointment  in  the  Constitution  the  power  to 
supply  the  omission  would  have  resulted  to  the  law-maker  under  the  authority 
just  quoted,  to  make  "  all  laws  that  might  be  necessary  or  proper  for  carrying 
into  execution  all  powers  vested  in  the  government  or  any  department  thereof," 
which  carries  with  it  the  power  to  ci-eate  all  offices ;  and  that,  moreover,  thia 
powerof  removal,  in  the  only  case  wherein  it  is  referred  to,  is  iaa.&^  a,  jtidicial  oas. 
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To  the  third  the  answer  ia — 

1.  That  however  natural  it  may  be  for  the  Prcaident,  after  an  «iichecked 
career  of  uaarpation  for  three  long  years,  during  which  he  has  used  his  Bubor- 
diuates  generally  as  the  slavish  ministers  of  his  will,  and  dealt  with  the  affairs 
of  this  nation  as  if  he  had  been  ita  master  also  as  well  as  theirs,  he  greatly  mis- 
takes aQd  magnifies  his  office,  as  has  been  already  shown  in  the  fact  that  under 
tbe  Constitution  he  may  be  stripped  at  any  time  by  Congress  of  nearly  the 
wholu  of  the  appointing  power  ;  and, 

2.  That  the  responsibility  of  the  President  is  to  be  graduated  by,  and  tan  be 
only  commensurate  with,  tlie  power  that  is  "assigned  to  him;  that  the  obligation 
imposed  on  him  is  to  take  care  that  the  taws  are  faithfully  executed,  and  not  his 
Kill,  which  is  so  strangely  assumed  to  bo  the  only  law  of  the  exalted  fanction- 
aries  who  surround  him ;  and  that  it  is  not  only  no(  essential  to  the  performance 
of  their  duty  under  the  law  that  the  heads  of  departments  should  be  the  mere 
passive  instruments  of  his  will,  but  the  very  contrary. 

Upon  this  brief  statement  of  the  argument  it  would  seem  as  if  there  could  be 
no  reasonable  doubt  as  to  the  meaning  of  the  CoDstitution.  But  the  high  delin- 
quent who  is  now  on  trial,  feeling  that  he  cannot  aafely  rest  liis  case  here,  and 
shrinkine  from  the  inexorable  logic  that  rales  it  against  him,  takes  refuge  in  the 
past,  and  claims  to  have  found  a  new  GoQstitution  that  suits  him  better  than  the 
old  one,  in  the  judicial  authorities,  in  the  opinion  of  the  commentators,  in  the 
enlightened  professional  and  public  sentiment  of  the  nation,  and  in  a  legislative 
practice  and  construction  that  are  coeval  witli  the  government,  and  have  con- 
-  tinned  without  interruption  until  the  present  time.  A  little  inquiry,  however, 
will  show  that  here  is  no  altar  of  sanctuary,  no  city  of  refuge  there,  to  shelter 
the  greatest  of  the  nation's  malefactors  from  the  just  vengeance  of  a  betrayed 
and' indignant  people. 

And  first,  as  to  judicial  authority.    There  are  but  three  cases,  I  think,  wherein 
these  questions  have  ever  come  up  for  adjudication  before  the  Supreme  Court    ' 
of  the  United  States,  and  in  all  of  them  the  decisions  have  been  directly  in  con- 
flict with  the  theory  and  pretensions  of  the  President. 

The  first  was  the  familiar  one  of  Marbury  vs.  Madison,  1  Cranch,  256,  made 
doubly  memorable  by  the  fact  that  it  arose  out  of  one  of  the  so-called  midnight 
appointments  made  by  the  elder  Adams — the  same,  by  the  way,  whose  eastSng 
votB  as  an  executive  officer  turned  the  scale  in  favor  of  the  power  to  which  he 
was  destined  to  succeed  in  the  first  Congress  of  1789,  on  the  eve  of  iiis  retire- 
ment— under  a  law  which  had  been  approved  only  the  day  before,  authorizing 
the  appointment  of  five  justices  of  the  peace  for  the  District  of  Columbia,  to 
serve  respectively  for  the  term  of  five  years.  The  commission  in  question  had 
been  duly  signed  and  registered,  but  was  withheld  by  his  successor  (Jefferson) 
on  the  ground  that  the  act  was  incomplete  without  a  delivery.  It  was  not 
claimed  by  him  that  the  appointment  was  revocable,  if  once  consummated.  If 
it  had  been,  the  resistance  would  have  been  unnecessary,  and  the  assertion  of  the 
right  to  the  office  an  idle  one.  Chief  Justice  Marshall,  in  delivering  the  opinion 
of  the  court,  holds  this  language  : 

Whcrif  an  officer  is  removable  at  the  will  of  the  Eiecudve,  the  circa mstance  which  com- 
pleted his  apjHiintment  is  of  no  conaequeuce,  because  the  act  is  at  any  time  revocable.  But 
where  the  othcer  is  not  removable  at  the  will  of  the  Eseoutive,  the  appointment  is  not  ravo- 
cabla  and  caunot  be  annnlleil.  Having  once  made  (he  appointment,  his  power  over  the  office 
is  termiaatfld  in  all  cases  where  by  law  the  officer  is  not  removable  by  him.  Then,  as  the 
law  creating  the  office  gave  the  right  U>  hold  for  tive  years  independent  of  the  Executive,  the 
appointment  was  not  revocable,  bat' vested  in  the  omcer  legal  rights  that  iire  protected  by 
the  laws  of  his  country. 

The  point  ruled  here  is  p^eJ^i8ely  the  same  as  that  involved  in  the  tenure-of- 
offiee  act,  to  wit :  that  Congress  may  define  the  tenure  of  any  office  it  creates, 
and  that  once  fixed  by  law,  it  is  no  longer  determinable  at  the  will  of  anybody — 
the  act  being  a  mere  substitution  of  tho  will  of  the  nation  for  that  of  the  Execu- 
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ttve,  by  giving  ttat  will  ^he  form  of  law,  which  is,  indeeii,  thfi  only  form  that  is 
conaistently  admissible  ill  agoverumeat  of  law.  The  preaetit  Executive  insists — 
as  Jeffereiin  did  not — that  he  has  the  power  under  the  Constitution  to  remove 
or  siiBpend  at  any  and  all  times  any  executive  officer  whatever  for  canses  to  he 
judged  of  by  himself  alone ;  and  tlint,  in  the  opinion  of  his  advisers,  this  power 
cannot  be  lawfully  restrained ;  which  is  in  effect  to  claim  the  power  to  appoint 
without  the  advice  and  consent  of  the  Senate,  as  he  has  just  now  done,  aa  well 

The  next  case  in  order  is  that  of  ex  parte  Heenan,  reported  in  13  Peters, 
which  involved  a  question  aa  to  the  right  of  the  judge  of  the  district  coart  of 
Louisiana  to  remove,  at  his  discretion,  a  clerk  appointed  by  him  indefinitely 
under  the  law.     The  court  say  there — Thompson,  Justice,  delivering  the  opin- 

AU  oftices,  the  tenure  of  which  is  not  fixati  by  the  Constitution  oilimileil  bylaw,  must  be 
held  either  during  good  behavior  or  at  the  will  and  discretion  of  some  department  of  the 
government,  and  subject  to  removal  at  pleasure. 

And  again  that — 

In  the  absence  of  alt  constitutional  provisions  or  Btatutory  regulation  it  would  seem  to  be 
a  sound  and  necessary  rule  to  consider  the  power  of  removal  as  hu  ini^ident  to  the  power  to 

They  add,  however— 

But  it  was  very  early  adopted  as  the  prnctioai  construction  that  tiie  power  was  vested  in 
the  President  alone,  and  that  such  would  appear  to  have  been  the  leijiatalive  construction, 
because  in  eslablishing  the  three  principal  Departments  of  State,  War,  and  Treasury,  Ihey 
recognized  the  power  of  removal  in  the  President,  although  by  the  act  of  1796,  establishing 
tlie  Navy  Department,  the  reference  was  not  by  name  to  him, 

The  result  was  that  upon  the  principles  thus  enunciated,  involving  the  excep- 
tion as  to  cases  where  the  tenure  was  limited  by  law,  as  laid  down  iu  Marbury 
»».  Madison,  they  declared  the  power  of  removal  to  have  been  well  exercised 
by  the  judge  wlio  made  the  appointment  under  the  law,  for  the  reason  only  that 
it  was  an  incident  thereto. 

It  is  well  worthy  of  remark,  however,  in  this  connection,  that  although  what 
is  thus  gratuitously  said  as  to  the  practical  construction  in  opposition  to  the  rule 
there  recognized  does  not  conflict  in  any  way  with  the  doctrine  of  Marbury  vs. 
Madison,  it  is  entirely  at  variance,  as  seems  to  be  confessed,  with  the  decision 
itself,  which,  on  the  doctrine  of  Mr.  Madison  in  the  debate  of  1789,  that  the 
power  of  removal  was  a  strictly  executive  one,  and  passed  by  tie  general  grant 
of  the  Constitation,  unless  expressly  denied  or  elsewhere  lodged,  must  have 
been  inevitably  the  other  way,  because  in  that  case  it  must  have  resulted,  not 
to  the  judge,  but  to  the  President,  "Whether  a  mere  permissive,  sub  silentio 
exercise  of  a  power  hke  this,  or  even  a  temporary  surrender  on  grounds  of  per- 
sonal confidence  or  party  favor,  where  it  perhaps  violated  no  constitutional 
interdict,  and  was,  in  point  of  fact,  authorized  as  to  all  but  the  superior  offices, 
can  raise  a  prescriptiou  against  a  constitutional  right,  or  how  many  laws  it  will 
require  to  abrogate  the  fundamental  law,  I  will  not  stop  now  to  inquire.  It  is 
sufficient  for  my  purpose  that  the  ease  decides  that  the  power  of  removal  is  but 
an  incident  to  the  power  of  appointment,  and  that,  of  course,  it  can  be  exercised 
only  by  the  same  agencies,  as  the  tenure- of-o£6ce  act  exactly  provides. 

The  next  and  la^,  ca§e  is  that  of  the  United  States  ex  relatione  vs.  Guthrie, 
reported  in  17  Hov^)^,  864,  which  was  an  application  for  a  mandamus  to  the 
Secretary  of  the  Trflfteury  to  compel  him  to  pay  the  salary  of  a  territorial  judge 
in  Minnesota,  who  had  been  removed  by  the  President  before  the  expiration  of 
bis  term,  which  was  fixed  by  law  at  four  ye^rs,  The  case  was  dismissed,  upon 
the  doctrine  that  the  proceeding  was  not  a  proper  one  to  try  the  title  to  an  office, 
and  therefore  the  question  of  the  power  to  remove  was  not  disposed  of  or  dis- 
cussed, except  by  Justice  McLean,  who  dissented  on  the  main  point  and  felt 
16  1  p— Vol.  ii 
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called  upon,  of  course,  to  pass  upon  the  other.  I  refer  to  hia  opinion  mainly  for 
the  purpose  of  borrowing,  with  a  part  of  the  argument,  an  important  statement 
in  relation  to  the  views  of  the  hench  that  was  almost  coeval  with  the  Constitu- 
tion itself  on  this  question.     He  says,  on  page  306  : 

There  was  grent  vontrnnetj  of  opinion  jn  Congress  oo  this  power.  With  tlie  experience 
we  now  liuveia  regard  to  its  exercise  tliei'e  if  great  doubt  wtmthei'  tbemostanlightuiieJ  statea- 
iBBn  would  nut  coine  lo  a  different  coucluaion. 

The  power  referred  to  was  that  of  the  removal  by  the  President  of  the  heada 
of  the  principal  departments  of  the  government,  as  conceded  by  the  acta  of  178D. 

The  Attorocf  General  calls  this  a  constitutional  power.  There  is  no  such  power  given  in 
the  Constitution,  It  is  presumed  to  be  in  the  President  from  Che  power  of  appointment. 
This  presuRiptioD,  I  think,  is  unwise  and  illogical.  The  reasoning  is:  The  President  and 
Benate  appoint  to  ofiice  ;  therefore  the  President  may  remove  from  otlii^e.  Now,  the  argu- 
ment would  be  legitimate  if  the  power  to  remove  were  inferred  to  he  the  same  that  appoints. 

It  was  supposed  that  the  exercise  of  this  power  by  the  President  was  necessary  lor  the 
efficient  discharge  of  executive  duties  ;  that  to  consult  the  Senate  lu  making  lemovals  the 
name  as  making  appointments  would  be  too  tardy  for  the  correction  of  abuses.  By  a  tempo- 
rary appointment  trie  public  service  is  now  provided  for  in  case  of  death-,  and  the  name  pro- 
vision could  be  made  where  immediate  removals  are  necessary.  The  Senate,  when  called 
upon  to  fill  the  vacancy,  would  pass  upon  the  demerits  of  the  late  ' ' 
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This,  I  have  never  doubted,  was  the  true  coustruction  of  the  Constitution  i  and  I  ai 
10  say  it  was  the  opinion  of  the  lato  Supreme  Coiiit  with  Marshall  at  its  head. 
And  again : 

If  the  power  to  remove  from  office  may  bo 
elements  of  the  appointing  power  are  necessai 
what  shall  be  the  executive  power  to  appoint 
be  exercised  in  a  removal. 

It  will  he  said,  perhaps,  that  all  this  is  qualified  by  tht,  remark  that '  tbje 
power  of  removal  has  i«en,  perhaps,  too  long  established  and  exercised  to  be 
now  questioned."  It  is  enough,  however,  to  refer  to  the  observation  which 
foJiowa,  that  "the  voluntary  action  of  the  Senate  and  the  President  would  be 
neccBsary  to  change  the  practice,"  to  show  what  was  meant  by  him.  Such 
events  as  our  eyes  have  witnessed,  and  such  a  conjunctiii'e  of  affairs  following 
fast  upon  their  heels  as  wonld  leave  the  Executive  with  all  his  formidable  patron- 
age and  all  the  prestige  of  hie  place,  without  even  the  meagre  support  of  a  third 
in  either  House,  were  scarcely  within  the  range  of  human  probability,  When 
he  remarks,  therefore,  that  it  was  "perhaps  too  late  to  question  it,"  be  meaii"- 
of  course,  "to  question  it  successfullif,"  aa  the  context  shows.  If  he  had  meant 
otherwise  he  would  not  have  referred  to  a  voluntary  change  of  practice  as  ope- 
rating a  corresponding  change  of  the  Constitution.  He  was  too  good  a  lawyer 
and  too  large  a  stntesman  to  affirm  that  the  fundamental  law  of  a  great  State 
could  be  wrested  from  its  true  construction  either  by  the  errors  of  the  legisla- 
ture, or  the  toleration  of  a  mischievous  practice  and  a  monster  vice  for  less  than 
eighty  years 

It  IS  apptrent  then,  from  all  the  cases,  that  the  judicial  opinion,  so  far  from 
sustaining  the  v  ew  of  the  President,  settles  at  least  two  points  which  are  fatal 
to  his  pretensions  First,  that  Congress  may  so  limit  the  tenure  of  an  ofSce  as 
to  render  the  incumbeiit  irremovable  except  by  the  process  of  impeachment ; 
and  second  that  the  power  to  remove,  so  far  as  it  exists,  is  but  an  incident  to 
the  power  to  apponit, 

Nor  18  it  any  answer  to  say.  as  has  been  claimed  in  debate  on  this  floor,  that 
these  were  cases  of  inferior  offices  where,  under  the  Constitution,  it  was  within 
the  power  of  Congress  to  regulate  them  at  its  discretion.  There  is  nothing  in 
the  provision  as  to  inferior  offices  to  distinguish  them  from  others  beyond  the 
mere  article  of  appointment.  This  is  a  question  of  tenure,  and  that  is  equally 
undefined  as  to  both,  except  in  the  few  cases  specially  enumerated  therein.  It 
was  equally  within  the  power  of  Congress  to  regulate  in  one  case  as  in  the  other. 
The  right  to  regulate  is  a  necessary  result  of  the  right  to  create.     When  it 
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eatablishea  an  ofGce,  ae  it  has  established  the  de  pail  mental  bureaus,  bylJ 
\i3.»,  of  necessity,  the  right  to  prescribe  its  duties  and  say  how  long  it  shall  be 
held  and  when  it  shall  determine.  When  it  does  say  ao,  it  can  hardly  be 
maintained  with  any  show  of  reason  that  a  power  which  is  only  implied  from 
the  fact  that  the  tenure  of  office  has  been  left  indefinite  in  the  ConstitutioD, 
which  lias  vested  the  establishmeat  of  offices  in  Congress,  shall  he  held  to 
operate  to  defeat  its  will  and  shorten  the  life  of  its  own  creatnre  in  cases  where 
its  li^gislation  is  express. 

And  so,  too,  as  to  the  doctrine  that  the  power  of  removal  is  but  an  incident 
to  the  power  to  appoitit.  That  is  settled  upon  grounds  of  reason,  as  a  general 
principle,  which  has  no  more  application  to  inferior  offices  than  to  superior  ones. 
The  idea  is  that  the  power  of  removal  wherever  it  exists  is  in  the  very  nature 
of  things  bat  part  and  parcel  of  the  power  to  appoint,  and  that  as  a  consequence 
the  power  that  makes,  and  none  other,  must  unmake  ;  and  on  this  idea  it  was 
ruled  in  the  particular  case  that  the  power  to  remove  was  in  the  judge,  because 
the  authority  to  appoint  was  there.  It  equally  rules,  however,  that  where  the 
appointment  is  in  tlie  head  of  a  department  the  power  of  removal  belongs  to 
him  j  that  where  it  is  lodged  by  Congress  in  the  President  alone  it  is  in  him 
only  j  and  where  it  is  in  the  President  and  Senate  conjointly  there  it  is  in  both  ; 
which  is  precisely  the  doctrine  maintained  by  the  minority  in  the  Congress  of 
1789.  It  ouglil  to  be  a  sufficient  answer,  however,  that  no  such  distinction  was 
taken  by  Justice  Thompson  in  the  Heenan  case,  although  he  referred  to  the 
departure  from  this  rule  in  the  practical  construction  which  had  assigned  the 
power  to  the  President  alone. 

The  judicial  opinion  having  thus  signally  failed  to  support  the  dangerous 
heresies  of  the  President,  the  next  resort  is  to  that  of  the  statesmen,  lawyers, 
aud  publicists  who  have  from  time  to  time  illustrated  our  history.  And  here, 
too,  it  will  be  found  that  the  great  criminal  wiio  is  at  youi  bar  has  no  better 
support  than  he  has  found  in  higher  quarters. 

I  am  not  here  to  question  the  doctrine  which  has  been  so  strongly  urged, 
upon  the  authority  of  Lord  Coke,  that  contemporaneous  exposition  is  entitled  to 
great  weight  in  law.  Taking  it  to  be  sound,  however,  it  will  hardly  he  pretended, 
1  suppose,  that  there  is  anything  of  this  description  which  wiU  compare  in  vahie 
with  the  authoritative,  and,  I  might  almost  say,  oracular  utterances  of  the  Feder- 
alist, which  was  the  main  agent,  under  Providence,  in  securing  for  the  Consti- 
tution the  support  of  the  people  of  the  several  States,  and  has  since  occupied  the 
rank  of  a  classic  in  the  political  literature  of  America.  And  yet,  iu  the  seventy- 
seventh  number  of  that  series,  which  is  ascribed  to  the  pen  of  Alexander  Hamil- 
ton, himself  perhaps  "  the  first  among  his  peei-a  "  in  the  convention  which  framed 
that  instrument,  it  is  assumed  as  an  unquestionable  proposition,  and  that,  too,  iu 
the  way  of  answer  to  the  objection  of  instability  arising  from  frequent  changes 
of  administration,  that  inasmuch  "  as  the  Senate  was  to  participate  in  the  busi- 
ness of  appointments,  its  consent  would  therefore  he  necessai-y  to  displace  as 
twell  as  to  appoint."  Nor  was  it  considered  even  necessary  to  reason  out  a  con- 
clusion that  was  so  obvious  and  inevitable.  It  does  not  seem  to  have  been  sup- 
posed by  anybody  that  a  power  so  eminently  regal  could  ever  be  raised  in  the 
executiveof  a  limited  government  out  of  the  mere  fact  of  the  silence  of  the  Consti- 
tution on  that  subject  and  the  failure  to  provide  any  other  mode  of  removal  than 
by  the  process  of  impeachment.  If  the  conclusion,  however,  was  not  a  sonnd 
one,  then  it  was  no  better  than  a  false  pretence,  which  those  at  least  who  con- 
curred in  its  presentation  were  morally  estopped  from  controverting.  And  yet 
it  is  to  one  of  the  distinguished  authors  of  these  papers,  in  his  quality  of  a  legis- 
lator, that  the  nation  is  mainly  indebted  for  the  vote  which  inaugurated  and 
fastened  so  long  upon  it  the  mischievous  and  anti- republican  doctrine  and  prac- 
tice which  it  has  coat  a  revolution  to  overthrow.  It  does  not  seem,  however,  to 
have  effected  any  change  in  the  opinions  of  the  distinguished  author,  as  we  find 
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him  inBisling  in  a  letter  written  tMi  yeni-a  afterward  to  James  McHenry,  then 
Secretary  of  War,  that  even  the  power  to  fill  vacancies  happening  during  the 
recess  of  the  Senate  is  to  be  eoDiincd  to-|"  such  offices  as  having  been  once  filled 
have  become  vacant  by  accidental  cireum stances 2' 

From  the  time  of  the  settlement  of  the  policy  of  the  government  on  this  eob- 
ject  by  its  first  Corrgress  down  till  the  accession  of  tlie  yonnger  Adams  in  1826, 
a  period  of  nearly  f  >rty  years,  the  question  does  not  seem  to  nave  been  agitated, 
for  the  very  satisfactory  reason  that  the  patronage  was  bo  inconsiderable,  and 
the  cases  of  abuse  so  rare,  as  to  attract  no  attention  on  the  part  of  public  men. 
In  the  last  named  year,  however,  a  committee  was  raised  hy  the  Senate,  headed 
by  Mr.  Benton,  and  composed  of  nine  of  the  most  emiaent  statesmen  of  that 
day,  to  consider  the  subject  of  restraining  this  power  by  legislation.  That  eom- 
-  mittee  agreed  in  the  opinion  that  the  practice  of  dismissing  from  office  was  a 
dangerous  violation  of  the  Constitution,  which  had  in  tlieir  view  been  "  changed. 
in  this  regard  hy  cmtitruclimt  and  hgialation,"  which  were  only  another  name 
for  legislative  construction,  and  reported  sundry  bills  for  its  correction  not  unlike 
in  some  respects  to  the  present  law.  Those  bills  failed  of  course,  but  with  the  /I 
public  recognition  of  the  new  and  alarming  doctrine  which  followed  the  acces-rj 
sion  of  the  next  administration,  that  the  public  offices,  like  the  plunder  of  a  I 
laimp,  were  the  legitimate  spoils  of  the  victorious  party,  the  subject  was  revived^ 
in  1S35  by  the  appointment  of  another  committee,  embracing  the  great  names 
of  Calhoun,  Webster,  and  Benton,  for  tbe  same  object.  The  result  of  their 
labors  was  the  introduction  of  a  bill  requiring  the  President  in  all  cases  of  re- 
moval to  state  the  reasons  thereof,  which  passed  the  Senate  by  a  vote  of  31  to 
16,  or  nearly  two-thirds  of  that  body.  In  the  course  of  the  debate  on  that  bill, 
Mr.  Webster,  whose  unsurpassed,  and,  as  I  think,  unequalled  ability  as  a  con- 
stitutional lawyer  will  be  contested  by  nobody,  held  this  emphatic  language; 

Ailer  cunsidering  the  question  again  and  agam  witfaiu  tbe  last  six  years,  I  am  willing  to 
say  that,  in  my  deliberate  judgment,  the  origioBl  decision  was  wrong.  I  cannot  but  tliiiik 
(bat  those  who  denied  the  power  in  1789  had  the  beat  of  the  argameot.  It  appears  to  me, 
nfter  thorough  and  repeated  and  conacientions  examination,  that  an  erroneous  interpretation 
wa«  given  to  the  Conatitution  iu  this  respeet  by  the  decision  of  the  first  Gongress. 

And  again : 

I  have  the  clearest  conviction  that  they  <the  Conrention)  looked  to  no  other  mode  of  dis- 
placing an  officer  than  by  impeachment  or  the  regular  appointment  of  another  person  to  the 

And  further : 

I  believe  it  to  be  wilhia  the  just  power  of  Congress  to  rei 
mean  to  hold  mjaelf  at  liberty  to  act  hereafter  upon  that  qi 
(-mment  and  of  the  Constitution  may  require. 

Mr.  Calhoun  was  equally  emphatic  in  his  condemnation  of  the  power,  and 
speaks  of  previous  cases  of  removal  as  "  rather  exceptions  than  constituting  a 
practice." 

The  like  opinion  was  obviously  entertained  by  both  Kent  and  Story,  the  two 
most  distinguished  of  the  commentators  on  the  Constitution,  and  certainly 
among  the  highest  authorities  in  the  country.  The  former,  after  referring  to 
the  construction  of  1789  as  but  "  a  loose,  incidental,  and  declaratory  opinion  of 
Congress,"  is  constrained  to  speak  of  it  as  "a  striking  fact  in  tlie  constitutional 
history  of  our  government  that  a  power  so  transcendent  as  that  which  places 
at  the  disposal  of  the  President  alone  the  tenure  of  every  executive  officer 
appointed  by  the  President  and  Senate,  should  depend  on  ir^erence  merely,  and 
should  have  been  gratuitously  declared  by  the  first  Congress  in  opposition  to 
the  high  authority  of  the  Federalist,  and  supported  or  acquiesced  in  by  sonie 
of  those  distinguished  men  who  questioned  or  denied  tie  power  of  Congress  to 
incorporate  a  national  bank."  (1  Kent's  Commentaries,  sec  16,  p.  308.)  The 
latter  speaks  of  it  with  equal  emphasis  as  "  constituting  the  most  extraordinary 
case  m  the  history  of  the  government  of  a  power  coufeiTcd '  by  iMp/ictMws  in 
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the  Executive  by  the  assent  of  a  bare  majority  in  Congress  which  haa  not  be^ 
questioned  on  many  other  occasions."     (2  CommeritarieB,  sec.  1543.) 

The  same  opinion,  too,  is  already  shown  upon  the  testimony  of  Judge  McLean, 
as  cited  above,  to  have  been  shared  by  "  the  old  Supreme  Court,  with  Marshall 
at  its  head."  It  seems,  indeed,  as  though  there  had  been  an  unb  ken  cnrreat 
of  sentiment  from  sources  such  as  these  through  all  ou  h  s  y  aga  n  the 
existence  of  this  power.  If  there  be  any  apparently  excep  ua!  caa  s  of  any 
note  but  the  equivocal  one  of  Mr.  Madison,  they  will  be  f  nd  to  es  only,  a? 
I  think,  upon  the  legislation  of  1789  and  the  long  practi  e  ha  uppo  ed  to 
have  followed  it.  I  make  no  account,  however,  of  the  oj.  n  on  of  A  meys 
General,  although  I  might  have  quoted  that  of  Mr,  Wirt,  S  8  o  he  effect 
that  it  was  only  when  Congress  nad  not  undertaken  to  fix  the  tenure  of  the 
office  that  the  commission  could  run  during  the  pleasure  of  the  President.  They 
belong  to  the  same  category  as  those  of  cabinet  officers.  It  may  not  be  amiss, 
however,  to  add  just  here  that  although  this  question  was  elaborately  argued  by 
myself  upon  the  introduction  of  the  bill  to  regulate  removals  from  office  in  the 
House  of  Representatives,  which  was  suhstaati ally  the  same  as  the  pi-esent  law, 
which  was  depending  at  that  time,  no  voice  but  one  was  lifted  up  in  the  course 
of  a  pi-otraeted  debate  against  the  constitutionality  of  the  measure  itself. 

What,  then,  is  there  in  the  legislation  of  1789,  which  is  claimed  to  be  not 
only  a  contemporary  but  an  authoritative  exposition  of  the  meaning  of  the  Con- 
stitution, and  has  no  value  whatever  except  as  the  expression  of  an  opinion  as 
to  the  policy  of  making  the  heads  of  departments  dependent  ou  the  President, 
unless  th4  act*  of  that  small  and  inexperienced  Congress"  4re  to  be  taken  as  of 
binding  force  npori  their  successors  and  as  a  sort  of  oracular  outgiving  upon  tlie 
meaning  of  the  Constitution  t 

Whatever  may  have  been  the  material  provisions  of  the  several  acts  passed 
at  that  session  for  the  establishment  of  these  departments,  it  is  not  to  be  sup- 
posed that  it  was  intended  to  accomplish  a  result  so  clearly  not  within  the 
province  of  the  law-maker  as  the  binding  settlement  of  the  sense  of  that  instru- 
ment on  so  grave  a  question.  The  effect  of  these  acts  has,  I  think,  been  greatly 
misunderstood  by  those  who  rely  on  tliem  for  such  a  purpose.  All  that  they 
amount  to  is  the  concession  to  the  President,  in  such  a  form  as  was  agreeable  to 
his  friends,  of  a  power  of  removal  which  the  majority  was  disposed  to  accord 
to  him  in  cases  where  the  tenure  of  the  officer  was  left  indefinite,  and  the  office 
was  therefore  determinable  at  will,  but  which  those  friends  declined  to  accept  as 
.  a  grant,  because  they  claimed  it  as  a  right.  The  result  was  hut  a  compromise! 
which  evaded  the  issue  by  substituting  an  implied  grant  for  an  express  one,  and 
left  the  question  in  dispute  just  where  it  found  it.  The  record  shows,  however, 
'  that  even  in  this  shape  the  hill  finally  passed  the  House  by  a  vote  of  only  29  to 
I  22.  In  the  Senate,  however,  where  the  debate  does  not  appear,  it  was  carried 
'.only  by  the  easting  vote  of  the  Vice-President,  not  properly  himself  a  legis- 
'lative  but  an  executive  officer,  who  had  a  very  direct  interest  ip  the  decision.  • 
The  case  shows,  moi-eover,  as  already  suggested,  that  there  was  no  question 
involved  as  to  the  duration  of  the  office.  "Whether  it  conld  be  so  limited,  as 
has  been  done  in  the  tenure -of-office  law,  was  not  a  point  in  controversy,  and 
is  not,  of  coarse,  decided.  That  it  might  be  so  is  not  disputed  as  to  the 
"  inferior  "  offices.  The  thing  itself  was  done,  and  the  right  to  do  it  acquiesced 
in  and  affirmed,  as  shown  already  in  the  case  of  Marbury  vs.  Madison,  aa  early 
as  1801.  It  cannot  be  shown,  however,  that  there  is  any  difference  between 
the  cases  of  inferior  and  superior  offices  in  this  respect.  There  is  no  woi-d  in  ■ 
the  Constitution  to  require  that  the  latter  shall  hold  only  at  pleasure.  Both  are 
created  by  law,  and  Mr.  Madison  himself  admits,  in  the  debate  of  1789,  that 
"the  legislative  power  creates  the  office,  defines  the  power,  limits  its  duration, 
and  annexes  the  compensation."  All  that  the  Constitution  contains  is  the 
exception  from  the  general  power  of  appointment  in  the  authority  of  CongreBB 
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to  vest  that  power  in  inferior  cases  in  the  President  alone,  in  the  courts  of  law, 
or  ill  the  heads  of  departments.  Bat  there  is  nothing  here  as  to  the'power  of 
removal — nothing  but  as  to  the  privilege  of  dispensing  with  the  Senate  in  the 
matter  of  appointments,  and  no  limitation  whatever  upon  its  power  over  the 
ofEce  itself  in  the  one  case  more  than  iu  the  other. 

And  now  let  me  ask  what  did  the  decision  amount  to,  supposing  it  had 
even  ruled  the  question  at  issue,  hut  the  act  of  a  mere  legislature,  with  no 
greater  powers  than  ourselves  ?  Is  there  anything  in  the  proceedings  of  the 
Congress  of  1789  to  indicate  that  it  ever  assumed  to  itself  the  preiogaLive  of 
setting  itself  up  as  an  interpreter  of  the-  fundamental  law  1  The  men  who 
composed  it  understood  their  functions  better  than  to  suppose  that  it  had  any 
jurisdiction  over  questions  of  this  sort.  If  it  had,  so  have  we,  and  judgments 
may  be  reversed  on  a  rehearing,  as  constitutions  cannot  be.  But  if  it  did  exist, 
whence  was  it  derived  ?  How  was  the  Congress  to  bind  the  people  by  altering 
the  law  to  which  it  owed  its  own  existence  and  all  its  powers  1  It  could  not 
bind  its  successors  by  making  even  its  own  enactments  irrepealable.  If  it  had 
a  right  to  give  an  opinion  upon  the  meaning  of  the  Constitution,  why  may  we 
not  do  the  same  thing  ?  The  President  obviously  assumes  that  they  were  both 
wiser  and  better  than  ourselves.  If  the  respect  which  he  professes  for  their 
opinions  had  animated  him  in  regard  to  the  Congresses  which  have  sat  under 
his  administration,  the  nation  would  have  been  spared  mnch  tribulation  and  we 
relieved  of  the  painful  necessity  of  arraigning  the  Chief  Magistrate  of  the 
republic  at  your  bar  for  his  crimes  against  order  and  liberty,  and  his  open 
defiance  of  law. 

However  it  may  be  with  others,  I  am  not  one  of  those  who  think  that  all 
wisdom  and  virtue  have  perished  with  our  fathers,  or  that  they  were  better  able 
to  comprehend  the  import  of  an  instrument  with  whose  practical  workings  they 
were  unfamiliar  than  we  who  are  sitting  under  the  light  of  an  experience  of 
eighty  years,  and  suffering  from  the  mistakes  which  they  made  in  regard  to  the 
futujfii^-^They  made  none  greater  than  the  illusion  of  supposing  that  it  was 
|ftnpo8aible  for  our  institutions  to  throw  up  to  the  surface  b.  man  like  Andrew 
Johnson;  and  yet  it  was  this  mistake,  perhaps  no  other,  that  settled  the  first 
precedent,  which  was  so  likely  to  be  followed,  in  regard  to  the  mischievous 
power  of  removal  from  office.  But  if  29  votes  in  the  House  at  that  day,  making 
.^  a  meagre  majority  of  only  seven,  and  nine  only  in  a  Senate  that  was  equally 
divided,  in  the  first  hours  of  constitutional  life,  and  with  sttch  a  President  as 
Washington  to  fling  a  rose-colored  light  over  the  fnture  of  the  republic,  had 
even  intended  to  give,  and  did  give,  a  construction  to  our  great  charter  of  free- 
dom, what  is  to  be  said  of  133  votes  to  37,  constituting  more  than  three-fourths 
of  one  house,  aad  of  35  to  11,  or  nearly  a  like  proportion  of  the  other,  in  the 
maturity  of  our  strength,  with  a  population  of  nearly  forty  millions,  and  under 
the  light  of  an  experience  which  has  proved  that  even  the  short  period  of  eighty 
years  was  capable  of  producing  what  our  progenitors  supposed  to  be  impossible, 
even  in  the  long  fract  of  time  t 

But  there  is  one  other  consideration  that  presents  itself  just  here,  and  it  is 
this :  it  does  not  strike  me  by  any  means  as  clear  that  there  was  anything  in 
the  act  of  1789,  aside  from  any  supposed  attempt  to  give  it  the  force  of  an 
authoritative  exposition  of  the  Constitution,  that  was  necessarily  inconsistent 
with  the  view  of  that  instrument  which  I  have  been  endeavoring  to  maintain. 
Taking  the  authority  lodged  by  it  with  the  President  as  a  mere  general  grant 
of  power,  there  was  nothing  certainly  in  its  terms  to  prevent  it.  So  far  at  least 
as  regarded  the  inferior  officers,  it  resulted  from  the  express  authority  of  Con- 
gress to  vest  the  power  of  appomtment  in  the  President  alone,  that  they  might 
have  even  left  the  power  of  removal  in  the  same  hands  also  as  an  incident.  And 
90,  too,  as  to  the  superior  ones.  The  power  to  remove  in  any  case  was  but  an 
implied  one.    If  it  was  necessary,  as  claimed,  to  enable  the  Executive  to  perform 
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his  proper  functions  nnder  the  ConBtituLion,  instead  of  raising  the  power  ia 
himaelf  by  tlie  illogical  inference,  that  it  must  belong  to  bim  qua.  Executive,  it 
presented  one  of,  the  very  cases  for  which  it  is  providect  expressly  that  Con- 
gress shall  "  make  all  laws  that  shall  be  necessary  and  proper  for  carryins-  into 
execution  all  power  vested  by  the  Constitution  in  the  governmonl  of  the  United 
States,  or  in  any  department  or  officer  thereof."  To  infer  in  the  face  of  such  a 
provision  as  this,  that  any  or  all  powera  necessary  to  either  department  of  the 
government  belong  to  them,  of  course,  because  they  are  necessary,  is  n  reflection 
on  the  understandings  of  the  h     C  u  nd  fl  ct  to 

nullify  the  provision  itself,  bybg  hdpm  lig  vern- 

ment  to  dispense  entirely  with   h  n         h       w  m  k 

But,  admitting  the  act  of  1  89  mp  h      it  is 

claimed  to  have  decided,  it  is  fu  n        d    h       h  w    d  p       d  nt  has 

been  ripened  into  unalterable  law  by  an         d  P^P  "  ''oii- 

formity  with  it.     If  it  were  as  d  w  n  thing 

marvellous  in  the  fact  that  it  h      b  w  d  up  by     h        g  f  i  kin- 

dred character.     It  is  not  to  ho  d     h    d  g  p  d  d  p      ail  for 

many  yeai-s  that  al!  the  offices  g  m  b    w      p       d  d  for  in 

the  Constitution  ought  to  be  held  at  will,  tor  the  obvi.us  reason,  g    thers, 

that  it  rendered  the  process  of  removal  easy  by  making  an  impeachment 
unnecessary.  The  only  queslion  in  dispute  was  in  whose  hands  this  power 
could  be  must  appropriately  lodged.  It  so  happened,  however,  that  the  first  of 
our  Presidents  brought  with  him  into  the  office  an  elevation  of  character  that 
placed  him  above  all  suspicion,  and  assured  to  him  a  confidence  so  unbounded 
that  it  would  have  been  considered  entirely  safe  to  vest  him  with  unlimited  com- 
mand; and  it  was  but  natural,  as  it  was  certainly  highly  convenient,  that  the 
exercise  of  that  will,  which  was  to  detei-mine  the  life  of  the  officer,  should  be 
lodged  with  him.     It  was  so  lodged. 

But  is  there  anything  remarkable  in  the  fact  that  the  precedent  thus  set  should 
have  been  followed  up  in  the  practice  of  the  government  ?  It  would  have  been 
still  more  remarkable  if  it  had  been  otherwise.     It  was  a  q  f  p      onage 

and  power — of  rewarding  friends,  aud  punishing  enemie       A  f  1  candi- 

date for  the  Pi-esideucy  was  always  sure  to  bring  in  with  h  m     m  y  in  the 

popular  branch  nt  least,  along  with  a  host  of  hungry  folio  fl  h  d  h  their 
victory. and  hungering  after  the  spoils.  Was  it  expe  d  !  1  y  should 
abridge  his  power  to  reward  his  friends,  or  air  their  own  by     If  d  nying 

ordinan<',es  %    That  would  have  been  too  much  for  men,  ar  d  p  !  No. 

Though  the  wisest  statesmen  of  the  country  had  realized  d  d  pi  d  f  r  forty 
years  at  least  the  giant  vice  which  had  been  gnawing  in       h  y  ails  of 

the  state,  and  threatened  to  corrupt  it  in  all  its  members    h  emedy 

left  but  the  intervention  of  that  Providence  which  has  punhcd  the  heart  of  the 
nation  through  tlie  blood  of  its  children,  and  cast  down  the  man  who  "but  yes- 
terday might  have  stood  agaiiiBt  the  woild,"  so  low,  that  with  all  his  royal 
patronage  there  are  none  left — no,  I  think  not  one — "  so  poor  as  to  do  him  rev- 
It  is  not  even  true,  however,  that  the  precedent  of  the  Congress  of  1789  has  been 
followed  invariably  and  without  interruption  since  that  time.  The  history  of  our 
legislation  shows  not  only  repeated  instances  wherein  the  tenure  of  office  has 
been  so  precisely  defined  as  to  take  the  case  entirely  out  of  the  control  of  the 
Executive,  but  some  in  which  even  the  power  of  removal  itself  has  been  sub- 
stantially exercised  by  Congress,  as  one  would  suppose  it  might  reasonably  be, 
where  it  creates  and  may  destroy,  makes  and  may  unmake,  even  the  subject  of 
controversy  itself. 

The  act  of  1801,  already  referred  to  in  connection  with  the  case  of  Marbury 
and  Madison,  assigning  a  tenure  of  five  years  absolutely  to  the  officer,  involves 
\X  departmre  from  it. 
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The  five  several  acts  of  Angoat  14,  1S48,  March  3,  1849,  September,  1850, 
and  May  3,  1854,  providina;  for  the  appointment  of  judges  in  the  Territories  ot 
Oregon,  Minnesota,  New  Mexico,  Kanpas,  and  Nebraska,  and  fixing  their  terms 
of  office  at  four  years  absolutely,  are  all  within  the  same  category. 

The  act  of  25th  February,  1863,  followed  by  that  of  June  3,  1864,  establish- 
img  the  office  of  Comptroller  of  the  Currency,  defining  his  term  and  making  him 
irremovable  except  by  and  with  the  advice  and  consent  of  the  Senate,  and  upon 
reasons  to  he  shown,  is  another  of  the  same  description. 

The  act  of  March  3,  1865,  which  authotizea  any  military  or  naval  officer  who 
lias  been  dismissed  by  the  authority  of  the  President  to  deraaud  a  trial  by  court- 
martial,  and  in  default  o£  its  allowance  within  six  months,  or  of  a  sentence  of 
dismissal  or  death,  thereby  avoids  the  order  of  the  Executive  ;  and  the  act  of 
July  13,  1866,  which  provides  that  no  officer  in  time  of  peace  shall  be  dismissed 
except  in  pursuance  of  a  sentence  of  a  court-martial,  are  both  examples  of  like 
deviation  of  the  strongest  kind,  for  the  double  reason  that  the  President  is,  under 
the  Constitution,  the  commander  in-chief  of  the  army  and  navy  of  the  United 
States,  and  none  but  civil  officers  ate  amenable  to  the  process  of  impeachment, 
and  that  the  officer  dismiaaed  is  absolutely  restored,  awakened  into  new  life, 
and  raised  to  his  feet  by  the  omnipotent  fiat  of  the  legislative  power. 

And,  lastly,  the  act  of  15th  May,  1830,  {3  Statutes,  389,)  which  dismisses  by 
wholesale  a  very  large  and  important  class  of  officers  at  periods  specially  indi- 
cated therein,  not  only  fixed  the  tenai-e  prospectively,  but  involves  a  clear  exer- 
cise of  the  power  of  removal  itself  on  the  part  of  the  legislature. 

Further  developments  in  the  same  direction  would  no  doubt  reward  the  dili- 
gence of  the  more  painstaking  inquirer.  That,  however,  would  only  be  a  work 
of  supererogation.  Enough  have  been  shown  to  demonstrate  beyoiid  denial  that 
the  practice  relied  on  has  been  anything  but  uniform. 

To  establish  even  a  local  custom  or  prescription  the  element  of  continuity  ia 
as  important  as  that  of  time.  Any  break  in  that  continuity  by  an  adverse  entry, 
or  even  a  continual  claim,  would  arrest  the  flow  of  a  statute  of  limitations  agamst 
the  rightful  owuei'  of  a  tenement.  An  interruption  of  the  enjoyment  would  be 
equally  fatal  to  a  prescription.  But  are  we  to  be  told  that  a  ease  which  in  this 
view  would  not  even  be  sufficient  to  establish  a  composition  foe  tithes,  or  a 
trifling  easement  as  between  individuals,  is  sufficient  to  raise  a  prescription 
against  a  constitutional  right  or  to  abrogate  the  fundamental  law  of  a  nation  and 
bar  the  inappreciable  inheritance  of  its  people?  The  very  statement  of  the 
proposition  would  seem  to  furnish  its  own  refutation. 

If  the  case  had  even  been  one  of  uninterrupted  continuity,  how  is  it  as  to  the 
element  of  time  ?  To  settle  a  custom,  either  public  or  private,  it  ijiust  have  the 
hoar  of  antiquity  upon  it ;  its  origin  must  be  traced  far  back  into  the  night  of 
time,  so  far  that  no  living  memory  can  measure  it,  and  no  man  can  say  that  he 
has  drunk  at  its  head-springs  or  stood  beside  its  cradle.  What  is  the  case  here  t 
It  is  a  question  of  the  fundamental  law  of  a  people  whose  dominions  embrace  a 
continent,  and  whose  numbers  are  multitudinous  as  the  stars  of  heaven.  A  tittle 
more  than  three-quarters  of  a  century  will  measure  the  career  that  they  have 
thus  far  ruii.  What  a  mere  spaa  is  this !  Why,  I  have  seen  on  this  floor,  a  not 
uninterested  spectator  of  this  great  drama,  a  veteran  statesman,  known  to  fame, 
and  perhaps  personally  to  all  of  you,  whose  years  go  back  behind  your  Consti- 
tution itself.  But  what  is  a  century  but  the  briefest  hour  in  the  life  of  a  state! 
Hew  is  a  mere  non-user  for  75  of  its  infant  years  to  be  set  up  either  to  bar  a 
fbudameotal  rightt  or  to  prove  that  it  never  existed  T  It  required  six  centuries 
of  struggle  with  the  prerogative  to  settle  the  British  constitution  firmly  upon 
the  foundatione  of  Magna  Charta,  and  no  hostile  pi-ecedent  of  the  reigns  of  either 
the  Plantagenets  or  Tadots  was  allowed  to  stand  in  the  way  of  the  onward 
movement  that  culminated  in  the  revolution  of  1688.  f  And  yet  it  is  gravely 
nrged  on  ua,  that  the  conduct  of  our  national  life  is  to  be  regelated  by  tae  mte- 
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takes  of  its  cliildliooSiJand  that  tlie  grand  patrimony  of  the  Revolution  haa  been 
Bquandered  beyond  lecovery  by  th-i  thoughtless  improvidence  or  too  generous 
and  truatful  prodigality  oF  aa  earlier  heir  who  had  just  coma  to  his  estate. 

And  now  I  may  venture  to  say,  I  think,  that  it  has  been  shown  abundantly 
that  all  the  resources  of  the  President  oq  this  point  have  failed  him.  The  awards 
of  reason,  the  judgments  of  the  courts,  the  opinions  of  statesmen,  lawyers,  and 
puhlicists,  the  precedent  of  1789,  and  the  practice  of  the  government,  are  all 
against  him. 

Mr.  Morrill,  of  Vermont,  (at  4  o'clock  and  6  minutes  p.  m.)  I  under- 
stand that  the  manager  is  extremely  ill  to-day,  and  would  not  be  able  to  finish 
his  ai-gument  if  he  were  well.  I  therefore  move  that  the  Senate,  sitting  as  a 
court,  adjourn  until  to  morrow. 

The  motion  was  agreed  to ;  and  the  Senate,  sittiug  for  the  trial  of  the  impeach- 
ment; adjourned  until  to-morrow  at  12  o'clock. 


Tuesday,  April  38.  180S. 

The  Chief  Justice  of  the  United  States  took  tlie  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-arms, 

The  managers  of  the  impeacliment  on  the  part  of  the  House  of  Representa- 
tdves  and  the  counsel  for  the  respondent,  except  Mr.  Stanbery,  appeai-ed  and 
t«ok  the  seats  assigned  to  them  respectively. 

The  members  of  the  Hoase  of  Representatives,  as  in  Committee  of  the 
Whole,  preceded  by  Mr.  E.  B.  Washburne,  chairman  of  that  committee,  and 
accompanied  by  the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the 
seats  provided  for  them. 

The  journal  of  yesterday's  proceedings  of  the  Senate,  sitting  for  the  trial  of 
the  impeachment,  was  read. 

Mr.  SuMNBR.  Mr.  President,  I  send  to  the  Chair  an  amendment  to  the  rules 
of  the  Senate,  sitting  for  the  trial  of  impeachments.  When  that  has  been  read, 
if  there  be  no  objection,  I  will  ask  that  it  go  over  until  the  close  of  the  argu-  . 
menta,  to  take  its  place  with  the  other  m:itters  which  will  come  up  for  consider- 
ation at  that  time. 

The  ChiKf  JusTiCK,  The  Secretary  will  read  the  proposed  rule  for  informa- 

The  chief  clerk  read  as  follows  : 

Whereas  it  is  provided  in  the  Constitution  <f  the  Uiiited  States  (bat  on  trials  of  impeach- 
jneut  bj  the  Senate  no  pei'son  ahall  be  convnted  withoDt  the  cancnrrence  of  two.thWs  of 
the  members  present,  and  tbe  persou  bo  convicted  shall  be  removed  from  office;  but  this 
requirement  of  two-thirds  is  not  extended  to  any  further  judgmeul,  which  remains  sabject  to 
the  general  law  that  u  majorily  prevails ;  therefore,  in  order  to  remove  any  doubt  tliereopon, 

Ordtrei,  That  after  removal,  which  necessarily  follows  conviction,  auy  queatiou  which 
may  arise  with  regard  to  disqualification  or  any  further  jadgment  shall  be  deterniiued  by  a 
majority  of  the  members  present. 

Mr.  Davis,     I  object  to  the  consideration  of  it. 

The  Chief  Justick.  The  proposed  order  will  lie  over.  That  is  the  dispo- 
sition proposed  by  the  senator  from  Massachusetts.  Mr.  Manager  AVilliams 
will  proceed  on  tbe  part  of  the  House  of  Representatives. 

Ml".  Manager  Williams.  Mr.  President  and  Senators,  I  have  to  thank  you 
for  the  indulgence  which  you  were  kind  enough  to  extend  to  me  yesterday  at  a 
time  when  I  very  much  wanted  it.  I  shall  endeavor,  however,  to  testify  my 
gratitude  by  not  abusing  it. 

Before  I  closed  yesterday  I  was  referring  to  the  position  taken  by  me,  and, 
SB  I  thought,  8u6Sciently  demonstrated,  that  the  President  had  failed  in  all  hia 
supports ;  that  the  reason  of  the  thing,  the  natural  reason,  the  cultivated  reason' 
of  the  law,  the  judicial  sentiment,  the  opinions  of  commentators,  the  precedent' 
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of  1789,  and  even  the  practice,  were  all  against  hira  ;  but  then  I  suggested  that  \ 
there  was  one  resource  atill  left,  to  which  I  now  come,  and  that  is  in  the  opinion  ■ 
of  what  is  sometimes  called  his  cabinet,  the  trusted  coaneillors  whom  he  is  pleased 
to  quote  as  the  advisers  whom  the  Constitution  and  the  practice  of  the  govern* 
meut  have  assigned  to  him.  If  all  the  world  has  forsaken  him,  they,  at  least, 
are  stiil  faithful  to  the  chief  whom  they  have  so  long  accompanied,  and  so  largely, 
comforted  and  encouraged  through  all  his  manifold  usurpations. 

It  is  true  that  these  gentlemen  have  not  been  allowed  to  prove,  as  they  would 
liave  desired  to  do,  that,  maugre  all  the  reasoning  of  judges,  lawyers,  and  puh- 
licistB,  they  were  implicitly  of  opinion,  and  so  advised  the  President,  that  the 
tenure-of- office  law,  not  being  in  accordance  with  his  will,  was,  of  course,  uncon- 
stitutional. It  may  be  guessed,  I  suppose,  without  damage  to  our  case,  that, 
if  allowpt^  they  would  have  proved  it.  With  large  opportunities  for  in  form  a- 
tbm,  I  liave  not  beard  of  aay  occsBioii  wherein  they  have  ever  given  any  opinion 
t«  the  President  except  the  one  that  was  wanted  by  him,  or  known  to  be  agree- 
able to  his  will.  If  there  had  been  time,  I  should  have  been  glad  to  hear 
from  some  of  these  functionaries  on  that  question.  It  would  have  been  pleas- 
tut  to  hear  the  witness  on  the  stand,  at  least,  discoui'se  of  constitutional  law. 
If  the  public  interest  has  not  suffered,  the  public  curiosity  has  at  least  been 
balked  by  the  denial  of  the  high  privilege  of  listening  to  the  luminous  expo- 
silions  which  some  of  these  learned  Thebans,  whose  training  has  been  so  high 
as  to  warrant  them  in  denouncing  us  all — the  legislators  of  the  nation — as  no 
bettei'than  "  Constitution  tinkers,"  would  have  been  able  to  help  hs  with. 

■■It  is  a  large  part  of  the  defence  of  the  President,  as  set  forth  in  his  vol- 
uminous special  plea,  and  elaborated  in  the  argument  of  t!ie  opening  counsel, 
not  only  that  his  cabinet  agreed  with  bim  in  his  views  as  to  the  law,  bat 
that  if  he  has  erred,  it  was  under  the  advice  received  from  those  whom  the 
law  had  placed  around  him.  It  is  not  shown,  however,  and  was  not  attempted 
to  be  shown,  that  in  regard  to  the  parlicular  offence  for  which  he  is  now  arraigned 
before  yon  tliey  were  ever  consulted  by  him.  But  to  clear  this  part  of  the  case 
of  all  possible  cavil  or  exception,  I  feel  that  it  will  not  be  amisa  to  ask  your 
attention  to  a  few  remarks  upon  the  relations  of  the  President  with  this  illegiti- 
mate body,  this  excrescence,  this  mere  fungus,  born  of  decay,  which  has  been 
compounded  in  process  of  time  out  of  the  heads  of  the  departments,  and  has 
shot  up  within  the  last  few  years  into  the  formidable  proportions  of  a  directory 
for  the  general  government  of  the  state. 

The  first  observation  that  suggests  itself  is  that  this  reference  to  the  advice 
of  others  proceeds  on  the  hypothesis  that  the  President  himself  is  not  responsi- 
ble, and  is  therefore  at  war  with  the  principal  theory  of  the  defence,  which  is 
that  he  is  the  sole  responsible  head  of  the  executive  department,  and  must,  there- 
fore, ex  neceiikate,  in  order  to  the  performance  of  his  appropriate  duties,  have 
the  undisputed  rigbt  to  control  and  govern  and  remove  them  at  his  own  mere 
will,  as  be  has  jnsi  done  in  the  case  of  Mr.  Stanton — a  theory  which  precludes) 
(the  idea  of  advice  in  the  fact  that  it  makes  the  adviser  a  slave.  What,  then,  ' 
does  the  President  intend?  Does  he  propose  to  abandon  this  line  of  defence  ? 
He  cannot  do  it  witliout  surrendering  bis  case. 

Is  it  his  purpose,  then,  to  divert  us  from  the  track  by  doubling  on  his  pur- 
euera,  and  leading  them  off  on  a  false  scent,  or  does  he  intend  the  offer  of  a 
vicariouB  sacrifice  ?  Does  be  think  to  make  mere  scapegoats  of  his  councillors 
by  l&ying  all  his  multitudinous  sins  upon  their  hacks?  Does  he  propose  to 
enact  the  part  of  another  Charles,  by  surrendering  another  Strafford  to  the  ven- 
geance of  the  Commons  1  We  must  decline  to  accept  the  offer.  We  want  no 
ministerial  heads.  We  do  not  choose  in  the  pursuit  of  higher  game  to  stoop  to 
any  ignobler  quarry  either  on  the  land  or  on  the  sea.  It  would  be  anything^ 
[  but  magnanimous  in  us  to  take,  as  it  would  be  base  in  him  to  offer,  the  heads  ( 
■>of  those  whom  our  own  past  legislation  has  degraded  into  slaves.     When  Gtesai 
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falla  hi'"  couticillorR  will  disappear  aloug  with  him.  Perhapa  he  thinks,  however, 
that  nobody  is  responsible.  But  shall  we  allow  him  to  justify  in  one  breath  the 
removal  of  Mr  btanton  on  the  ground  that  under  the  law  he  was  hia  master, 
and  then  in  another  when  arraigned  for  this,  to  say  that  he  is  not  responsible  ' 
because  he  took  advice  from  those  who  are  but  mere  automata — only  his 
"  hands  and  voice  in  the  language  of  his  counsel — and  no  more  than  the  mere 
creatures  of  his  imperial  will?  This  would  be  a  sad  condition,  indeed,  for  the 
people  of  I  republic  claiming  to  he  free.  We  can  all  understand  the  theory  of 
the  British  constitution.  The  king  can  do  no  wrong.  The  person  of  majesty 
is  sacred  But  then  the  irresponsibility  of  the  sovereign  is  beautifully  recon- 
ciled with  the  liberty  of  the  subject,  by  holding  the  ministry  responsible,  and 
thus  taking  care  that  he  shall  get  no  bad  advice  from  them.  But  what  is  to  be 
our  condition  with  no  recourse  between  the  two,  to  either  king  or  minister  ? 
It  will  be  not  unhkc  what  is  said  in  the  touching  plaint  of  the  Britona,  "  The 
barbarians  drive  us  to  the  sea,  and  the  sea  drives  us  back  again  on  tlie  barha- 

But  who  made  these  men  the  advisers  of  the  President  ?  Not  the  Con--.i(.u- 
tion.  certainly  [  not  the  laws,  or  they  would  have  made  them  free.  The  Con- 
stitution has  given  to  him  no  advisers  but  the  Senate,  whoae  opinion  he  Scouts 
at  and  defies,  because  be  cannot  get  from  it  the  advice  he  wants,  and  wonld 
obtain,  no  doubt,  if  it  were  reduced  to  the  condition  of  that  of  imperial  Rome. 
All  it  provides  in  regard  to  the  heads  of  dejiai'tments  is  that  he  may  rer[uire  the 
opinion  in  writing  of  each  of  them  upon  any  subject  relating  to  the  duties  of 
his  own  special  o^ce^  and  no  more.  He  cannot  require  it  as  to  other  matters, 
and  by  the  strongest  implication  it  was  not  intended  that  he  should  take  it  on 
any  matter  outside  of  their  own  respective  ofBcea  and  duties.  He  has  undoubt- 
edly the  privilege  which  belongs  to  other  men,  of  seeking  for  advice  wherever 
he  may  want  it ;  but  if  he  is  wise,  and  would  be  honestly  advised — as  he  does 
not  apparently  wish  to  be — he  will  go  to  those  who  are  in  a  condition  to  tell 
him  the  truth  without  the  risk  of  being  turned  out  of  office,  as  Mr.  Stanton  has 
be«n,  for  doing  so.  No  tyrant  who  has  held  the  lives  of  those  around  him  in 
his  hands  lias  ever  enjoyed  the  counsels  of  any  but  minions  and  sycophants. 
If  it  had  been  the  purpose  of  the  framers  of  the  Constitution  to  provide  a  coun- 
cil for  the  President,  they  would  havelooked  to  it  that  lie  was  not  to  he  surrounded 
with  such  creatures  as  these. 

But  then  it  is  said  that  the  practice  of  holding  cabinet  councils  was  inaugu- 
rated by  President  Washington,  and  haa  ainee  continued  without  interruption. 
It  is  unquestionable  that  he  did  take  the  opinions  in  writing  of  all  the  heads  of 
departments,  on  bills  that  were  submitted  to  him  in  tlie  constitutional  way,  and 
not  unlikely  that  be  may  have  consulted  them  as  to  appointments,  and  other 
matters  of  executive  duty  that  involved  anything  like  discretion.  They  may 
have  met  occasionally  in  after  times  upon  the  special  invitation  of  the  President, 
It  was  not,  however,  as  I  think,  until  the  period  of  the  war,  when  the  responsi- 
bilities of  the  President,  as  Commander-in-chief  of  the  armies,  were  so  largely 
magnified  as  to  make  it  necessary  that  he  should  take  counsel  from  day  today, 
that  tbey  crystallized  into  their  present  form,  as  a  sort  of  institution  of  state  ; 
and  not  till  the  accession  of  Andrew  Johnson,  that  they  began  to  do  the  work 
of  Congress,  in  a  condition  of  peace,  by  legislating  for  the  restoration  of  the  rebel 
Statea.  Prom  that  time  forward,  through'all  that  long  and  unhappy  interregnum 
of  the  law-making  power,  while  the  telegraph  was  waiting  upon  the  action  of 
those  mysterious  councils,  that  dark  tribunal  which  was  erecting  States  by  proc- 
lamation, taxing  the  people,  and  surrendering  up  the  public  property  to  keep 
them  on  their  feet,  and  exercising  a  dispensing  power  over  the  laws,  had  appa- 
rently taken  the  place  of  the  Congress  of  the  nation,  with  powers  quite  as  great 
as  any  that  the  true  Congress  haa  ever  claimed.  To  say  that  the  acts  of  this 
mere  cabal,  which  looked  for  all  the  world  like  some  dark  conclave  of  con- 


i„s:odb,  Google 


252  IMPEACHMENT   OF   THE   PEESIDENT. 

flpirators  plotting  against  the  libertiea  of  the  people,  were  the  results  of  free 
consultation  and  compariBon  of  views,  is  to  Spealc  without  knowledge,  I  for 
one  mistrusted  them  from  the  heginning,  and,  if  I  may  he  excused  the  ego- 
'  tisin  again,  it  was  nndei-  the  inspiration  of  the  conviction  that  they  could  not 
have  held,  together  so  long  under  an -imperiouB,  self-willpd  man  like  the 
present  Executive,  without  a  thorough  submission  to  all  his  views,  that  I  was 
moved  to  introduce  and  oi^e,  as  I  did,  through  great  discouragements,  hut, 
thank  God,  successfully,  the  amendment  to  the  tenure-of-office  bill,  that  brings 
about  this  conflict.  It  has  come  sooner  than  I  expected,  but  not  too  soon  to 
vindicate,  by  its  timely  rescue  of  the  most  important  of  the  departments  of 
the  government  from  the  grasp  of  the  President,  the  wisdom  of  a  measure  which, 
if  it  bad  been  the  law  at  the  time  of  Mr,  Johneon's  accession,  would,  in  my 
humble  judgment,  have  set  his  policy  aside  and  made  his  resistance  to  the  will 
of  the  loyal  people,  and  his  project  of  governing  the  nation  without  a  Congress, 
impossible.  The  veil  has  been  lifted  since  the  passage  of  this  law,  and  those 
who  wish  may  uow  read  in  letters  of  living  light  the  great  fact  that  during  the 
progress  of  all  this  uaurpatioa  that  has  convulsed  the  nation,  and  kept  the  south 
in  anarchy  for  three  long  years,  there  was  scarce  a  ripple  of  dissent  to  ruffle  the 
stagnant  surface  of  those  law-making  and  law-breaking  cabals,  those  mei-e  beds 
of  justice,  where,  in  accordance  with  the  theory  of  the  President  himself,  there 
was  but  one  will  that  reigned  undisputed  and  supreme. 

To  insist,  then,  that  any  apology  is  to  he  found  for  the  delinquencies  of  the 
President,  in  the  advice  of  a  cabinet,  where  a  difference  of  opinion  was  consid- 
ered treason  to  the  head,  and  loyalty  to  the  law,  instead  of  .to  the  will  of  the 
President,  punished  by  dismissal,  is,  as  it  seems  to  me,  on  his  part,  the  very 
climax  of  effrontery.  What  adequate  canse  does  the  President  now  assign  for  the 
removal  of  Mr.  Stanton  ?  His  counsel  promised  us  in  their  opening  that  they 
would  exhibit  reasons  to  show  that  it  was  impossible  to  allow  him  to  continue  to 
hold  the  office.  They  have  failed  to  do  it.  They  have  not  even  attempted  it. 
Was  it  because  he  had  failed  ta  perform  his  duties,  or  had  in  any  way  offended 
against  the  law  ?  The  President  alleges  nothing  of  the  kind.  Was  it  even  a 
personal  quarrel  1  Nothing  of  this  sort  is  pretended  either.  AH  that  we  can 
hear  of  is  that  there  was  a  "  want  of  mutual  confidence ;"  that  "  his  relations 
to  Mr,  Stanton  were  such  as  to  preclude  him  from  resorting  to  him  for  advice," 
(Heaven  save  the  mark  ! )  and  that  he  did  not  think  he  could  be  any  longer  safely 
responsible  for  him.  His  counsel  say  that  Mr.  Stanton  ie  a  thorn  in  his  side. 
Well,  a  thorn  in  the  flesh'  is  sometimes  good  for  the  spirit.  But  so  are  Gfrant, 
and  Sherman,  and  Sheridan,  and  so  is  Congress,  and  so  is  every  loyal  man  in  the 
jKinntiy  who  questions  or  resists  his  will.  The  trouble  is,  as  everybody  knows, 
that  Mr,  Stanton  does  not  indorse  his  policy,  and  cannot  be  relied  on  to  assist 
him  in  obstructing  the  laws  of  Congress  ;  and  that  is  just  the  reason  why  you 
want  this  thorn  to  "  stick,"  and,  if  need  be,  prick  and  fester  a  little  there,  and 
must  maintain  it  there,  if  you  would  be  fmthful  to  the  nation  and  to  yourselves. 
You  cannot  let  Mr.  Stanton  go,  by  an  acquittal  of  the  President,  without  sur- 
rendering into  his  hands  the  very  last  fortress  that  you  still  hold,  and  are  now 
holding  only  at  the  point  of  the  bayonet. 

But  there  is  a  point  just  here  that  seems  to  have  been  entirely  overlooked  by 
the  counsel  for  the  President,  to  which  I  desire  especially  to  invite  your  atten- 
tion. It  seems  to  have  been  assumed  by  them  throughout — if  it  is  not,  indeed, 
distinctly  asserted  in  the  defendanj'a  plea — that  if  they  shall  be  able  to  succeed 
in  establishing  a  power  of  removal  in  the  President,  either  under  the  Constitu- 
tion or  the  act  of  1789,  erecting  the  department  now  in  question,  he  may  exer- 
cise that  power  at  his  mere  will  and  pleasure,  without  reason  and  without 
responsibility ;  and  having  failed  to  show  any  adequate  cause,  or  indeed  any 
cause  whatever  for  the  act  done  here,  he  stands,  of  course,  on  this  hypothesis. 
Bat  is  this  the  law?     Is  there  no  such  thing  as  an  abuse  of  power,  and  a  joat 
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reBponsibility  as  its  attendant !  Was  it  intended  in  either  case — wbetlier  tbe 
power  flowed  fwrn  one  source  or  from  tUe  other — that  it  should  be  exercisable 
withoat  restraint  ?  That  doctrine  would  be  proper  in  a  monarchy,  perhaps,  but 
it  is  ill  suited  to  the  genius  of  institutions  like  our  own.  Nor  was  it  the  opinion 
of  Mr.  Madison,  or  those  who  voted  and  acted  with  him  in  the  Oongreaa  of  1789. 
No  man  there  who  asserted  the  power  of  removal  to  be  in  the  President,  or  con- 
curred in  bestflwing  it  on  him  for  the  occasion,  ever  supposed  that  its  exercise 
was  to  he  a  question  of  mere  caprice,  or  whim,  or  will.  To  the  objection  that 
this  would  be  t!ie  effect  of  the  doctrine  of  removal,  it  was  answered  by  Mr. 
MadisoH  himself  in  these  words  : 

The  dsoRer  conaists  merely  in  this,  that  the  President  can  displace  from  office  a  man  whose 
merilB  require  that  he  shoulcl  be  cootiQued  in  it,  Wiiat  will  be  the  motive  whieh  the  Presi- 
dent can  teel  for  such  abuse  of  his  power,  and  the  restraints  that  operate  to  prevent  it  1  la 
the  first  place,  he  will  bit  impeached  by  the  House  before  the  Senate  for  sueh  an  act  of  mal- 
Bdmiuistration  :  for  I  contend  that  the  vvaubin  removal  of  meritorious  officers  would  subject 
him  to  impeachment  and  removal  from  hia  own  high  trust. 

And  it  was  no  douht  mainly  on  this  ai^ument  that  the  power  of  removal  was 
embodied  in  the  law. 

What,  theu,  have  the  President  and  hia  cojinsel  to  say  in  answer  to  thia^  la 
the  Preaideut  impeachable  on  his  own  case,  or  does  he  expect  to  realize  the 
fruits  of  the  argument,  and  then  repudiate  the  very  grounds  on  which  the 
alleged  construction  rests  ?  Was  Mr.  Slanton  a  meritorious  officer  ?  Did  his 
merits  require  that  he  should  be  continued  in  the  place  ?  No  loyal  man,  I 
think,  disputes  that  they  did.  and  this  Senate  has  already  solemnly  adjudged 
it,  in  their  decision  that,  upon  the  reasons  stated  by  the  President,  there  was  no 
sufficient  cause  for  his  removal,  while  none  other  have  been  since  shown  by  the 
accused  himself.  What,  then,  was  the  motive  for  this  act  of  Tnaladminislra-. 
(ion,  as  Mr.  Madison  denominates  it  1  Nothing  that  we  are  aware  of,  except 
the  fact  that  the  President  cannot  control  the  War  Office  in  the  iutereata  of  Lis 
policy,  so  long  as  he  is  there.  Was  this,  then,  a  wanton  removal  ?  It  was 
something  more— it  was  a  wicked  one.  And  are  we  to  be  told  now  that  he  ia 
bound  to  show  no  reasona,  and  cannot  be  compelled  to  answer  for  it  to  the 
nation,  by  those  who  claim  the  power  of  removal  for  him  on  the  v^,ly  footmg 
that  its  abuse  would  be  impeachable  ? 

But  it  ia  further  strenuously  argued,  that  although  the  law  may  be  constitu- 
tional, and  the  case  of  Mr.  Stanton  within  it,  as  it  has  been  alieady  held  to  be 
by  this  Senate,  the  case  was  not  so  clear  a  one  aa  to  authorize  a  charge  of  crime 
against  the  President,  uiilesa  it  can  he  shown  that  he  has  wilfully  misconstrued 
it;  and  that  although  wherever  a  law  ia  paaaed, through  the  forms  of  legialation, 
it  ia  his  duty  to  aee  that  it  ia  faithfully  executed  so  long  as  it  requirea  no  more 
than  miniaterial  action  on  his  pai't,  yet,  where  it  is  a  question  of  cutting  off  a 
power  confided  to  him  by  the  Constitution,  and  he  alone  can  bring  about  a  judi- 
cial decision  for  its  settlement,  if,  on  due  deliberation  and  advice,  be  should  be 
of  the  opinion  that  the  law  was  unconstitutional,  it  would  be  no  violation  of 
duty  to  take  the  needful  steps  to  raise  that  question,  bo  as  to  have  it  peacefully 
decided, 

AJlow  me  to  eay  in  answer,  that  if  even  ignorance  of  the  law.  which  excnaes 
nobody  else,  can  be  held  to  excuse  the  very  last  m^n  in  the  nation  who  ought 
to  be  allowed  to  plead  it,  the  testimony  shows,  I  think,  that  be  did  not  mis- 
underataud  its  meaning,  Hia  suspension  of  Mr.  Stanton,  which  was  an  entirely 
new  procedure,  followed,  as  it  was,  by  hia  report  of  the  caae  to  the  Senate  within 
twenty  days  after  its  next  meeting,  ia  evidence  that  he  did  understand  the  law 
as  comprehending  that  case,  and  did  not  intend  to  violate  it,  if  he  could  get  rid 
of  the  obnoxious  officer  without  resorting  to  ao  extreme  and  hazardous  a  remedy. 
But  the  question  here  is  not  so  much  Vhetber  he  ignorantly  and  innocently 
mistook  the  law,  as  whether  in  the  case  referred  to  of  an  interference  with  thft 
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power  claimed  by  him  under  tbe  Constitution,  he  may  suspend  the  operation  of  ■ 
a  law  by  assuming  it  to  be  unconstitutional,  and  setting  it  aside  until  the  courts 
shall  have  decided  that  it  is  a  conBtitutional  and  valid  one.  In  the  case  at  issue, 
it  was  not  necessary  to  violate  the  law,  either  by  contriving  to  prevent  the 
incumbent  from  resuming  his  place  under  it,  or  turning  hira  out  by  violence 
after  he  had  been  duly  reinstated  by  the  Senate,  if  he  honestly  desired  to  teat 
its  validity  in  the  judicial  fornm.  All  that  it  was  necessary  for  him  to  do  was 
W  issue  his  order  of  removal  and  give  the  officer  a  notice  of  that  order  and  its 
object.  If  he  refused  to  obey,  the  nest  and  obvious  step  would  have  been  to 
direct  the  Attorney  General  to  sue  out  a  writ  of  quo  loarranto,  on  his  own  rela- 
lion.  This  was  not  bis  course.  The  remedy  was  not  summary  enougli  for  his 
ueea,  as  bis  special  counsel,  employed  only  after  the  arrest  of  his  pseudo  Secre- 
tary Thomas,  testifies,  because  it  would  have  allowed  the  law  to  reign  in  tbe 
meanwhile,  instead  of  creating  an  interregnum  of  mere  will  by  which  he  hoped 
to  supersede  it.  Hia  project  was  to  seize  tlie  place;  by  craft,  if  possible;  by 
force,  if  necessary.  For  this  purpose  he  claims  (o  have  made  an  aiTangement 
with  General  Grant  for  its  surrender  to  himself,  in  case  the  judgment  of  the 
Senate  should  resf^ire  the  officer,  and  now  taxes  that  distinguished  officer  with 
bad  faith  to  him  individually  for  bis  obedience  to  the  law. 

It  stands,  therefore,  upon  his  own  confession,  that  ho  intended  to  prevent  Mr. 
Stanton  from  resuming  bis  position,  in  which  case,  as  he  well  knew,  and  as  his 
Attorney  General  knew,  and  must  have  informed  him,  there  was  no  remedy  at 
law  for  tbe  ejected  officer.  Toiled  and  baffled  by  tbe  integrity  of  Grant,  after 
full  deliberation  be  issues  his  order  of  removal  on  the  31st  of  February,  and 
sends  it  by  his  lieutenant.  Thomas,  with  a  commission  to  himself  to  act  as  Sec- 
retary ad  interim,  and  enter  upon  the  duties  of  tlie  oiiice.  He  does  not  fail  to 
suggest  to  him  at  tbe  same  time  that  Stanton  is  a  coward,  and  may  be  easily 
frightened  out  of  the  place  with  a  proper  show  of  energy  ou  liis  part.  Ho 
tells  bjm  also  that  he  expects  him  to  support  the  Constitution  and  the  laws — 
as  he  understands  them,  of  course.  Thomas  is  a  martinet.  He  knows  no  law, 
as  he  confesses,  but  the  order  of  his  Commander-in-chief.  He  has  been  taught 
no  argument  but  arms ;  no  logic  but  tbe  dialectics  of  hard  knocks.  Instructed 
by  the  President,  he  hopes  to  fiighten  Stanton  by  his  big  looks  and  horrent 
arms.  He  proceeds  upon  his  warlike  errand  in  ail  the  panoply  of  a  brigadier, 
and  loftily  demands  the  keys  of  tbe  fortress  from  the  stern  wardei',  who  only 
stipulates  for  twenty-four  hours  to  remove  his  camp  equipage  and  baggage. 
The  conquest  is  appareutly  an  easy  one.  He  reports  forthwith  to  his  chief  with 
the  brevity  of  a  Casar ;  "  Vent,  vidi,  vid."  They  rejoice,  no  doubt,  together 
over  the  pusillanimity  of  the  Si^crctary;  and  the  puissant  Adjutant  then  unbends,' 
and  flies  for  relaxation,  after  his  heroic  and  successful  feat,  ta  tbe  delights  and 
mysteries  of  the  masquerade  ;  not,  however,  until  be  has  "  fought  his  battle  o'er 
again,"  and  invited  bis  friends  to  be  present  at  the  surrender  on  the  following 
morning,  which  he  advises  them  that  be  intends  to  compel  by  force,  if  neces- 

The  masquerade  opens.     "Fair  women  and  brave  men  "  are  there,  and — 
Music  aseuuds  with  ita  voluptuous  swell. 
And  ejeH  look  love  to  eyes  itiat  speak  again  ; 
And  all  goes  merrj  as  a  oiaiTinge  liell. 

The  Adjutant  himself  is  there.  The  epaulette  has  modestly  retired  behind 
the  domino.  The  gentleman  from  Tennessee  at  least  will  excuse  me,  if,  after 
bis  own  example,  1  borrow  from  the  celestial  armory,  on  which  he  draws  bo 
copiously,  a'little  of  that  light  artillery  with  which  he  blazes  along  bis  track, 
like  a  November  midnight  sky  with  all  its  flaming  asteroids.  The  Adjutant,  I 
repeat,  is  there. 

Grim-visaged  war  hath  smoothed  hia  wrinkled  front. 

And  now,  instead  of  mounting  balbsd  St«ed3 
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To  fright  the  Boula  of  fearful  ndversariea, 

He  capers  uimbiy  in  a  lady's  chamber 

To  tlie  lascivions  pleasing  of  a  late. 
Bat  lo  !  a  hand  ia  laid  upon  his  shoulder,  which  atartles  hira  in  the  midst  of 
the  festivities,  like  the  summoas  to  "  Bmaawick's  fated  iihieftain  "  at  the  ball  in 
Brussels,  on  the  night  hefore  the  battle  in  which  he  fell.  It  is  the  messenger 
of  the  Senate,  who  comes  tu  warn  him  that  his  enterprise  is  an  unlawful  one. 
On  the  following  morning  he  is  waited  upon  again  by  another  officer,  with  a 
warrant  for  his  arrest  for  threats  which  looked  to  a  disturbance  of  the  peace. 
This  double  warning  chills  his  martial  ardor.  Visions  of  impending  trouble 
pass  before  his  eyes.  He  sees,  or  thinlis  he  sees,  the  return  of  civil  strife,  the 
floors  of  the  department  dabbled,  perhaps,  like  those  of  the  royal  palace  at 
Holyvood,  with  red  spots  of  blood.  But,  above  all,  he  feels  that  the  hand  of 
the  law-maker  and  of  the  law  itself,  which  is  stronger  than  the  sword,  is  on  him, 
and  ho  puts  up  his  weapon  and  repairs,  iu  peaceful  guise,  to  take  possession  of 
his  conquest.  I  do  not  propose,  however,  to  describe  the  interview  which  fol- 
lowed. That  will  be  the  task  of  the  dramatist.  It  will  be  sufEcient  for  as  to 
accompany  him  back  to  the  White  House,  where  he  receives  the  order  to  "  flo 
on  and  take  possession."  which  he  was  so  unhappily  called  buck  to  contradict, 
and  which  it  was  then  well  understood,  of  course,  that  he  could  not  obtain 
except  by  force ;  and  he  continues  to  be  recognized  as  Secretary  of  War,  without 
a  portfolio  or  a  cure,  while  he  waits  under  the  direction  of  the  President,  not 
upon  the  law,  but  only  to  see,  like  Mieawber,  what  may  turn  up  here,  and  to  be 
inducted  and  installed  in  proper  form,  as  soon  as  your  previous  decision  shall 
have  been  reversed,  and  his  title  affirmed,  by  your  votes  in  favor  of  an  acquittal. 
'J'he  idea  of  a  suit,  in  which  direction  no  single  step  was  ever  taken,  is  now 
abandoned,  if  it  was  ever  seiiously  entertained. 

The  conversation,  however,  with  General  Sherman,  who  was  called  as  a  wit- 
ness by  the  President  himself,  settles  the  fact  conclusively,  if  not  already  dem-  ■ 
onstrated  by  all  the  attendant  circumstances,  that  it  was  not  his  purpose  at  any 
time  to  bring  the  case  into  the  courts  for  adjudication.  He  preferred  the  dex- 
terous finesse,  or  the  strong  hand,  to  a  reference  which  every  sensible  lawyer 
would  have  told  him  could  be  attended  with  only  one  result,  and  that  a  judgment 
in  favor  of  the  law. 

.But  in  this  great  strait,  instead  of  a  resort  to  the  Attoiney  G-eneral  himself, 
his  special  counsel  Cox,  employed  only  after  the  arrest  of  Thomas,  is  called  to 

Srove  that  he  advised  against  the  writ  of  quo  warranto,  because  of  "  the  law's 
clay,"  and  endeavored  to  seek  a  remedy  more  summary  through  a  habeas 
corfui,  in  the  event  of  tlie  commitment  of  the  Secretary  ad  interim.  Supposing 
it  all  true,  however,  the  movement  came  too  late  to  help  his  employer's  ease,  by 
showing  a  desire  to  put  the  issue  in  the  way  of  a  judicial  decision  upon  the  luw. 
Not  is  it  clear  by  any  means  that  such  a  process  could  have  achieved  the  desired 
results.  With  a  warrant  good  upon  its  face,  and  charging  a  threatened  dis- 
turbance of  the  peace,  or  an  offence  against  a  statute  of  the  United  States,  I 
doubt  whetlier  any  court  would  venture  to  declare  the  warrant  vuid,  or  to  dis- 
charge upon  such  a  hearing,  on  the  footing  of  the  unconstitutionality  of  the  law, 
which  had  received  nearly  three-fourths  of  the  votes  of  both  houses,  or,  indeed, 
of  any  law  whatever ;  while  I  do  not  see  how  even  a  decision  against  it  could 
have  bad  either  the  effect  of  ousting  Stanton  or  putting  Thomas  in  his  place.  It 
is  enough,  however,  for  the  present  purpose  that  the  prisoner  was  discliai^ed  oo 
the  motion  of  his  own  attorney. 

The  counsel  for  the  President  admits  that  he  cannot  in  ordinary  cases  erect 
himself  into  a  judicial  tribunal,  and  decide  that  a  law  is  unconstitutional,  because 
the  effect  would  be  that  there  could  never  be  any  judicial  decision  upon  it ;  but 
insists,  as  already  stated,  that  where  a  particular  law  has  cut  off  a  power  confi- 
ded to  him  by  the  Constitution,  he  alone  has  the. power  to  raise  the  c[uestion  for 
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the  courts,  and  there  is  no  objection  to  Lis  doing  it ;  and  instances  tlie  cases  of  a 
law  to  prevent  the  making  of  a  treaty,  or  to  declare  that  lie  sbai!  not  exerciiie 
the  functions  of  Coininander-in -chief. 

It  has  been  already  veiy  fully  answered  that  there  is  no  evidence  here  to 
show  that  there  was  any  honeet  purpose  whatever  to  bring  this  case  into  the 
courts,  but  that,  on  the  contrary,  there  is  very  conclusive  testimony  to  prov« 
that  he  intended  to  keep  it  out  of  them.  But  had  he  a  right  to  hold  this  law  a 
nullity  until  it  was  affirmed  by  anothei'  tribunal,  whether  it  was  constitutional 
or  not  t  The  ConBtitution  gives  to  him  the  power  of  passing  upon  the  acts  of 
the  two  houses,  by  returning  a  bill  with  bis  objections  thereto;  but  if  it  is  after- 
wards enacted  by  two-thirds  of  both,  it  is  provided  that ''  it  shall  become  a  law." 
What  is  a  law  ?  It  is  a  rule  of  civil  conduct  prescribed  by  the  supreme  power 
of  a  state.  Is  there  any  higher  power  than  the  legislature?  Is  it  essential  to 
the  operaticn  of  a  law  that  it  should  have  tlie  approval  of  the  judiciary,  as  well 
as  of  the  President  ?  It  is  as  obligatory  on  the  President  as  upon  the  humblest 
citizen.  Nay,  it  ia,  if  possible,  more  so.  He  ia  its  minister,  Tlie  Constitution 
requires  that  he  shall  take  care  that  it  be  faithfully  executed.  It  is  for  others 
to  controvert  it,  if  a^rieved,  in  a  legal  way,  but  not  for  him.  If  they  do,  how- 
ever, it  is  at  their  peril,  as  it  would  be  at  bis,  even  in  the  cases  put,  where  it  is 
asked,  with  great  emphasis,  whether  he  would  be  bound  to  obey.  Those  cases 
are  extreme  ones.  But  if  hard  cases  are  said  to  make  bad  precedents,  it  may 
be  equally  remarked  that  extreme  cases  make  bad  illustrations.  They  are, 
moreover,  of  express  powers,  as  this  is  not.  But  it  will  be  time  enough  to 
answer  them  when  they  arise.  It  is  not  a  supposable  conlingency  that  two- 
thirds  of  both  houses  of  Congress  will  flatly  violate  their  oaths  in  a  clear  case. 
Thus  far  in  their  history,  they  have  passed  no  law,  I  believe,  that  has  been 
adjudged  invalict.  Whenever  they  shall  be  prepared  to  do  what  is  now  supposed, 
couBthutions  will  be  iiaeleas,  faith  will  have  perished  among  men,  and  limited 
representative  government  become  imposaible.  When  it  comes  to  this,  we  shall 
have  revolution,  with  bloody  conflicts  in  our  streets,  with  a  Congress  legislating 
behind  bayonets,  and  that  anarchy  prevailing  everywhere  which  is  already  fore- 
shadowed by  the  aspect  of  a  department  of  this  great  government  beleaguered 
by  the  minions  of  despotism,  with  its  head  a  prisoner,  and  armed  sentinels 
pacing  before  its  doors  Who  shall  say  that  the  President  shall  be  permitted 
to  disobey  even  a  doubtful  law,  in  the  assertion  of  a  power  that  is  only  implied  1 
If  he  may,  why  not  also,  set  aside  the  obnoxioua  section  of  the  appropriation 
bill,  upon  which  he  has  endeavored  unsuccessfully  to  debauch  the  officers  of  the 
army,  by  leaching  them  insubordination  to  the  law  t  Why  not  openly  disre- 
gard your  reconstruction  acts,  as  he  will  assuredly  do,  if  you  shall  teach  bim  by 
your  verdict  here  that  he  can  do  it  with  impunity  1  The  legal  rule  is  that  the 
presumption  is  in  every  ease  in  favor  of  the  law,  and  that  is  a  violent  one,  where 
none  has  ever  been  reversed.  The  President  claims  that  this  preaumptiou  shall 
not  stand  as  against  him.  Ifit  maynot  here,  it  cannot  elsewhere.  To  allow  this 
revolutionary  pretension,  is  to  dethrone  the  law  and  substitute  his  will.  To  say 
that  he  may  hold  his  office,  and  disregard  the  law,  is  to  proclaim  either  anarchy 
or  despotism.  It  is  but  ashort  step  from  one  extreme  to  the  other.  To  be 
without  law,  and  to  leave  the  law  dependent  on  a  single  will,  are  in  effect  hut 
one  and  the  same  thing.  The  man  who  can  declare  what  is  law,  and  what  ia 
not,  ia  already  the  absolute  master  of  the  state. 

But  who  is  to  try  this  case?  The  President  insists  that  it  belongs  to  the  Juris- 
diction of  the  Supreme  Court,  where,  as  he  untruly  says,  he  endeavored  to  cai'ry 
it.  9o  it  would,  if  the  question  involved  were  one  of  merely  private  right.  But 
in  his  eccentric  efforts  to  get  into  one  court,  by  turning  his  back  upon  it,  he  baa 
stumbled  very  unexpectedly  into  another..  It  is  not  the  one  he  sought,  but  it 
is  the  one  the  Constitution  has  provided  for  just  such  delinquencies  as  his,  and 
be  cannot  decline  its  cognizance.     I  beg  pardon.     He  did  send  you  word,  through 
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the  sp'cial  counsel  whom  he  sonda  here  with  his  perBOnal  protest,  that  he  might 
have  declined  it,  on  the  opinion  atill  entertained  hj  both  of  them,  that  this  is  no 
Congress,  and  yoa  are  no  court  of  competent  juriadiction  to  bring  before  you  and 
try  a  President  of  the  United  States,  by  the  logic  of  which  argument  he  proves 
equally,  of  course,  that  he  is  no  President-  To  avoid  a  bloody  conflict,  how- 
ever, although  he  lias  been  tendered  the  necessary  aid  in  men,  and  inasmuch,  I 
auppose,  as  you  have  been  so  indulgent  as  not  to  pat  him  to  the  humiliation  of 
appearing  in  person  at  yonr  bar,  he  waives  his  sufficient  plea  to  the  jariediction, 
and  condescends,  only  out  of  the  abundance  of  his  grace,  and  in  a  spirit  of  for- 
bearance, for  which  he  claims  due  credit  at  your  hands,  to  make  answer  before 
a  triljunal  which  he  might  rightfully  have  defied. 

But  he  is  here  now  by  attorney,  in  what  his  other  counsel  have  taken  great 
pains  to  prove  to  you  to  be  a  court  indeed,  although  they  insist,  not  very  con- 
sistently, in  almost  the  same  breath,  that  it  has  only  the  functions  of  a  jury. 
I  aliall-not  dispute  that  question  wlththem.  I  am  willing  to  agree  that  the 
Senate,  pro /*ac  vice,  is  a  court,  and  that,  too,  of  exclusive  jurisdiction  over  the 
flubject-matler  in  dispute,  from  which  it  follows  by  a  necessary  logic,  as  I  think- 
that  it  is  fnlly  competent  to  tly  and  decide  the  whole  ease  for  itself,  taking  such 
advice  aa  it  thinks  proper  as  to  the  law,  and  then  rejecting  it  if  it  is  not  satis- 
factory. If  it  cannot  do  this,  it  is  but  the  shadow  and  mockery  of  what  the 
defendant's  connsel  claim  it  to  be  in  force  and  fact.  But  by  what  name  soever 
it  may  bo  called,  it  will  solve  for  the  President  the  problem  which  he  has  desired 
to  carry  into  another  (rihunal,  without  waiting  for  ftny  estraneons  opinion.  It 
has  already  determined  upon  the  couKtitationality  of  the  tenure-of-ofiSce  law,  by 
enacting  it  over  his  objections,  as  it  has  already  passed  upon  its  meaning,  by  its 
cohdemnation  of  the  act  for  which  he  is  now  to  answer  at  its  bar.  It  will  say, 
too,  if  I  mistake  not,  that  whether  constitutional  or  not,  it  will  allow  no  execu- 
tive officer,  and  much  less  the  Chief  Magistrate  of  the  nation,  to  assume  that  it 
is  not  ao,  and  set  up  his  own  opinion  in  its  place,  until  its  previous  and  weli- 
coneidevcd  judgment  upon  the  same  opinion  has  been  judicially  affirmed. 

But  does  it  make  any  difference  whether  Mr.  Stanton's  case  is  within  the 
ten nre-of -office  act  or  not  ?  Had  the  Executive  the  power  at  any  time,  either 
during  the  session  or  the  recess,  to  create  a  vacancy  to  be  filled  np  by  an 
appointment  ad  interim,  to  continue  during  his  own  pleasure;  or  if  he  liad, 
conld  he  prolong  a  vacancy  so  created  beyond  the  period  of  six  months  t 

The  Constitntion  provides — and  it  required  such  a  provision,  in  view  of  tlie 
general  clause  which  associates  the  Senate  with  the  President,  and  makes  their 
advice  and  consent  necessary  in  all  cases  of  appointment,  to  authorize  it — that 
he  shall  have  power  to  fill  up  all  vacancies  happening  daring  the  recess,  by 
temporary  commissions  to  expire  at  the  end  of  the  nest  session ;  and  by  a 
necessary  implication  of  course  he  cannot  dj>  it  in  the  same  way,  or  without  their 
advice  and  consent  while  the  Senate  is  at  band  to  afford  it.  The  word  Jiappen, 
as  used  here,  imports  accident  or  casualty  only,  according  to  the  beet  authori- 
ties. If  this  is  the  correct  interpretation,  he  cannot,  of  couree,  cre«te  a  vacancy 
for  that  purpose  during  the  recess,  under  the  Constitution,  although  he  may 
claim  to  do  so  under  the  law  establishing  the  department,  which  places  the  ■ 
power  of  removal  'in  his  hands.  If  he  does,  however,  the  case  then  falls  wi[hin 
the  constitutional  provision,  and  the  vacancy  thus  created  muet  be  filled  by  a 
commission  to  expire  at  the  end  of  the  next  session. 

He  did  create  a  vacancy  in  this  case  by  the  suspension  during  the  reccsS;  \ 
which  he  proceeded  to  supply  by  the  appointment  of  General  Grout  as  Secretary  ) 
of  War  ad  interim  at  his  pleasure.  And  this  he  now  defends,  not  under  the  \ 
provisions  of  the  tenure -of- office  law,  which  would  have  autboriie^  itj  hut 
which  he  expressly  repudiates,  but  upon  the  footing,  in  the 'first  place,  of  his  \ 
constitutioaiu ^ower.  .  ..  ,  ^ 
17 1  p_Vol:ii  ,  ; 
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Nothiug  13  clearer,  however,  ihan  ifae  pTapoaition,  that  tbere  was  no  autbority 
to  do  tliia  ihing  except  what  is  to  be  found  in  the  act  which  be  repudiatea. 
There  are  no  mws  and  no  precedents,  so  far  as  I  am  advised,  to  justify  or  excuse 
it.  If  he  may  Buapeod  indefinitely,  and  appoint  at  pleasure  a  Secretary  ad  in- 
terim, he  may  not  only  change  the  terms  of  the  commisBion,  but  strip  the  Sen- 
ate of  al!  participation  in  the  appointing  power. 

But  then  he  aaye,  again,  that  be  did  this  under  the  authority,  also,  of  the  act 
of  13th  February,  1795,  for  filling  temporary  vacancies.  The  tenor  of  that  act 
is,  that  in  a  "case  of  vacancy  it  shall  be  lawful  for  the  Preaideot,  if  ho  deem  it 
necessary,  to  authorize  any  person  or  peraons  to  perform  the  duties  until  a  suc- 
cessor is  appointed  or  such  vacancy  is  filled  ;  with  the  proviso,  however,  tliat 
no  one  vacancy  shall  be  supplied  in  that  manner  for  a  longer  term  than  six 
months  ;  whicli  proves,  of  course,  that  the  eilgency  provided  for  was  only  to  be 
a  temporary  one, 

We  maintain  that  this  act  has  been  repealed  by  the  more  recent  one  of  IStb 
February,  1863,  which  confines  the  choice  of  the  President  to  the  heads  of  the 
other  departments.  It  is  iaaistcd,  however,  that  while  the  former  covers  all 
cases  of  vacancy,  the  latter  is  confined  to  some  particular  instances,  not  inclu- 
ding those  of  removal,  or  such  as  may  be  brought  about  by  efSux  of  time,  and 
does  not,  therefore,  operate  as  a  repeal  to  that  extent.  Granting  this,  for  the 
sake  of  the  argument,  to  he  true,  how  is  it  to  apply  to  a  vacancy  occurring 
during  the  recces,  without  a  repeal  of  ihe  constitutional  provision  which  is 
intended  expressly  for  jnst  such  cases  ?  Waa  it  intended  to  supersede  it,  and 
is  it  to  bo  so  interpreted  ?  This  will  hardly  be  pretended,  if  it  were  even  clear 
that  the  legislature  had  such  a  power.  The  intent  and  meaning  of  the  act  are 
BO  transparent  from  the  context,  from  the  woi'ds  of  tenui-e,  and  from  the  six 
months'  limitation,  that  it  is  impossible  to  mistake  them,  or  even  to  doubt  that 
it  wa»  designed  for  merely  accidental  and  transient  cases,  that  were  left  unpro- 
vided for  ill  the  Qonatitution.  The  President's  claim  would  perpetuate  the 
vacancy  by  enabling  him  to  refuse  to  fill  it,  or  to  nominate  a  successor. 

If  it  be  even  true,  however,  that  he  might  have  appointed  Geniiml  Grant  during 
the  recess,  under  the  law  of  1795,  it  is  equally  clear  that  he  could  not  continue  hicn 
in  office,  or  protract  the  vdcancy  beyond  six  months ;  and  yet  he  insists,  in  his 
special  plea  in  answer  to  the  averment  of  the  absence  of  the  condition  of  vacancy, 
on  the  21st  of  February,  when  he  appointed  General  Thomas — which  was  more 
than  six  months  after  the  appointment  of  General  Grant — that  there  was  a  con- 
tinuing vacancy  at  that  time;  intending,  of  course,  that  the  act  of  the  Senate 
in  refusing  to  approve  his  suspension,  and  his  resumption  of  the  duties  of  tho 
.  office,  were  to  be  treated  as  of  no  account  whatever.  From  the  premises  of 
the  President,  {bat  the  civil-tenure  act  was  invalid  on  constitutional  grounds, 
and  did  not,  at  all  events,  embrace  that  case,  his  inference  of  a.  continuing 
vacancy  is  undenia,hle.  and  bis  appointment  of  General  Thomas,  therefore,  en- 
tirety unauthorized  by  the  act  on  which  he  relies. 

But  thereismorein  this  aspectof  the  case  than  the  mere  failure  of  the  authority- 
Taking  it  that,  although  he  might  possibly  remove  daring  the  recess,  he  could 
not  suspend  and  appoint  a  Secretary  ad  interim  except  by  virtue  of  the  tenure- 
of-office  law;  and  that  it  may  be  well  pleaded  in  his  defence,  even  though  he 
may  have  insisted  that  he  did  uot  refer  to,  or  follow,  or  recognize  it,  I  thiiik  it 
cannot  be  a  question  among  lawyers  that  all  the  acta  of  a  public  officer  are  to 
be  conclusively  presumed  to  have  been  done  under  the  law  which  authorized 
them.  But  then  it  will  be  said,  as  it  has  been  iu  regard  to  the  proof  of  changes 
made  in  the  forms  of  commissions  to  make  them  harmonize  with  the  now  dis- 
puted la^,  and  of  other  evidence  of  a  kindred  cliaracter,  that  this  is  only  to  set 
up  the  doctrine  of  estoppel,  which,  though  uot  unreasonable,  has  been  so  often 
characterized  M  odious  in  the  civil  courts,  against  a  defendant  iu  a  crimiual  pro- 
ceeding. 
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I  om  ready  to  aJmit  that  estoppels  are  odioua  because  they  exclude  the  troth, 
but  have  never  supposed  that  tliey  were  so  when  their  effect  *aB  only  to  ahnt 
out  falsehood.  If  was  not  for  this  purpose,  however,  in  my  view  at  least,  that 
such  evidence  was  offered;  bnt  only  to  contradict  the  President's  assertions  by 
his  acts,  and  to  show  tliat  when  he  pleads  through  his  coungel,  that  if  the  law 
■was  valid  he  honestly  believed  the  contrary,  and  that  if  it  embraced  the  case  of 
Mr.  Stanton  he  innocently  mistook  its  meaning,  and  did  not  intend  wilfully  to 
misconstrue  it,  be  stated  what  was  not  true. 

Aod  DOW,  a  few  words  only  upon  the  general  question  of  intent  itself,  which 
haa  been  made  to  figure  so  Sai-gclyin  this  cause,  under  the  shadowof  the  malti- 
plied  avennenis  in  regard  to  it.  I  do  not  look  upon  those  averments  as  at  all 
inaterial ;  and  if  not  material,  they  are,  as  every  lawyer  knows,  bnt  mere  sar- 
plusage  wJiich  never  vitiates,  and  it  is  never  necessary  to  prove.  I  do  not  speak  ' 
as  a  criminal  lawyer,  but  there  is  no  professional  man.  I  think,  who  reads- thes^ 
charges,  that  will  not  detect  in  ibcm  sometbiag  more,  perhaps  by  way  of  abund- 
ant caution,  than  even  the  technical  nicety  of  the  criminal  pleader.  I  do  not 
know  that  even  in  the  criminal  courts,  where  an  act  is  charged  in  clear  violation 
of  a  law  forbidding  it,  and  especially  if  it  involve  the  case  of  a  public  oflieer, 
that  it  is  any  more  necessary  to  allege  that  he  violated  the  law,  with  the  intent 
to  violate  it,  than  to  aver  that  he  was  not  ignorant  of  the  law,  which  every  man 
is  bound  to  know.  The  law  presumes  the  intent  from  t^c  act  itself,  which  is  a 
necessary  inference,  if  the  law  is  to  be  observed  and  its  infraction  punished ; 
and  the  pai-ty  committing  it  is  responsible  for  all  the  eonsequeaces,  whether  he 
intended  them  or  not.  It  makes  no  difference  about  the  motive,  for  wherever  a 
statute  forbids  the  doing  of  a  thing,  the  doing  it  wilfully,  although  witbout 
any  corrupt  motive,  is  indictable.  (2  Dwairis,'  677  ;  4  Term  Itep.,  457.) 
So  when  the  President  ia  solemnly  arraigned  to  answer  here  to  the  charge 
that  he  has  infringed  tlie  Constitution,  or  disobeyed  the  commands  or  violated 
atiy  of  the  provisions  of  the  tenure-of-oiEcc  or  any  other  law,  he  cannot  plead 
either  that  he  did  it  ignorandy  or  ty  mistake,  because  ignorance  of  the  law 
excuses  nohffdy,  or  that  he  did  it  only  from  the  best  of  motives,  and  for  the 
purpose  of  bringing  the  question  of  its  efficacy,  or  his  obligation  to  conform  to 
it,  to  a  legal  test,  even  though  he  could  prove  the  fact,  as  he  has  most  signally 
failed  to  do  in  the  case  before  you.  The  motives  of  men,  which  are  hidden 
away  in  their  own  breasts,  cannot  generally  be  scrotinized,  or  taken  into  the 
account,  where  there  is  a  violation  of  the  law.  An  old  Spanish  proverb  says 
that  there  is  a  placfr— not  to  be  namedto  ears  polite — which  is  "paved  with  good 
iuteuiiona."  If  they,  or  even  bad  advice  can  be  pleaded  hereafter,  ia  excuse  for 
either  neglect  or  violation  of  duty  here,  it  will  be  something  comfortable  to  die 
upon  at  least,  and  few  lyrants  will  ever  suffer  for  their  crimes.  If  Andrew 
Johnson  could  plead,  as  he  has  actually  done,  iu  apology  for  his  own  diepensa  - 
lion  with  the  test-oath  law,  or  any  other  feature  of  his  law-defying  policy,  that 
his  only  aim  was  to  coacilia!te  the  rebels  and  faciliate  the  work  of  reetoration, 
his  great  exemplar,  whom  he  has  so  closely  copied — the  ill-advised  and  head- 
strong James  II— might  equally  have  pleaded  that  he  did  the  very  same  thing 
ia  the  interests  of  universal  tolerance.  The  English  monarch  forfeited  his  throae 
and  disinherited  his  heirs  upon  that  cast.  It  remains  te  be  seen  whether  our 
king  is  to  run  out  the  parallel. 

1  beg  to  say,  however,  in  this  connection,  that  I  di)  not  by  any  moans  admit 
that  a  case  like  this  is  to  be  tried  or  judged  by  the  rigid  rules  and  narrow  inter-  , 
prstationa  of  the  criminal  courts.  There  is  no  question  here  of  the  life,  or  ■ 
liberty,  or  property  of  tho  delinquent;  it  is  a  question  only  of  official  delin- 
quency, involving,  however,  the  life  of  a  great  state,  and  with  it  the  libertiuB 
of  a  great  people.  If  the  defendant  is  convicted,  he  forfeits  only  his  official 
phice,  and  is,  perhaps,  disqualified  from  taking  upon  himself  any  other,  which 
will  be  no  very  severe  jnfliction,  I  suppose,  unlesB  the  rebels  themselves  should 
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be  so  fortunate  as  to  come  once  more  into  the  posBession  of  the  government,  and 
BO  weak  as  to  trust  a  man  who  had  been  untrae  to  those  who  had  honoi'ed  him 
so  generously  before.  The  accusers .  here  are  forty  millions  of  freemen,  the 
accused  but  one,  who  claims  to  be  their  master ;  the  iaaue,  whether  he  shall  be 
allowed  to  defy  tlieir  will,  under  the  pretext  that  he  can  govern  them  more 
wisely  than  their  Congress,  and  to  tak  the  sw  d  and,  in  effect,  the  purse  of 
the  natioa  into  hie  owq  hands. 

On  such  an  issue,  and  before  such  a  t  Inn  1  I  should  not  have  hesitated  to 
stand  npon  the  plain,  unvarnished  u  t  eh  cal  n  ration  of  the  facts,  leaving 
the  question  as  to  their  effect  upon  th  te  est  of  tlie  nation  and  their  bearing 
upon  the  fitness  of  Andrew  Johnson  to  h  Id  the  helm  of  this  groat  state,  to  bo 
decided  by  atdtesmen,  instead  of  tnrnmg  it  over  eilher  to  the  quibbles  of  the 
lawyer  or  the  subtleties  of  the  cj^uist.  I  have  no  patience  for  the  disquisitions 
of  the  special  pleader  in  a  case  like  this..  I  take  a  broader  view — one  that,  I 
think,  is  fully  sustained  hy  the  authorities,  and  that  is,  that  in  cases  such  as  this, 
the  safety  of  the  people,  which  is  the  sapreme  law,  ia  the  true  rule  and  the  only 
rule  that  ought  to  gflvern.  I  do  not  propose  t»  reargue  that  question  now, 
because  it  seems  to  me  eomething  very  like  a  self-evident  proposition.  If 
Andrew  Johnson,  in  the  performance  of  ihe  duties  of  his  high  office,  has  so 
demeaned  himself  as  to  show  that  he  is  no  respecter  of  the  laws ;  that  he  defies 
the  will  of  those  who  make  them,  and  has  encouraged  disobedience  to  their 
behests ;  that  he  has  fostered  disaffection  and  discontent  throughout  the  lately 
revolted  States ;  that  he  is  a  standing  obstacle  to  the  restoration  of  the  peace 
and  tranquillity  of  this  nation ;  that  ho  claims  and  asserts  the  power  of  a  dicta- 
tor, by  holding  one  of  your  great  departments  in  abeyance,  and  arrogating  to 
himself  the  absolute  and  uncontrollable  right  to  remove  or  suspend  at  his  mere 
will  every  executive  officei"  of  tlie  government,  on  the  land  and  on  the  seas,  and 
to  supply  their  places  witiiout  yoor  agency ;  if,  for  any  or  al!  of  these  reasons, 
the  republic  is  no  longer  safe  in  his  hands,  then,  before  heaven  and  earth,  as  the 
conservators  of  the  nation's  weal,  as  the  trusted  guardians  of  its  most  invaluable 
rights,  as  the  depositaries  of  the  most  sacred  and  exalted  trust  that  baa  ever 
been  placed  in  the  hands  of  man,  it  becomes  your  high  and  solemn  and  imperi- 
ous duty  to  see  that  the  republic  shall  take  no  detriment,  and  to  speak  peace  to 
A  disturbed  and  suilering  land,  by  removing  him  from  the  trust  he  has  abused 
and  the  office  that  he  has  disgraced. 

There  are  other  points  in  this  case  on  which  I  would  have  desired  to  comment 
if  time  and  strength  had  been  allowed  to  me  for  that  purpose.  It  is  only  within 
the  last  few  days  that  I  have  entertained  the  hope  that  the  Senate  would  so  far 
relax  its  rule  as  to  enable  me  to  obtain  what,  under  the  circumstances,  is  at  best 
but  an  imperfect  hearing,  and  I  have  feit  it  neeessai-y,  therefore,  to  confine  my- 
.self  to  the  leading  arguments  connected  with  the  removal  of  the  Secretary  of 
War,  I  wish  it  to  be  understood,  however,  that  I  do  not  underrate  the  value  of 
such  of  the  articles  as  I  have  been  obliged  to  pret'ermit.  There  is  ootliiug  in 
the  whole  case,  I  think,  of  graver  import  to  the  nation  than  the  means  adopted 
by  the  President  for  overthrowing  the  legislative  power  by  fostering  disobedience 
to  its  enactments  and  bringing  its  accepted  organ  into  disrepute. 

To  this  charge  there  are  three  answers.  The  first  is  the  supposed  constitu- 
tional right  te  the  use  of  an  unbridled  tongue,  which  knows  no  difference  between 
licentiousness  and  liberty.  The  second  the  provocation  supposed  to  have  been 
offered  in  the  language  used  by  members  of  Congress  in  debate,  in  what  seems  - 
to  be  forgotten  to  be  their  constitutional  right,  which  not  only  protects  tbem 
from  challenge  anywhere,  but  gives  te  them  the  right  freely  te  criticise  the 

£ablic  conduct  of  the  President,  over  whom  the  law  has  placed  them,  by  making 
im  amennblc  to  them  for  all  his  errors,  as  they  are  not  to  him.  The  third  is  the 
harmless  jest,  in  the  suggestion  of  a  law  to  regulnte  the  speech  and  manners  of  the 
Preeideat.    If  his  counsel  can  find  food  for  miith  in  such  ft  picture  as  the  evidence 
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has  shown,  I  buve  no  nuarrel  with  their  taate.  The  President  may  eujoy  tbe  joki;, 
perhaps,  himself.  I  ao  not  think  he  can  afford  it,  'but  history  informs  ua  that 
Nero  fiddled  while  Rom^  was  burning.  Whether  be  does  or  not,  however, 
I  trust  that  be  will  find  a  censor  morum  here  as  stern  as  Cato,  in  tho  judicial 
opinion  of  tbia  body,  that  the  "man  who  so  outrages  public  decency,  eithei-  in  his 
public  or  private  character,  ia  the  pursuit  of  an  object  so  treasonable  as  bis,  has  , 
demonstrated  bis  unfitness  longer  to  hold  tho  high  place  of  a  Chief  Magistrate  of 
a  free,  intelligent,  and  moral  people.  I  take  leave  of  thia  unpalatable  theme  by 
remarking  that  even  the  advocate  of  the  people  must  feel,  as  a  child  of  the 
republic  himself,  while  he  is  corapeUed  to  say  thus  much,  that  he  would  rather 
have  turned  his  baok,  if  it  had  been  possible,  on  such  a  spectacle,  and  thrown  a 
mantle  over  the  nakedness  that  shames  us  all. 

And  now,  American  senators,  representatives,  and  judges  upon  this  mighty 
issne — joint  heirs  yourselves  of  that  great  inheritance,  of  liberty  that  has 
descended  to  us  all.  and  has  just  been  ransomed  and  repurchased  by  a  second 
baptism  of  blood — a  few  words  more,  and  I  have  done. 

If  the  responsibilities  of  the  lawyer  are  such  as  to  oppress  him  with  their 
weight,  how  immeasurably  greater  are  your  own !  The  House  of  Representativea 
has  done  its  duty.  The  rest  is  now  with  you.  While  I  have  a  trust  in  that 
God  who  went  before  our  hosts,  aa  he  did  before  the  armies  of  Israel,  through 
the  fiery  trials  that  led  so  many  of  the  flower  of  our  youth  to  distant  graves  on 
southern  battle-fields,  which  has  never  failed  me  id  the  darkest  hour  of  the 
nation's  agony,  I  cannot  but  realize  that  he  has  placed  the  destinies  of  this 
nation  in  your  hands.  Your  decision  here  will  either  fall  upon  the  public  heart 
like  a  genial  sunbeam,  or  fling  a  disastrous  twilight,  full  of  the  gloomiest  por- 
tents of  coming  evil,  over  the  land.  Say  not  that  I  exaggerate  the  issue  or 
'overcolor  the  picture.  This,  if  it  were  true,  would  he  hut  an  error  of  much 
smaller  consequence  than  the  perilous  mistake  of  underrating  its  importance.  It 
is,  indeed,  but  the  catastrophe  of  the  great  drama  which  began  three  years  ago 
with  murder — the  denouement  of  tho  mortal  struggle  between  the  power  that 
makes  the  law  and  that  which  executes  it — between  the  people  themselves  and 
the  chief  of  their  own  servants,  who  now  undertakes  ta  defy  their  will.  What 
is  your  verdict  to  decide  1  Go  to  the  evidence,  to  the  plea  of  the  President  him- 
self, and  to  Ihe-defiant  answer  tliat  he  sends  by  his  Tennessee  counsel,  and  they 
will  give  you  the  true  measure  of  the  interests  involved.  Tt  is  not  a  question 
only  whether  or  not  Andrew  Johnson  is  to  be  allowed  to  serve  as  President  of 
the  United  Ststes  for  the  remainder  of  his  term.  It  is  the  greater  question 
whether  you  shall  hold  ao  long  yourselves  the  power  that  the  Conatitution  gives 
joa.  by  surrendering  the  higher  one  to  him  of  snspending,  dismissing,  and 
appointing  at  his  will  and  pltaanro  every  executive  officer  in  the  government 
from  the  highest  to  the  lowest  without  your  consent,  and  if  possible  the  still 
higher  one  of  disregarding  your  laws  for  the  purpose  of  putting  those  laws  on 
trial  before  they  can  bo  recognized.  He  has  made  this  issue  with  you  voliAta- 
rily  and  defiantly.  If  you  acquit  him  upon  it,  you  affirm  all  his  imperial  pre- 
tensions, and  decide  that  no  amount  of  usurpation  will  ever  bring  a  Chief  Magis- 
trate to  justice,  because  you  will  have  laid  down  at  his  feet  your  own  high  dig- 
nity, along  with  your  double  function  of  legislatoi-s  and  advisers,  which  will  be 
followed  of  course  by  that  of  your  other,  I  will  not  say  greater,  office  as  judges. 
It  will  be  a  victory  over  you  and  us  which  will  atir  the  heart  of  rebeldom  with 
joy.  while  your  dead  aoldiers  will  turn  uneasily  in  their  graves  ;  a  victorv  to  be 
celebrated  hy  the  exultant  ascent  of  Andrew  Johnson  to  the  Capitol,  like  the 
conqueror  in  a  Eoman  triumph,  dragging  not  captive  kinga,  but  a  captive  Sen- 
ate at  his  chariot  wheels,  and  tO  be  crowned  by  hia  re-entry  into  the  possession 
of  that  department  of  the  government  over  which  this  great  battle  has  been 
fought.  It  is  shown  ia  evidence  that  be  has  already  intimated  that  he  would 
wait  on  your  action  here  for  that  purpose.     But  is  this  alii     Hug  not  to  yoax 
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boBoniB,  I  entreat  7011,  the  fond  illusion  t}iat  it  is  all  to  cnrl  there.  It  is  but  the 
bpgiauiag  oTthe  eud.  If  his  pretcnsioDS  are  aa^tained,  the  next  he»d  that  will 
fall  as  a  propitiatory  offering  to  the  conqaered  Soath,  will  be  that  of  the  grent 
chief  who  hiirahled  the  pride  of  the  chivalry  by  heating  down  its  Berried  battal- 
ions in  the  field,  and  dragging  its  traitor  standard  in  the  dust ;  to  be  followed 
by  the  return  of  the  rebel  office-holders,  jind  a  general  ceuTnlsion  of  the  state 
which  shall  cast  loose  your  reconstruction  laws,  and  deliver  over  the  whole  thea- 
tre of  past  diaturbances  to  anarchy  and  ruin.  Is  this  an  exaggerated  picture? 
Look  to  the  history  of  the  past  and  judge. 

And  now,  let  inc  ask  yoii,  in  conclusion,  to  turn  your  eyes  but  for  a  mornent 
to  the  other  side  of  the  question,  and  see  what  are  to  be  the  consequences  of  a 
conviciioa — of  such  a  verdict  as,  I  think,  the  loyal  people  of  this  natioQ,  with 
one  nnited  voice,  demand  at  your  bands.  Do  you  shrink  from  the  consequences  ] 
Are  your  minds  disturbed  by  visions  of  impending  trouble?  The  nation  has 
already,  within  a  few  short  years,  been  called  to  mourn  the  loss  of  a  great  Chief 
Magistrate,  through  the  bloody  catastrophe  by  which  a  rebel  hacd  has  been,  untbr- 
tunatcly,  enabled  to  lift  this  mau  into  his  place,  and  the  jar  has  not  been  felt  as 
the  mighty  machine  of  state,  freighted  with  all  the  hopes  of  humanity,  moved 
onward  in  its  high  career.  This  nation  is  too  great  to  be  affected  seriously  by 
the  loss  of  any  one  man.  Are  your  hearts  softened  by  the  touching  appeals  of 
the  defendant's  counsel,  who  say  to  yon  that  you  are  asked  to  punish  this  man 
only  for  his  divine  mercy,  his  exalted  charity  to  olliei-s  1  Mercy  to  whom  1 
To  the  murdered  Dostie  and  his  fellows,  to  the  loyal  men  whoso  carcasses  were    ' 

Siled  in  carts  like  those  of  swine,  with  the  gore  dripping  from  the  wheels,  in  that 
olocaust  of  blood,  that  carnival  of  murder  which  was  enacte.dat  New  Orleans! 
To  those  who  perished  in  that  second  St,  Baitholomew  at  Memphis,  where  thfi 
streets  were  reddened  with  the  lurid  light  of  burniag  dwellings,  and  the  loyal 
occupants,  who  would  have  escaped,  were  cast  b^ick  into  the  flames  f  The  divine 
mercy  itself  is  seasoned  by  justice,  and  waits  only  on  contrition.  This  is  no 
p'aee  for  such  emotions.  If  it  be.  it  is  bm  mercy  to  loyalty  and  innocence  that 
cries  aloud  for  the  removal  of  this  bold,  bad  man.  If  it  be,  remember  that 
labile  your  loyal  brethren  ai-e  falling  from  day  to  day  in  sonthera  cities  by  the 
assassin's  knife,  and  the  reports  of  the  Fnjedmen's  Bureau  are  replete  with  hor- 
rors at  which  the  very  cheek  turns  pale,  your  judgment  here  sthins  no  scaffold 
with  the  blood  of  the  victim.  No  lictor  waits  at  your  doors  to  execute  your 
stern  decree.  It  is  but  the  crown  that  falls,  while  none  bat  iGe  historian  stands 
by  to  gibbet  the  delinqnent  for  the  ages  that  are  to  come.  No  ^ail  of  woe  will 
disturb  your  sIuHibers,  unless  it  comes  up  from  the  disaffected  and  disappointed 
youth,  which  will  have  lost  tlie  foremost  of  its  friends.  Your  act  will  be  a  spec- 
tacle and  au  example  to  the  nations,  that  will  eclipse  even  the  triumph  of  yonr 
arms,  in  the  vindication  of  the  public  justice  iu  the  sublimer  and  more  peaceful 
triiynph  of  the  law.  The  eyes  of  an  expectant  people  are  upon  you.  You  have 
but  to  do  your  duty,  and  the  patriot  will  realize  that  the  good  genius  of  the 
nation,  the  augel  of  our  deliverance,  is  still  about  us  and  around  us,  as  in  the 
darkest  hour  of  the  nation's  trial. 

Mr,  Johnson.  Mr.  Chief  Justice,  I  move  that  the  Senate  take  a  recess  for 
£ft£cn  minutes. 

■  The  motion  was  agreed  to ;  and  at  the  expiration  of  the  receas  the  Chief 
Justice  I'esumed  the  chair  ami  called  the  Senate  to  oi'der. 

Mr.  Manager  Butler.  I  ask  leave  of  the  President  and  senators  to  make  a 
short  narration  of  facts,  rendered  necessary  by  what  fell  from  Mr.  Nelson,  of 
Counsel  for  the  President,  in  his  speech  on  Friday  last,  which  will  be  found  in 
Tol.  2,  pages  144,  14S,  and  146  of  the  record. 

The  Chief  Justice.  If  there  be  no  objection  the  honorable  manager  will 


Mr.  MaDsger  Bijtler.  This  narration  is,  ns  I  say,  rendered  necessary  by 
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what  was  said  by  Mr.  Nekon,  of  couunel  for  ttc  President,  in  his  argnmeut  on 
Friday  last,  contained  in  vol,  2,  pages  144, 1 45,  and  146  of  the  record,  in  rdatioa 
to  Hon  J,  S.  Black,  and  the  eiippoaed  connection  of  BOmc  of  the  managers  and 
members  of  tbe  House  with  him  in  regard  to  the  island  of  Alta  Vela.  This 
esplaiiation  tecomes  necessary  becanae  of  the  very  anomalous  course  taken  by 
tbe  learned  eouusel  in  introducing  in  his  aignment  what  he  calls  a  "statement 
of  facts,"  not  one  of  which  would  have  been  competent  if  offered  in  evid^ace, 
and  upon  which  he  fonuds  an  attack  upon  a  gentleman  not  present,  and  from  which 
he  deduces  inBinuations  injin'ioua  to  some  of  the  mtinagers  and  other  gentlemen, 
inembers  of  the  Ilonae  of  Reprepcntativea,  who  are  not  parties  to  the  issue  here, 
and  who  have  no  opportunity  to  he  heard. 

The  learneii  counsel  waa  strenuous  in  argument  to  prove  that  this  was  a  court; 
and  ita  proceedings  were  to  ho  such  only  as  are  had  in  judicial  tribunals.  He 
therefore  ought  to  have  conaCrained  himself,  at  least,  to  act  in  accordance  with 
his  theory.  The  vericat  tyro  in  the  law  in  the  moat  benighted  portion  of  the 
southern  country  ought  to  know  that  in  no  court,  however  nido  or  humble,  would 
ail  attack  be  allowed  upon  the  absent  or  counsel  engaged  in  a  cause  upon  a 
stntement.of  pretended  facts,  unsupported  by  oath,  unsifted  by  cross-examina- 
tion, and  which  those  to  be  affected  by  them  bad  no  opportunity  either  to  verify 
or  dispute. 

After  extracting  the  details  of  a  document  sent  by  bis  client  to  the  Senate, 
the  couDSel  proceeds  in  relattoH  to  a  dispute  concerning  the  island  of  Alta  Vela : 

According  to  the  best  infarmation  I  can  obtain  I  state  that  on  Ihe  9lh  of  March,  1S68, 
QeDeral  Beojauiin  F.  Butler  addressed  a,  letter  to  J.  W-  SbHffcr,  in  which  he  stated  Ihiit  he 
W8B  "  clearly  of  opinion  ^at,  under  thu  cWim  of  the  United  Stales,  its  citizens  liave  the 
exclusive  right  to  tnke  guano  there,"  and  thiit  ho  had  never  been  ftble  to  understand  why  tho 
Execulive  did  not  long  since  assert  the  ilglite  of  the  government  and  sustain  tbe  rightful 
cluima  of  its  ciiizens  to  the  posaessiou  of  the  island  in  the  most  forcible  manner  consistent 
with  tbe  dignity  and  honor  of  the  nation. 

Thia  letter  was  concurred  ii 
Kooniz,  J.  K.  Moorhead.  T 
same  day,  9th  Mutch,  ISua 

The  letter  ejipressing  the  opinion  of  Generals  Butler,  Logan,  and  Garlie'.d  wa.i  placed 
in  the  hands  of  the  President  by  Cbauni-py  F.  Black,  who.  on  tbe  Kith  of  March,  1S68, 
addressed  a  letter  to  him  in  which  he  enclosed  a  copy  of  the  same  willi  tlie  concurrence  of 
ThttddeuB  Sreveus.  John  A.  Bingham,  J.  G.  Blaine.  J.  K.  Moorbond,  nnd  William  If,  Koontz. 

After  tbe  date  of  this  letter,  and  while  Judge  Black  was  tbe  counsel  of  the  respondent 
in  this  cause,  he  had  an  interview  with  the  President,  in  which  he  urged  immediate  action 
on  his  part  and  the  sending^  an  armed  vessel  to  lake  possession  of  the  isliind  ;  and  because 
the  President  refused  to  do  so,  Judge  Black,  on  the  lyth  March,  ISliS,  declined  to  appear 
iurther  as  his  counsel  in  this  cnae. 

Such  are  the  farts  in  regard  to  tho  withdrawal  of  Judge  Black,  according  to  the  best 
icforoidtion  I  can  obtain.  So  far  as  the  President  is  concerned,  "  the  head  and  front  of  his 
offending  hdth  this  extent — no  more." 

It  is  not  necessary  to  my_  purpose  that  I  shoulJ  censure  Judge  Black  or  make  any  rofiec- 
tion  upon  or  imputation  against  any  of  the  honorabte  manOKers. 

The  island  of  Alta  Vela,  or  the  claim  fot  dam^es,  is  said  to  amount  in  value  to  more 
than  a  million  dollars,  and  it  is  quite  likely  that  an  extensive  speculation  is  on  I'oot.  I  have 
no  lenBon  to  charge  that  any  of  the  managers  are  engaged  in  it,  and  presume  tliat  tbe  letters 
were  signed,  as  such  commnnicationa  are  often  signed  by  members  of  Congress,  through 
tho  importunity  of  friends. 

Judge  Black,  no  doubt,  thought  it  was  his  duty  to  other  clients  to  press  this  claim ;  but 
how  did  tho  President  view  it?  "  '  *  *  -  •  • 

There  are  two  or  three  facts  lo  which  I  desire  to  call  (he  attention  of  the  Senate  and  the 


country  in  connection  with  these  recommendations.  They  are,  first,  that  they  were  all  gutten 
up  after  this  impeachment  proceeding  was  commenced  against  the  President  of  the  United 
States.  Keep  the  dates  in  roinii,  and  you  will  see  that  such  is  the  fact.  Every  one  of  them 
was  gotten  up  after  this  impeachment  proceeding  was  commenced  against  bim. 

It  cannot  fail  to  he  evident,  that  while  the  counsel  disclaims  any  imputation 
either  upon  Judge  Black  or  the  managers  in  words,  he  so  states  what  lie  claims 
to  be  the  facts  as  to  convey  the  very  imputation  disclaimed.  Therefore  it  is 
that  I  have  felt  called  upon  to  notice  tbe  inainuating  calumny. 
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My  pereonal  knowledge  of  matters  connected  with  the  island  of  Alta  Vck  is 
very  limited. 

Some  time  in  the  summer  of  IS67,  being  in  waiting  on  other  business  in  the 
ofBce  of  the  Attorney  General,  Mr.  Stanbery,  I  was  present  at  an  argument  by 
Judge  Black  in  behalf  of  tbe  American  citizens  claimiug  an  ititereat  in  tbat 
island.  I  there,  for  the  first  time,  learned  the  facts  agreed  and  in  dispute  con- 
cerning it  by  liateuing  to  and  incidentally  taking  a  part,  on  being  a p nestled  lo, 
in  the  tiiscuBston.  lu  February  last  my  attention  was  next  drawn  to  the  matter 
of  tbe  spoliation  and  imprisonment  of  American  citizens  upon  the  island  of  Altn 
Vela  by  an  inquiry  of  a  personal  friend.  Colonel  Shaffer,  if  I  bad  any  acquaint- 
ance with  the  qnestion,  and  if  so.  would  give  him  my  opinion  us  a  lawyer  npon 
the  merits  of  the  controversy.  To  serve  a  friend  simply,  upon  recollection  of 
the  discussion  with  the  Attorney  General,  I  gave  him  such  ■'  opinion,"  the  rough 
draught  of  wbieh  I  bold  in  jay  hand,  which  is  without  date,  and  which,  being 
copied,  I  signed  and  placed  in  his  bands.  This  I  believe  to  have  been  in  the  early 
part  of  Februaiy ;  ccrtiiinly  before  the  act  was  committed  by  Andrew  Johnson 
which  brought  on  his  impeachment.  From  that  time  until  I  saw  my  '■  opinion  " 
published  in  the  New  York  Herald,  purporting  to  come  from  President  Johnson, 
I  never  saw  it  or  communicated  with  either  of  the  geotlemen  whose  names  appear 
in  the  counsel's  statement  attached  thereto  in  any  manner,  directly  or  indirectly, 
in  regard  to  it  or  tbe  subject-matter  of  it,  or  the  island  of  Aha  Vela,  or  tbe 
claims  of  any  person  arising  out  of  it  or  because  of  it.  Thus  far  I  am  able  to 
speak  of  my  own  knowledge. 

Since  the  statement  of  the  counsel  "  according  to  the  best  information  ho  can 
obtain,"  I  have  made  inquiry,  and  from  the  best  information  I  can  obtain  find 
the  facts  to  b.e  as  follows;  that  soon  after  the  "  opinion"  was  signed  Colonel 
ShaiTcr  asked  Hon.  John  A  Logan  to  csamine  the  same  question,  presented 
him  his  brief  of  the  facts,  and  asked  him  if  he  could  concur  in  the  opinion, 
which,  after  examination,  Mr.  Logan,  consented  to  do,  and  signed  tbe  original 
'  ;ned  by  myself.  I  may  here  remark  that  ihe  recollection  of  General 
id  Colonel  Shaffer  concur  with  my  own  as  to  the  time  of  these  trans- 
actions. 1  have  learned  and  believe  that  my  "  opinion"  with  the  signature  of 
General  Logan  attached  was  placed  in  the  hands  of  Cbauncey  F.  Black,  esq., 
and  by  him  handed  to  the  President  of  the  United  Stales  with  other  papers  in 
the  case.  Mr.  Black  made  a  copy  of  my  "  opinion,"  and  afterward  at  his  con- 
veuience  procured  a  member  of  Congress,  a  personal  friend  of  his,  one  of  the 
signers,  to  get  the  names  of  other  members  of  Congress,  two  of  whom  happened 
to  he  managers  of  the  impeachment.  This  was  done  by  a  separate  application 
to  each,  without  any  concert  of  action  whatever,  or  knowledge  or  belief  that  tbe 
paper  was  to  be  used  in  any  way  or  for  any  purpose  other  than  the  expression 
of  their  opinions  upon  the  Buhject-matter.  This  copy  of  my  "  opinion,"  whec 
BO  signed,  was  a  very  considerable  time  after  the  original  given  to  the  Presi- 
dent. I  desire  further  to  declare  tbat  I  have  no  knowledge  of  or  interest, 
directly  or  indirectly,  in  any  claim  whatever  arising  in  any  manner  out  of  the 
island  of  Alta  Vela  other  than  as  above  stated. 

In  justice  to  tlie  other  gentlemen  who  signed  the  copy  of  tbe  paper,  I  desire 
to  annex  hereto  the  affidavits  of  Cbauncey  F.  Black,  esq.,  and  Colonel  J.  W. 
Shaffer,  showing  that  neither  of  the  gentlemen  signing  tlie  paper  had  any  interest 
or  concern  in  the  subject-matter  thereof  other  than  as  above  set  forth! 

While  I  acquit  the  learned  counsel  of  any  intentional  falsity  of  statement,  as 
he  makes  it  to  bis  "best  inform.it ion,"  which  must  have  been  obtained  from 
Andrew  Johnson,  yet  the  statement  contains  every  element  of  falsehood,  being 
both  thti  suppressio  veri  and  the  tuggestiojald,  in  that  it  says  that  on  the  9th  of 
March  General  Benjamin  F.  Butfer  addressed  a  letter  to  J.  W,  Shaffer,  and  that 
"  this  letter  was  concurred  in  and  approved  of  by  John  A.  Logau,  J.  A.  Garfield, 
W.  H.  Koontz,  J.  K.  Uoorhead,  Thaddeua  Stevens,  J.  G.  Bhtine,  and  John  A. 
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Bingham  on  the  same  day,  9th  Marcli,  186S,"  when  the  PieBident  knew  that  the 
names  of  the  five  last-mentioned  gentlemen  were  procured  on  a  copy  of  the  letter 
long  after  the  original  was  in  hia  hands. 

Again,  there  is  another  deliberate  falsehood  in  the  thrice  reiterated  Btt^ement 
that  these  signatures  vrcrc  procured  and  sent  to  him  for  the  purpose  of  intimi- 
dating him  into  doing  an  act  after  he  was  impeached,  the  propriety  and  legality 
of  which  was  contrary  to  bis  judgment,  when,  in  truth  and  in  fact,. the  signatures 
were  procured  and  sent  to  him  in  order,  as  he  averred,  to  sustain  him  in  doing 
what  he  himself  declared  was  just  and  legal  in  the  premises,  and  which  he 
intended  to  do. 

The  use  made  of  these  papers  is  characteristic  of  Andrew  Johnson,  who  usu- 
ally raises  issues  of  veracity  with  both  friend  and  foe  with  whom  he  comes  in 
«Djitact : 

-I,  Chimui 
of  B!o.ck,  Lament  &.  Co.,  have  been  counael  for  years 

to  recover  their  rights  in  the  guano  discovered  by  tliem  in  the  island  of  Alta  Vela,  ot  whicn 
they  bad  been  deprivud  by  force,  and  the  irrprigounient  of  their  agents  by  some  of  the  inhab- 
itants of  Dotnjnica.  As  such  eounsel,  we  have  argued  the  cause  to  the  Secretary  of  State,  and 
also  to  the  President,  before  whom  the  question  has  been  ponding  Bini;e  July  J9,  1667. 

Wti  have  in  various  forms  pressed  the  matter  upon  his  acteutiau,  and  he  has  expressed 
hiiQself  fully  and  freely  satisiied  ivitli  the  justice  of  the  claims  of  our  olients  and  his  con- 
viction of  bis  own  duty  to  afford  th«  desired  relief,  but  had  declined  to  act  because  of  tho 
opposition  of  the  Secretary  of  Stale.  Geuetal  J,  W.  Shaffer  having  become  associated  witk 
us  in  the  case  and  having  learned  that  Qeuersl  Butler  hud  become  acquaiated  with  the  mer- 
ils  of  the  case,  procnred  his  legal  opinion  upon  it,  and  also  a  concurrence  by  General  Logan. 
After  receiving  this  opinion  1  enclosed  it  to  the  President.  The  time  when  this  opinion  was 
received,  and  whether  it  was  dated,  I  do  not  recollect.  The  time  that  it  was  presented  to 
the  President  by  me  can  be  established  by  (he  date  of  my  letter  enclo^njr  it.  Learoia^  from 
a  mutual  friend  that  it  would  be  desirable  for  the  President  to  receive  the  recommendations 
of  other  members  of  Congress,  I  <^arried  a  copy  of  the  opinion  to  the  House  of  Representa> 
tives  and  procured  tho  sijjDatures  of  some  of  my  personal  friends  and  nslted  them  to  procufe 
the  signatures  of  others  which  were  attached  to  the  copy.  Some  considerable  time  after  I 
bad  forwarded  the  origioal  I  sent  this  copy  so  signed  to  the  President.  These  siguatores 
were  procareJ  upon  pciBOnai  application  to  the  geullenien  severally,  without  any  concert  oi 
action  whatever  on  Uioir  part,  and  without  any  reference  to  any  proceedings  then  pending 
in  the  then  present  action  of  Congress  in  regard  to  the  President  wtalever. 

From  my  relation  to  Ihe  case  of  Alta  vela  I  liave  knowledge  of  all  the  rig-hls  and 
interest  in  it|  or  in  relation  to  it,  so  that  I  am  certain  that  neither  of  tho  gentlemen  who 
signed  the  paper  or  copy  have  any  interest  in  the  claim  or  matter  in  dispute,  or  in  any^iart 
thereof,  or  arising  therefrom  in  any  manner,  directly  or  indirectly,  or  contingently,  and  that 
all  averment  to  the  contrary  from  any  source  whatever  is  untrue  in  fact. 

CHAUNCEY  F.  BLACK. 


jntained  in  tho  above  affidavit  aro  tma 
J.  W.  SHAFFEE: 


With  this  simple  statement  of  tUe  facts,  Mr,  President  and  senators,  I  am 
content  to  leave  the  question  of  tlie  history  of  Alta  Vela. 

Mr.  Nelson.  Mr.  Chief  Justice  and 'Senators,  as  you  have  heard  the  state- 
meat  of  the  honorable  manager,  I  trust  you  will  permit  me  to  make  such  reply 
as  I  deem  fitting  and  appropriate  to  the  present  occasion.  The  honorable  gen- 
tleman speaks — 

The  Chief  Justice.  The  counsel  can  proceed  by  unanimous  consent.  If 
there  be  no  objection  he  will  proceed. 

Mr.  Nelson.  Of  course  I  will  not  presume  to  proceed  without  leave  of  the 
Chief  Justice  and  the  Senate.  I  lufeired  from  their  silence  that  the  Senate  were 
willing  to  hear  me. 

The  honorable  gentleman  speaks  as  to  what  he  supposes  to  be  the  knowledge 
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and  the  duty  of  a  tyro  in  the  law,  and  animadverts  with  some  Beveiity  upon  the 
introduction  of  this  forei^  subject  by  bim  in  the  cour»e  of  the  investigation.  I 
bpg  leave  to  remind  the  honorable  aenalors  that,  eo  far  as  I  am  concei-ned,  I  did 
not  introduce  the  topic  without  having,  as  I  believed,  jnat  cause  and  just  reason 
to  do  it;  and  wbatever  may  be  the  gentleman'B  view  in  regard  to  a  tyro  in  the 
legal  profeasion,  I  beg  leave  to  say  to  him,  and  to  this  Senate,  that  I  never  have 
Been  the  day  in  my  life,  notfromt!ie  earliest  moment  when  my  license  was  signed 
down  to  the  pirsent  time,  when  a  client  of  mine  was  aasailed,  and  assailed  as  I 
believed  unjustly,  that  I  did  not  feel  it  tbo  very  highest  professional  duty  I  owed 
upon  the  ilice  of  the  earth  to  vindicate  and  defend  bim  against  the  assault.  My 
views  may  be,  and  probably  are,  different  from  those  of  the  honorable  gentleman 
and  from  the  views  of  others.  Without  easting  any  censure  upon  my  associates, 
I  will  say  that  if  the  duty  had  devolved  on  me  to  lead  and  conduct  the  inv«». 
ligation  it^thiB  case,  as  it  did  not  devolve,  but  upon  those  of  longer  and  higher 
standing  in  the  profession  than  myself,  I  would  have  met  the  gentleman  on  every 
occasion  when  he  made  his  assaults  upon  the  President  of  the  United  States, 
and  I  would  have  answered  them  from  time  to  time  as  those  churges  were  made ;  . 
and  I  would  not  Iiave  permitted  one  of  liis  insinuations  to  go  unanswered,  so  far 
as  an  answer  could  be  funiiahcd  on  our  side.  When  the  honorable  manager — I 
am  not  alluding  to  the  one  who  has  just  addressed  the  Senate,  but  to  the  honor- 
able manager  who.closcd  the  argument  ^q  far  as  it  has  progressed  [Mr.  Boutwell] — 
addressed  the  Senate  on  the  other  side,  and  saw  fit  to  draw  in  dark  and  gloomy 
colors  a  picture  of  the  Pres'dent  of  the  United  States,  and  of  the  influence  he 
has  over  his  cabinet,  and  when  he  saw  fit  to  represent  them  as  serfs  obedient  to 
the  control  of  their  master,  and  to  make  allusion  to  the  withdrawal  of  Judge 
Black,  I  deemed  that  a  fitting  and  proper  occasion,  and  so  consider  it  still  upon 
the  moat  calm  and  mature  reflection,  for  me,  as  one  of  the  counsel  for  the  Presi- 
dent, to  meet  and  auswer  it,  and  nail  it  to  the  counter,  as  I  think  I  have  done 
euccessftOly. 

Yoa  all  know — and  if  need  be  T  can  hunt  up  the  newspapers  and  can  furnish 
the  testimony— that  when  Judge  Black  retired  from  the  President's  cause  it  was 
published  and  proclaimed  in  newspapers  hostile  to  the  President  that  Judge 
Black,  seeing  that  the  case  of  the  President  was  a  desperate  case,  bad  with- 
drawn from  it  in  disgust;  and  the  very  bi)j;-heBt  professional  duty  that  can  ani- 
mate cooiisei  under  the  heavens  devolved  on  me  when  this  imputation  was  con- 
tained in  the  address  of  the  honorable  manager  and  alluded  to  in  the  connection 
in  which  it  was,  to  vindicate  the  President  of  the  United  States  against  the 
public  aspersions  which  had  been  made  upon  him.  It  was  for  that  reason,  and 
no  other,  that  I  spoke  of  it,  not  with  any  desire  to  make  an  assault  upon  the 
managers. 

-While  I  treated  them  with  civility,  while  I  treated  them  with  kindness,  and, 
as  I  think,  with  very  great  forbearance,  the  honorable  gentleman  today  has 
made  imputations,  upon  mo  which  I  hurl  hack  with  indignation  and  with  scorn — 
undeserved  imputations.  I  treated  the  gentlemen  on  the  other  side  with  cour- 
tesy and  with  kindness.  He  has  rewarded  me  with  insult  and  with  outrage  in 
the  presence  of  the  American  Senate.  It  will  be  for  you,  senators,  to  judge 
whose  demeanor  is  most  proper  before  you,  that  of  the  honorable  gentleman  who 
foully  and  falsely  charges  me  with  insinoating  calumny,  or  my  course  in  vindi- 
cating the  Presideat  of  the  United  States  in  the  discharge  of  my  professional 
duty  here.  So  far  as  any  question  that  the  gentleman  desires  to  make  of  a  per- 
sonal character  With  roe  is  concerned,  tine  is  not  the  place  to  make  it.  Let  him 
make  it  elsewhere  if  he  desires  to  do  it. 

Mr.  Yates.  Mr.  President,  I  rise  to  call  the  counsellor  to  order. 

Mr.  Nelson.  Mr.  Chief  Justice  and  Senators,  I  will  endeavor  to  comply  with 
the  fluggeetioa  of  the  senator.  I  do  not  wish  to  make  use  of  any  language 
improper  in  tbiB  tribunal,  but  I  hope  that  senatcrs  will  pardon  me  for  repelling 
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the  strong  i-eniarks  made  by  the  gentleman  on  tbo  other  side.  But  let  it  pass. 
What  I  desire  to  p.ny  to  you,  aenators— and  that  is  ranch  more  important  than 
anythipg  else — is  this  :  when  I  made  the  sitatement  which  I  did  to  the  Senate, 
I  made  it  with  a  full' knowledge,  as  I  believed,  of  what  I  was  doing.  It  may 
be  possible,  senators,  that  I  may  have  committed  an  error  as  to  the  date  of  the 
paper  which  was  signed  by  Messrs.  Logan  and  the  other  managers.  My  recol- 
lection is  that  that  paper  is  without  date,  and  I  took  it  for  granted  that  it  was 
signed  on  tlie  same  day,  the.  9th  of  March,  that  was  mentioned  by  the  honorable 
gentleman  ;  hut  that  is  an  immaterial  error,  if  it  be  one.  I  bad  the  letters  in 
my  possession  on  the  day  1  addressed  you,  and  if  the  gentleman  bad  seen  fit 
to  deny  *ny  statement  contained  in  those  letters  upon  that  day  I  had  tbpm  here 
ready  to  read  to  the  Senate.  I  had  no  knowledge  that  this  subject  would  bo 
called  up  to-day  until  the  honorable  gentleman  told  me  during  your  adjourn- 
ment of  a  few  minutes.  Siiiee  that  notification  I  have  eeat  for  tbe  letters.  I 
was  fearful,  however,  that  they  would  not  be  here  in  time  for  me  to  read  them 
now  i  but  if  it  becomes  necessary  I  shall  ask  tlic  leave  c*  the  Senate  to  read 
those  letters  to-morrow  before  my  associate  shall  resume  his  argument  in  the 
case.  I  shall  have  them,  and  as  this  topic  is  introduced  by  tbe  honorable  gen- 
tleman, and  introduced,  too,  in  terms  of  censur&  of  me,  I  shall  ask  the  honorable 
Senate  to  allow  me  to  "read  those  letters. 

What  is  tbe  point  1  If  there  be  ^ny  point  in  connection  with  this  matter, 
what  isit,  and  why  did  I  introduce  tbe  matter  here  at  all  in  vindication  of  the 
President  of  the  United  States  against  tbo  imputation  that  was  made  about 
Judge  Black  ?  Why  did  I  refer  to  tbo  letters  at  all  ?  It  Was  for  the  purpose 
of  showing,  in  answer  to  the  honorable  manager,  Mr.  Boutwell,  this  great 
fact  in  explanation  of  tbe  conduct  with  Judge  Bkck,  that  the  President  of  the 
United  States  bad  been  placed  in  a  dilemma  such  as  no  man  under  accusation 
bad  ever  been  placed  in  before — for  the  ]jiirpo8C  of  showing  that,  so  far  as  that 
correspondence  is  concerned,  it  was  a  correspondence  wbicb  arose  after  the  arti- 
cles of  impeachment  had  been  agreed  upon,  and  probably  aft«r  tbey  had  been 
preferred  to  the  Senate.  It  was  for  that  purpose  that  I  mtrodaced  the  corre- 
epondenfte.  It  baa  excited,  awakened,  and  aroused  the  attention  of  this  whole ; 
nation' that  the  counsel  for  the  President  of  the  United  States  shonid  abandon 
his  cause,  and  ibat  the  true  secret  of  that  abandonment  has  not  gi-own  out  of 
_any  insult  the  President  of  the  United  States  rendered  to  the  counsel,  out  of 
'any  injury  which  he  did  to  them,  but  bas  grown  out  of  the  fact  that  a  claim 
was  pressed  to  the  island  referred  to  under  the  circumstances  stated.  Now,  I 
will  go  furtber-than  I  did  the  other  day,  and  I  will  answer  for  it  here  and  any- 
where else  ;  I  believe  that  Judge  Black  acted  improperly,  under  those  circum- 
stances, in  withdrawing  bis  services  from  the  President  of  tbe  United  States, 
according  to  tbe  best  lights  I  have  on  tbe  sul)ject.  Here  is  this  accusation  pre- 
flented  against  him,  and  here  is  this  astonishing  claim  presented  to  him,  signed 
by 'four  of  the  managers  of  this  impeachment,  presented  at  this  extraordinary 
period  of  time,  presented  when  this  impeachment  was  hanging  over  him  ;  and 
1  maintain  still  that  I  had  the  right,  and  that  it  was  my  solemn  and  boundea 
duty,  to  vindicate  him  against  the  charge  that  was  preferred. 

Mr.  Manager  Butlbr.  Docs  tbe  gentleman  know  what  he  is  saying  t  "A 
claim  signed  by  four  of  the  mauagers?" 

Mr.  Nelson.  I  meant  to  say  letter.  If  I  said  "  claim,"  I  meant  to  say  there 
was  an  indorsement.  I  am  glad  the  gentleman  bas  corrected  me.  What  I 
mean  to  say,  senators — I  may  have  used  some  word  I  did  not  intend  to  use — 
the  idea  that  I  intend  tO  convey  is  that  a  letter  was  in  the  first  instance  signed 
by^^he  honorable  manager.  General  Butler;  that  there  was  an  indorsement  of 
that  letter  by  three  other  members  of  the  House  of  Representatives  who  are 
managers  in  this  case  ;  that  this  letter  and  the  indorsement  of  it  had  relation  to 
the  Alia  Vela  claim ;  that  the  subject  was  broiight  up  to  tbe  consideration  of  the 
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Fresiilent  of  tbe  Uoited  States  pending  tbis  impeachment,  and  that  nlietber  tbe 
letter  indoreing  General  Butler's  letter  was  signed  on  the  9th  of  March  or  at 
a  later  period  is  wholly  immaterial.  It  was  signed  after  this  impeachment  pro- 
ceeding was  commenced,  and  Judge  Black  endeavored  to  get  tbe  attention  of 
the  President  to  the  claim  and  to  bave  him  decide  upon  it,  aa  I  nm  informed  and 
believe,  though  I  have  no  written  evidence  of  tbat  fact ;  Judge  Black  urged  it 
upon  him  after  this  impeachment  proceeding  commenced  and  after  Judge  Black 
had  met  some  of  the  other  counsel  and  myself  in  ibe  council  chamber  of  the 
President.  I  was  not  present  at  tbat  time,  but  I  have  it,  I  may  say,  from  the 
lips  of'the  President  himself,  and  I  believe  it  to  be  true,  that  Judge  Black  urged 
upon  him  a  decision  of  this  claim,  and  that  his  answer,  among  otbersAwas  tbat 
he  did  not  think  it  a  proper  lime  for  him  to  act  on  the  claim,  because  the  Congress 
of  tbe  United  States  wae  in  session,  and  that  if  it  was  light  and  proper  for  a  vessel 
to  be  sent  down  there,  or  any  act  of  public  bostilily  to  take  place,  tbe  President 
of  the  United  States  answered  Judge  Black,  as  I  am  infoiTaed  and  believe,  by 
telling  bim  tbat  Oon^  ess  was  in  session,  and  by  asking  him  to  call  upon  Con- 
gress to  pass  any  law  that  might  be  necessary  for  that  purpose,  and  that  it  was 
not  proper  for  him  to  interfere  in  it.     Tbis  ia  all 

Mr.  Grimus  rose. 

Mr.  Nelson,  I  will  relieve  the  gentleman  by  stating  that  I  have  said  as  ■ 
mucb  as  I  desired  to  say.  I  will  ask  pei-miasion,  when  I  receive  those  letters, 
in  some  form  to  put  them  before  tbe  Senate,  and  with  this  remark  I  will  take 
my  seat. 

Mr.  Manager  Butlek.  I  trust  not  until  tbey  are  shown  not  to  have  been 
mutilated. 

Mr.  Nelson.  Sir! 

Mr.  Manager  LoiiAN  rose. 

Mr.  Edminds.  Mr.  President,  I  ask  that  tbe  argument  in  tbe  cause  may 
proceed.     This  matter  bas  nothing  to  do  with  any  question  before  us. 

The  Chief  Justice.  The  argument  on  behalf  of  the  President  will  proceed. 

Mr.  Cameron.  Mr.  President,  I  trast  tbe  manager  from  Illinois  will  be  allowed 
,  to  be  heard. 

Mr.  Manager  Logan.  Mr.  President,  if  there  is  no  objection  I  merely  desira 
to  say 

Tbe  Chief  Justice.  The  honorable  manager  can  proceed,  if  there  be  no 
objection. 

Mr.  Manager  Logan.  Justa  moment.  I  merely  wish  to  correct  tbe  gentleman 
from  Tennessee,  tbe  counsel  for  the  respondent,  by  saying  tbat.be  is  mistaken 
about  tbis  letter  having  been  signed  after  tbe  impeachment  commenced  by  either 
General  Butler  or  myself,  I  know  well  when  I  signed  it,  and  the  gentleman 
will  find  tbe  correction,  if  be  will  esamiuC  thoroughly,  and  will  certainly  be  kind 
enough  to  make  it.  1  signed  tbe  letter  long  before  there  was  anything  thought 
of  impeachment. 

Mr.  Nelso\.  If  yoH  will  let  me  do  bo,  I  will  say  with  great  pleasure  that  I 
had  no  design  to  misrepresent  any  gentleman  concerned  in  the  cause ;  and  in 
order  that  tbe  matter  may  be  decided  I  will  have  the  letter  brought  here.  I 
may  have  fallen  into  an  errer  about  the  date,  but  my  understanding  was  tliat  it 
was  aftier  tbe  impeachment  proceedings  were  commenced;  but  to  obviate  all 
difficulty  I  will  produce  the  letter  itself,  no  matter  whether  it  shows  I  am  mistaken 
or  not.  If  it  shows  tbat  I  am  mistaken  I  will  bring  it  here  in  fairness  to  the 
Senate ;  and  if  it  shows  tbat  I  am  right  I  will  bring  it  again  in  fairness  to  the 
Senate.  That  ia  all  the  gentleman  can  ask,  I  am  stire.  1  may  possibly  be 
mistaken. 

Several  Sbnatorb.  Let  the  ai^iment  proceed.  " 

The  Chief  Justice.  Tbe  argument  on  tbe  part  of  the  President  will  proceed. 
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William  M.  Evarts,  esq.,  of  counael  for  the  respondent,  addressed  the 
Senate  as  follows ; 

I  am  sure,  Mr,  Chief  Justice  and  Seaatora,  that  no  man  of  a  thoughtful  and 
considerate  temper  would  wish  to  take  any  part  in  the  solemn  transaction  which 
proceeds  to-day  nnless  held  to  it  by  some  quite  perfect  ohligation  of  duty- 
Even  if  we  were  at  liberty  to  coniinc  our  solicitudes  within  the  horizon  of  pol- 
itics ;  even  if  the  interests  of  the  country  and  of  the  party  in  power,  and  if 
daty  to  the  country  and  duty  to  the  party  in  power,  (as  is  sometimes  the  case, 
and  as  public  men  so  easily  persuade  themaeltcs  is,  or  may  he,  the  case  in  any 
juncture,)  were  commensurate  and  equivalent,  who  will  provide  a  chart  and 
compass  for  the  wide,  uncertain  sea  that  lies  before  us  in  the  immediate  future  1 
Who  shall  determine  the  cun-enta  that  shall  flow  from  the  event  of  this  stupen- 
dous political  controversy ;  who  measure  their  force ;  and  who  assume  to  con- 
trol the  storms  that  it  may  breed  ? 

But  if  we  enlarge  the  scope  of  our  responsibility  and  of  our  vision,  and  take 
in  the  great  subjecls  that  have  been  constantly  pressing  upon  our  minds,  who  ia 
there  so  sagacious  in  human  affairs,  who  ao  confident  of  his  sagacity,  who  so 
circumspect  in  treading  among  grav*  responsibilities  and  so  assured  of  his  cir- 
oumspectioa,  who  so  bold  ia  his  forerast  of  the  future,  and  so  approved  in  hia 
prescience,  as  to  see,  pnd  to  see  clearly,  through  this  day's  business  ] 

Let  DS  be  sure,  then,  that  no  man  slioiJd  be  here  as  a  volunteer  or  lift  a  little 
finger  to  jostle  the  struggle  and  contei?t  between  the  great  forces  of  our  govern- 
ment, of  which  we  are  witnesses,  in  which  we  take  part,  and  which  we,  in  our 
several  vocations,  are  to  assist  in  determining. 

Of  the  absolute  and  complete  obligation  which  convenes  the  Chief  Justice  of 
the  United 'Stiites  and  its  senators  in  this  court  for  the  trial  of  this  impeach- 
ment, and  of  its  authentic  commission  from  the  Constitution,  there  can  be  no 
doubt.  So,  too,  of  the  deputed*  authority  of  these  honorable  managers,  and 
their  presence  in  obedience  to  it,  and  the  attendance  of  the  House  of  Represent- 
atives itself  in  aid  of  their  argument  and  their  appeal,  there  ia  as  little  doubt. 
The  President  of  the  United  States  is  here,  in  submission  to  the  same  Constitu- 
tion, in  ohedience  to  it,  and  in  the  duty  which  he  owes  by  the  obligation  he  has  . 
assumed  to  preserve,  protect,  and  defend  it.  The  right  of  the  President  to 
appear  by  couusel  of  his  choice  makes  it  as  clearly  projier,  nnder  the  obligations 
of  a  libei-al  profqasion,  and  under  the  duty  of  a  citizen  of  a  free  state  of  sworn 
fidelity  to  the  Constitution  and  the  laws,  that  we  should  attend  upon  his  defence! 
for  though  no  distinct  vocation  and  no  particular  devotion  to  the  more  estab- 
lished forms  of  public  service  hovers  our  presence,  yet  no  man  can  he  familiar 
with  the  coarse  of  the  struggles  of  law,  of  government,  of  liberty  in  the  world, 
not  to  know  that  the  defence  of  the  accused  becomes  the  trial  of  the  Constitu- 
tion and  the  protection  of  the  pubhc  safety. 

It  is  neither  by  a  careless,  nor  capricious  distribution  of  the  moat  authentic 
service  to  the  state  that  Cicero  divides  it  among  those  who  manage  political 
candidacies,  among  thgso  who  defend  the  accused,  and  among  those  who  in  the 
Senate  determined  the  grave  issues  of  war  and  peace  and  all  thehusincss  of  the 
state ;  for  it  ia  in  facts  and  instaflces  that  the  people  are  taught  their  Constitu- 
tion and  their  laws,  and  it  is  by  fact  and  on  instances  that  their  laws  and  their 
Constitutions  are  upheld  and  improved.  Constitutiona  are  framed  ;  laws  estab- 
lished ;  institutiona  built  up ;  the  processes  of  society  go  on  until  at  length  hy 
some  opposing,  some  competing,  some  contending  forces  in  the  state,  an  indi- 
vidual is  brought  into  the  point  o.f  collision,  and  the  clouds' aureharged  with  the 
great  forces  of  the  puhlie  welfare  hurst  over  his  bead.  It  is  then  that  he  who 
defends  the  accused,  in  the  language  of  Cicero,  and  in  our  own  recogfeitioa  of 
the  pregnant  instances  of  Enghsh  and  American  history,  is  held  to  a  distinct 
pahlic  aervice. 

As,  then,  duty  has  brought  ns  all  here  Ut  this  august  procedure  and  has 
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aeBigucd  to  eatli  nf  ub  his  part  in  it,  so  through  all  its  reBponeibilitiea  and  to  the 
end  we  must  sutEendcr  ourselvcB  to  ita  guidance.  Thus  following,  our  fuot- 
Bteps  shall  never  falter  or  be  misled  ;  and  leaning  upon  ita  staff,  no  man  need 
fear  that  it  will  break  or  pierce  bis  aide. 

The  aer\-ico  of  the  constitutional  procedure  of  impeachment  in  our  brief  his- 
tory' as  a  nation  has  really  touched  none  of  the  grare  interests  that  are  involved 
in  the  present  trial.  Discarding  the  first  occasion  in  which  it  was  moved,  being 
against  a  member  of  the  Senate,  as.  coming  to  nothing  important,  political  or 
judicial,  unless  to  determine  thatn  member  of  this  body  was  not  an  officer  of 
the  United  States';  and  the  next  trial,  wherein  tlie  accnsation  against  Judge 
Pickering  partflok  of  no  qualities  except  of  personal  delinquency  or  misfjrtune, 
and  whose  result  gives  us  nothing  to  be  proud  of,  and  to  constitutional  law 
gives  no  precedent  except  that  an  insane  man  may  be  convicted  of  crime  by  a 
parly  vote;  and  the  laat  trial  of  Judge  Humphreys,  where  there  was  no 
defence,  and  where  the  matters  of  accusation  were  so  plain  and  the  guilt  so 
clear  that  it  was  understood  fo  be,  by  accused,  accusers,  and  eourt,  but  a  mere 
formality,  and  we  have  trials,  doubtless  of  interest,  of  Judge  Chase  and  of 
Judge  Peck.  Neither  of  these  ever  went  ftir  a  moment  beyoad  the  gravity  of 
an  important  and  solemn  accusation  of  men  holding  dignified,  valnable,  emiaent, 
public  judicijtl  trusts ;  and  tlicir  determination  in  favor  of  the  accused  left 
nothing  to  be  illustiatcJ  by  their  trials  except  that  even  when  the  matter  in 
imputation  and  under  investigation  iu  wholly  of  personal  fitult  and  misconduct 
in  office,  politics  will  force  itself  into  tlie  tribunal. 

But  what  do  we  behold  here  1  Why,  Mr.  Chief  Justice  and  Senators,  all  the 
jpolitical  power  of  the  United  States  of  America  is  here.  The  Hbuse  of  Repre- 
sentatives is  here  as  accuser ;  the  President  of  the  United  States  is  here  as  the 
accused  ;  and  the  Senate  of  the  United  States  is  here  sw  the  court  to  try  him, 
presided  over  by  the  Chief  Justice,  under  the  special  constitutional  duty 
attributed  to  him.  These  powers  of  onr  government  are  here,  this  our  govern- 
ment is  here,  not  for  a  pageant  or  a  ceremony ;  not  for  concord  of  action  in  any 
of  the  duties  assigned  to  the  government  in  the  conduct  of  the  affairs  of  the 
nation,  but  here  in  (he  struggle  and  contest  as  to  whether  one  of  them  shall  be 
made  to  bow  by  virtue  of  constitutional  authority  confided  to  the  others,  and 
this  branch  of  the  political  power  of  the  United  St,ites  sbtill  prove  his  master. 
Crime  and  violence  have  placed  all  portions  of  our  political  government  at  some 
disadvantage.  The  crime  and  violence  of  the  rebellion  have  deprived,  this 
House  of  Representatives  and  this  Senate  of  the  full  attendance  of  membera 
that  might  make  up  the  body  under  the  Constitution  of  the  United  States,  when 
it  shall  have  been  fully  te- established  over  the  whole  country.  The  crime  and 
violence  of  assassinaiioa  have  placed  the  executive  office  in  the  last  stage  of  ita 
maintenance  under  mere  constitutional  authority.  There  is  no  constitutional 
elected  successor  of  the  President  of  the  United  States,  taking  his  power  under 
the  terras  of  the  Constitntion  and  by  ihc  authority  of  tho  suffrage ;  and  you  have 
now  before  yon  the  matter  to  which  I  shall  call  your  attention,  not  intending  to 
anticipate  here  the  dieeuasion  of  cunstitulional  views  and  doctrines;  but  simply 
the  result  upon  the  government  of  the  connti^  which  may  flow  from  your  de- 
termination of  this  cause  nnder  the  peculiar  circumstances  in  which,  for  the  first 
time,  too,  in  the  history  of  the  government,  a  true  political  trial  takes  place. 

If  you  shall  aet|uit  the  President  of  the  United  States  from  this  accusation 
all  things  will  be  as  they  were  before.  The  House  of  Representatives  will 
retire  tcf  dischai^c  llieir  usual  duties  in  legislatjon.  and  you  will  remain  to  act. 
with  them  in  those  duties  and  to  divide  with  the  President  of  the  United  States 
■the  othef  associated  duties  of  an  executive  character  which  the  Constitution 
attributes  to  you.  The  President  of  the  United  States,  too,  dismissed  from 
your  presence  uneondemned,  will,  occupy  through  the  constitutional  term  his 
place  of  aalhority,  and  however  ill  the  course  of  politics  may  go,  ot  however 
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well,  the  government  and  its  Constitution  will  have  received  no  ehock.  But  if 
the  Preeident  shall  be  condemned,  and  if  bj  authority  under  tbe  Uoaatitutioa 
necesBarily  to  be  exerted  upon  such  condemnation,  he  ahfiU  he  removed  from 
office,  there  will  be  no  President  of  the  United  States';  for  that  name  and  title 
is  accorded  by  the  Constitution  to  no  man  who  has  not  received  the  suffrages  of 
the  people  for  the  primary  or  the  alternative  elevation  to  that  place.  A  neiv 
thing  will  have  occurred  to  us  ;  the  duties  of  the  office  will  have  been  annexed 
to  some  other  office,  will  be  discharged  virtute  officii  and  by  the  tenure  which 
belongs  to  the  first  office.  Under  the  legislation  of  the  country  early  adopted, 
and  a  great  puzzle  to  the  Congress,  that  designation  belongs  to  tliis  Senate 
itself  to  determine,  by  an  officer  of  its  own  gaining,  the  right  under  the  legisla-  _. 
tion  of  1793  to  add  to  his  office  conferred  by  the  Senate  the  performance  of  the 
duties  of  President  of  the  United  States,  the  two  offices  running  along.  What- 
ever there  may  he  of  novelty,  whatever  of  disturbance,  in  the  course  of  public 
alFaira  thus  to  arise  from  a  novel  situation,  is  involved  in  the  termination  of  this 
cause ;  and  therefore  there  is  directly  proposed  to  you,  as  a  necessary  result 
from  one  determination  of  this  cause,  this  novelty  in  our  Constitution  !  a  great 
nation  whose  whole  frame  of  government,  whose  whole  scheme  and  theory  of 
politics  rest  upon  the  euffrage  of  the  people,  will  be  without  a  President,  and 
the  office  Bec[ue3tcred  will  be  discharged  by  a  member  of  the  body  whose  judg- 
ment has  sequestered  it, 

I  seed  not  attract  your  attention,  long  since  called  to  it,  doubtless,  in  your 
own  reflections, more  familiar  than  I  am  with  the  routine,  iH  what  will  follow  iu 
the  exercise  of  those  duties;  and  you  wOl  see  at  once  that  the  situation,  from 
circumstances  for  which  no  man  is  responsible,  is  s\ieh  as  to  bring  into  the  gra- 
vest possible  consequences  the  act  that  you  are  to  perform.  If  the  President 
of  the  United  States,  elected  by  the  people,  and  having  standing  behind  him 
the  second  officer  of  the  people's  choice,  were  under  trial,  no  such  disturbance 
or  confusion  of  constitutional  duties,  and  no  such  shock  upon  the  feelings  and 
traditions  of  the  people,  would  be  effected  ;  bilt,  ae  I  have  said,  crime  and  vio- 
leoce,  for  which  none  of  the  agents  of  the  government  are  responsible,  have' 
brought  us  into  this  situation  of  solicitude  antlof  difficulty. 

It  will  be  seen,  then,  that  as  this  trial  brings  tbe  legislative  power  of  the 
government  confronted  with  the  executive  authority,  and  its  result  is  to  deprive 
the  nation  of  a  J'rcsident  and  to  vest  the  office  in  the  Senate,  it  is  indeed  the 
trial  of  the  Constitution  ;  over  the  he.ad  and  jn  the  person  of  the  Chief  Magis- 
trate who  fills  the  great  office  the  forces  of  this  contest  ai'o  gathered,  and  this  is 
the' trial  of  the  Constitution  ;  and  neither  the  dignity  of  the  great  office  which 
lie  holds,  nor  any  personal  interest  that  may  be  felt  in  one  so  high  in  station, 
nor  the  great  name  and  force  of  these  accusers,  the  House  of  Representatives, 
spenkingfor  "all  the  people  of  the  United  States,"  nor  the  august  composition  of 
this  tribunal,  which  brings  together  the  Chief  Justice  of  the  great  court  of  th« 
country  and  the  senators  who  have  States  for  their  constituents,  which  recalls  to 
UB  iu  the  mere  etiquette  of  our  address  the  eorabincd  splendors  of  Roman  and 
of  English  jurisprudence  and  power — not  even  this  spectacle  forms  any  import- 
ant part  in  the  watchful  solicitude  with  which  the  people  of  this  country  are 
gazing  upon  this  procedure.  The  sober,  thoughtful  people  of  this  country, 
never  fond  of  pageants  when  pageants  are  ttie  proper  thing,  never  attending  to 
pageants  when  they  cover  real  issues  and  interests,  are  thinking  of  far  other 
things  than  these. 

Mr.  Chief  Justice,  it  is  but  a  few  weeks  since  tbe  great  tribunal  in  which  you 
habitually  preside,  and  where  the  law  speaks  with  authority  for  the  whole 
'  nation,  adjourned.  Embracing,  as  it  does,  the  gi-eat  province  of  international 
law,  the  great  responsibility  of  adjusting  between  State  and  general  govern- 
metit  the  conflicting  interests  and  passions  belonging  to  our  composite  system, 
and  with  det,ermining  (he  limitB  between  the  co-ordinate  braaohe-j  of  the  gov- 
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amnient,  there  is  one  other  cluty  aasigned  to  it  in  which  the  people  of  Ihe  coun- 
try feel  a  nearer  and  o  deeper  iaterest.  It  h  aa  the  gaardian  of  the  bii!  of 
rights  of  the  Constitution,  as  the  watchful  protector  of  the  iibertiea  of  the  peo- 

S'e  against  the  encroachments  of  few  and  government,  that  the  people  of  the 
nited  States  look  to  the  Supreme  Court  with  the  greatest  attention  and  with 
the  greatest  afiection.  That  court  having  before  it  a  subject  toaching  the  liberty 
of  the  citizen  finds  the  hamstring  of  its  endeavor  and  its  energy  to  interpose 
the  power  of  the  Constitatioii  in  the  protection  of  the  Constitution  cut  by  the 
sharp  edge  of  a  congressional  enactment,  and  in  its  breast  carries  away  fiooi  the  - 
judgment- seat  tho  Constitution  and  the  law,  to  be  determined,  if  ever,  at  some 
future  time  and  under  some  happier  circumstances. 

Now,  in  regard  to  this  matter,  the  people  of  the  United  States  give  grave 
attention.  They  exercise  their  supervision  of  the  conduct  of  all  their  agents, 
of  whom,  in  any  form  and  in  any  capacity  and  in  any  majesty,  they  have  not 
yet  learned  to  be  afraid.  The  people  of  ttiis  country  have  had  nothing  in  their 
experience  of  the  last  six  years  to  make  them  fear  anybody's  oppression,  any- 
body's encroachments,  anybody's  assaults,  anybody's  violence,  anybody's  war. 
Slasters  of  this  country,  and  masters  of  every  agent  and  agency  In  it,  they  how 
to  nothing  but  tlie  Constitution,  and  they  honor  every  public  servant  that  bows 
to  the  Constitution.  And  at  the  same  time,  by  tho  action  of  the  same  Congress, 
the  peofile  see  the  President  of  the  Unitefl  States  brought  as  a  criminal  to 
your  bar,  accused  by  one  branch  of  Congress,  to  be  tri&i  by  the  other,  bis 
office,  as  I  have  said,  to  be  put  in  commission  and  an  election  ordered. 
He  greatly  mistakes  who  supposes  that  the  people  of  the  United  States  look 
upon  the  office  of  President,  the  great  name  and  power  that  represents  them  in 
their  collective  capacity,  in  tlieir  united  power,  in  their  combined  interests,  with 
less  attachment  than  upon  any  other  of  the  departmeuta  of  this  government. 
The  President  is,  in  the  apprehension  and  in  the  custom  of  the  people  of  the 
United  States,  the  njagistrnte,  the  authority  for  whom  they  have  that  homage 
and  that  respect  which  belong  to  the  elective  office.  His  oath  of  office  is  as 
familiar  to  the  people  of  this  country  as  it  is  to  you,  for  they  heard  it  during  the 
perils  of  the  war  from  lips  that  they  revered,  and  they  have  seen  its  immense 
power  under  the  resources  'if  tbis  Constitution  of  theirs,  and  supported  by  their 
fidelity  to  maintain  tho  contest  of  this  government  against  all  comers  to  sustain 
the  Constitution  and  the  law. 

It  has  been  spoken  of  here  as  if  the  President's  oath  were  simply  an  oath  to 
discharge  faithfully  the  duties  of  his  office,  and  as  if  the  principal  duty  of  the 
office  was  to  execute  the  laws  of  Congress.  Why,  that  is  not  the  President's 
oath ;  that  portion  of  it  is  the  common  oath  of  everybody  in  authority  to  dis- 
charge the  duties  of  his  office;  but  the  peculiar  oath  of  the  President,  tho  oath 
of  the  Constitution,  is  in  the  larger  portion'  of  it  which  makes  him  the  sworn 
jJresen'er,  protector,  and  defender  of  the  Constitution  itself;  and  tliat  is  an 
office  and  that  is  an  oath  which  the  people  of  the  United  States  have  intrusted 
and  exacted  to  and  from  no  other  public  servant  but  the  President  of  the  United 
States.  .  And  when  they  conferred  that  power  and  exacted  that  duty  they  under- 
stood its  tremendous  responsibilities,  the  tremendous  oppositions  it  might  encoun- 
ter, and  they  understood  their  duty  implied  in  the  suffrage  that  had  coufeiTed 
the  anthority  and  exacted  the  obligation  to  maintain  him  in  it — to  maintain  liira 
in  it  as  against  foreign'  aggression,  as  against  domestic  violence,  as  against 
encroachments  from  whatever  quarter,  under  the  guise  of  congressional  or  what- 
ever authority,  upon  the  trae  vigor  of  the  Constitution  of  the  United  States. 

President  Lincoln's  solemn  declaration,  upon  which  he  gained  strength  for 
himself  and  by  which  he  gave  strength  to  the  people,  "  I  have  a  solemn  vow 
registered  in  Sesven  that  I  will  preserve,  protect,  and  defend  the  Constitution 
of  the  United  States,"  caiTied  him,  and  carried  the  people  following  him,  through 
the  stiiieeloB,  the  dangers,  the  vicissitudes  of  the  rebelUon  ;  and  that  vow,  aa  -•  i 
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A  legend,  now  adorns  the  halls  of  legislation  ia  more  than  one  State  o^  the 
Union.  This  oath  of  the  President,  this  duty  of  the  President,  the  people  of 
'this  country  do  not  in  the  least  regard  as  personal  to  him ;  but  it  ia  an  oath  and 
a,  duty  assumed  and  to  be  performed  as  their  representative,  in  their  interest, 
and  for  their  honor ;  and  they  have  determined,  and  they  will  adhere  to  their 
determination,  that  the  oath  shall  not  he  taken  in  vain,  for  that  little  phrase, 
"  to  the  best  of  my  ability,"  which  is  the  modest  form  in  which  the  personal 
obligation  is  assumed,  means,  when  conferred  upon  the  ability  of  the  President, 
the  ability  of  the  country ;  and  most  magnificently  did  the  people  pour  out  its 
j'esourcea  in  aid  of  that  oath  of  President  Lincoln ;  and  so  when  the  shock 
comes,  not  in  the  form  of  violence,  of  war,  of  rebellion,  but  of  a  struggle 
between  the  forces  of  the  government  in  regard  to  constitutional  authority,  the 
people  of  the  United  States  regard  the  President  as  then  bound  to  the  special 
fidelity  of  watching  that  nil  the  departmepta  of  this  government  obey  the  Con- 
stitution, as  well  aa  that  he  obeys  it  himself. 

They  give  him  no  assumption  of  authority  beyond  the  laws  and  the  Oonati- 
tution,  but  all  the  authority  and  all  the  reeources  of  the  laws  and  the  Constitntioa 
areopen  to  him,  and  they  will  see  to  it  that  the  President  of  the  United  States, 
whoever  he  may  be,  in  regard  to  the  ofGee  and  its  duty,  shall  not  take  this  oath 
in  vain  if  they  have  the  power  to  maintain  him  in  its  performance.  That  indeed 
the  Constitution  ia  above  him,  as  it  ia  above  all  of  the  servants  of  the  people, 
AB  it  ia  above  the  people  themselves  until  their  sovereignty  shall  ehooae  to  change 
it,  they  do  not  doubt.  And  thus  all  their  servants,  President  and  Congress  and 
whatever  authority,  are  watched  by  the  people  of  the  United  States  In  regard 
to  obedience  to  the  Constitution. 

And  not  disputing  the  regularity,  the  complete  authenticity,  and  the  adequate 
authority  of  this  entire  procedure,  from  accusation  through  trial  and  down  to 
sentence,  the  people  yet  claim  the  right  to  see  and  to  know  that  it  ia  duty  to  the 
-Conatitution  observed  and  felt  throughout  that  britjgs  the  result,  whatever  it 
may  be.  Thus  satisfied,  they  adhere  to  the  Constitution,  bnt  they  do  not  par- 
pose  to  chauge  it.  They  are  convene  of  no  theories  of  congressional  omnipo- 
tence. They  understand  none  of  the  nonsense  of  the  Constitution  being  Bupe~ 
rior  to  the  law  except  that  the  law  must  be  obeyed  and  the  Constitution  not. 
They  know  their  government,  and  they  mean  to  maintain  it  ,■  and  when  they 
hear  that  this  tremendou*  enginery  of  impeachment  and  trial  and  threatened  con- 
viction or  aeiLtence,  if  the  law  and  tue  facta  will  justify  it,  has  been  brought  into 
play,  that  this  power  which  h'u  lam  in  the  Constitution,  like  a  sword  in  its 
abeath,  is  now  drawn,  they  wish  to  k  low  what  the  crime  is  that  the  President 
is  aecuaed  of.  They  undei  stand  that  treason  and  bribery  are  great  offences, 
and  that  a  rtiler  guilty  of  them  should  be  brought  into  question  and  deposed. 
They  are  ready  to  believe  that  following  the  law  of  that  enumeration,  there 
jnay  be  other  great  crimes  and  misdemeanors  touching  the  conduct  of  govern- 
ment and  the  welfare  ot  the  state  tbftt  may  equally  fall  within  the  jurisdiciioa 
and  the  duty.  Bat  tbey  wish  to  know  what  the  crimes  are.  They  wish  to 
know  whether  the  President  has  betrayed  our  liberties  or  our  poaseaaions  to 
a  foreign  state.  They  wish  to  know  whether  he  has  delivered  up  a  fortress  or 
surrendered  a  fleet.  They  wi^h  to  know  whether  he  has  made  merchandise  of 
the  public  trust  and  turned  autUoiity  to  private  gain.  And  when  informed  that 
none  of  these  things  are  charged  imputed,  or  even  declaimed  about,  they  yet 
seek  further  information  and  are  told  that  he  has  removed  a  member  of  hisj 
cabinet. 

The  people  of  this  country  are  familiar  with  the  removal  of  members  of  cab- 
inets and  all  peraona  in  authority.  That  on  its  mere  statement  does  not  strike 
them  as  a  grave  offence  needing  the  interposition  of  this  special  jurisdiction. 
Removal  from  office  is  not  with  the  people  of  this  country,  especially  those 
■engaged  in  politics,  a  terror  or  a  disagreeable  subject ;  indeed  it  may  be  Baid 
18  1  p— Vol.  ii 
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thftt  it  raamtaine  a  great  part  of  the  political  forces  of  this  conntry ;  tbat 
removal  from  ofHce  is  a  thing  in  the  OotiBtitution,  in  the  habit  of  its  adminiatra- 
tiou.  I  remember  to  have  heard  it  said  that  an  old  lad^  once  summed  up  aa 
earnest  deffuce  of  a  etern  dogma  of  Calvinism,  that  if  you  took  away  her 
"  total  depravity"  you  took  away  her  religion,  [laughter,]  and  there  are  a  great 
many  people  in  this  country  that  if  you  take  away  removal  from  office  you  take 
away  all  their  politica.  So  that,  on  that  mere  statement,  it  does  not  strike  them 
as  either  an  unprecedented  occurrence  or  as  one  involving  any  great  danger  to 
the  state. 

"  Well,  hut  liow  comes  it  to  be  a  crime?"  they  inquire.  Why,  Congress 
passed  a  law  for  the  first  time  in  the  history  of  the  goveniment  undertaking  to 
contiol  by  law  this  matter  of  removal  from  office ;  and  they  provided  that  if  the 
Frseident  should  violate  it  it  should  be  a  misdemeanor,  and  a  high  misdemeanor ;. 
and  now  he  has  removed,  or  undertaken  to  remove,  a  member  of  his  cabinet, 
and  he  is  to  he  removed  himself  for  that  cause.  He  undertook  to  make  an  ad 
interim  Secretary  of  War,  and  you  are  to  have  made  for  you  an  ad  interim 
President  in  cons&queuce ! 

That  is  the  situation.  "  Was  the  Secretary  of  War  removed  ?"  they  inquire. 
No;  he  was  not  removed,  he  is  etill  Secretary,  still  in  possession  of  the 
department.  Was  force  used  1  Was  violence  meditated,  prepared,  attempted, 
;  applied  1  No  ;  it  was  all  on  paper,  and  all  went  no  further  than  making  the- 
official  attitude  out  of  which  a  judgment  of  the  Supreme  Court  could  he  got. 
And  here  the  Congress  intercepting  again  and  in  reference  to  this  gi-eat  office, 
this  great  authority  of  the  government  instead  of  the  liberty  of  the  private  citi- 
zen, recourse  to  the  Supreme  Court,  has  interposed  the  procedure  of  trial  and 
impeachment  of  the  President  to  settle  by  its  own  authority  this  question 
between  it  and  the  Executive.  The  people  see  and  the  people  feel  that  under 
this  attitudo  of  Congress  there  seems  to  be  a  claim  of  right  and  an  exercise  of 
what  is  supposed  to  be  a  duty,  to  prevent  the  Supreme  Court  of  the  United 
States  inteiposing  its  serene  judgment  in  the  coUisions  of  government  and  of 
laws  hpon  either  the  framework  of  the  government  or  upon  the  condition  and 
liberty  of  the  citizen.  And  they  are  not  slow  to  understand  without  the  aid  of 
the  very  lucid  and  rery  brave  arguments  of  these  honorable  managers,  that  it 
is  a  question  between  the  omnipotence  of  Congress  and  the  supremacy  of  the 
Constitution  of  the  United  States ;  and  that  is  an  issue  on  which  the  people 
have  no  doubt,  and  from  the  beginning  of  their  liberties  they  have  bad  a  clear 
notion  that  tyranny  was  as  likely  to  he  exercised  by  a  Parliament  or  a  Congress 
as  by  anybody  else. 

The  honorable  managers  hfve  attracted  our  notice  to  the  principles  and  the 
motives  of  the  American  Revolution  as  having  shown  a  determination  to  throw 
off  the  tyranny  of  a  king,  and  they  hare  told  us  that  that  people  will  not  bend 
its  neck  to  the  usurpations  of  a  President.  That  people  will  not  bend  its  neck 
to  the  usurpations  of  anybody.  But  the  people  of  the  United  States  know  that 
their  fathers  went  to  war  against  the  tyranny  of  Parliament,  claiming  to  be  good 
subjects  of  the  king  and  ready  to  recognize  his  authority,  preserving  their  own 
legislative  independence,  and  against  tne  tyranny  of  Parliament  they  rebelled  ; 
and,  as  a  necessity  finally  of  securing  liberty  against  Parliament,  severed  their 
connection  with  the  mother  country ;  and  if  any  honorable  member  of  either 
house  will  trace  the  working  of  the  ideas  in  the  convention  that  framed  the  Con- 
stitution of  the  United  States,  he  will  discover  that  inordinate  power  which 
should  grow  up  to  tyranny  in  the  Congress  was  more  feared,  more  watched, 
more  provided  against  than  any  other  extravagance  that  the  workings  of  our 
goveniment  might  be  supposed  possible  to  lead  tu. 

Our  people,  then,  are  unwilling  that  our  government  should  he  changed ;  thej 
are  unwilling  that  the  date  of  oar  Constimtion'a  supremacy  should  be  fixed. 
atid  that  any  department  of  this  government  should  grow  too  strong  or  datn  to 
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be  too  strong  for  the  reetraints  of  tbe  Constitution.  If  men  are  wise  they  will 
attain  to  wbat  was  sagacious,  and  if  obeyed  in  England  might  have  saved  great 
political  shocks,  and  whicb  ie  true  for  our  obedience  and  for  the  adoption  of  onr 
people  now  as  it  was  then.  Said  Lord  Bacon  to  Euckiogham,  the  arbitraiy 
minister  of  Jamea  I : 

Ab  far  83  it  may  lie  in  you,  let  no  arbitrary  power  be  intradpd;  the  people  of  this  king- 
dom love  the  laivB  thereof,  and  nothing  will  obii^  tbem  more  thaa  a  couiioence  of  the  free 
enjoyuietit  of  tham  :  what  the  noblca  upon  an  occasion  once  said  in  Parliament,  "  Nuliiii,iu 
leges  Angtia  mutari,"  ia  imprinted  in  the  hearts  of  all  the  people.     (1  Bacon's  Works,  p.  7 12.) 

And  in  the  hearts  oflill  the  people  of  this  country  the  eupreraacy  of  the  Con- 
stitution and  obedience  to  it  are  imprinted,  and  whatever  progress  new  ideas  of 
parliamentary  government  instead  of  executive  authority  dependent  npon  the 
direct  suffrage  to  the  people  miy  have  been  made  with  theoiists  or  with  states- 
men, they  have  made  no  advance  whatever  in  the  hearts  or  in  the  heads  of  the 
people  of  this  country. 

1  know  that  there  are  a  good  many  persons  who  believe  that  a  written  con- 
stitution for  this  country,  as  for  any  other  nation,  is  only  for  a  nascent  state 
and  not  for  one  that  has  acquired  the  pith  and  vigor  of  manhood.  I  know  that 
it  is  spoken  of  as  the  swathing  bands  that  may  support  and  strengthen  the  pnay 
limbe  of  infancy,  but  shame  and  encumber  the  maturity  of  vigor.  This  I  know, 
and  in  either  house  1  imagine  sentiments  of  that  kind  have  been  heard  during' 
tbe  debates  of  the  last  two  Congresses ;  but  that  ia  not  the  feeling  or  the  judg- 
ment of  the  people ;  and  this  in  their  eyes,  in  the  eyes  of  foreign  nations,  in  the 
eyes  of  the  enl  ghtened  opinion  of  mankind,  is  the  trial  of  the  Constitution,  not 
merely  tu  that  mierior  sense  of  the  determination  whether  its  powers  accorded 
to  one  branch  or  other  of  the  government  have  this  or  that  scope  and  impression 
and  force  but  nhethei  ag;>vernment  of  a  written  constitution  can  maintain  itself 
m  the  forces  prescribed  and  attributed  by  the  fundamental  law,  or  whether  the 
immense  passions  ind  interests  of  a  wealthy  and  powerful  and  populous  nation 
viU  torce  asunder  all  tin,  bonds  of  the  Constitution,  and  in  the  struggle  of 
strength  and  weight  tbo  natural  f)rces,  uncurbed  by  the  supreme  reason  of  the 
state  will  determine  the  succeBs  of  one  and  tbe  subjection  of  the  other. 

Now  senatirt  let  ua  see  to  it  that  m  this  trial  and  this  controversy  we  under- 
stand what  IS  at  stake  and  what  is  to  be  determined.  Let  us  see  to  it  that  we 
play  our  part  as  it  should  be  played  and  under  the  motives  and  for  the  interests 
that  should  control  statesmen  and  judges.  If,  indeed,  this,  our  closely  cinc- 
tured liberty,  ia  at  last  to  loosen  her  Bone,  and  her  stern  monitor,  law,  debauched 
and  drunken  with  this  new  wine  of  opinion  that  is  crushed  daily  from  ten  thou- 
sand presses  throughout  this  land,  is  to  withdraw  its  guardianship,  let  us  be 
counted  with  those  who  with  averted  eye  and  reverent  step  backward  seek 
to  veil  this  shameless  revelry,  and  not  with  those  who  ex.ult  and  cheer  at  itA 
excesses.  Let  ua  so  act  as  that  what  we  do  and  what  we  purpose  and  what  we 
wish  shall  be  to  build  up  the  state,  to  give  now  stability  to  the  forces  of  the 
government,  to  cure  the  rash  passions  of  the  people,  so  that  it  may  be  said  of 
each  one  of  us,  ad  rempublicam  JiraiaKdam  el  ad  HabiliendaM  viria  et  ranart- 
dum  populvm  otnnii  ejus  pvrgebat  institutio. 

Thus  acting,  thus  supported,  doubt  not  the  result  shall  be  in  aacord  with  these 
high  aspirations,  these  noble  impulses,  these  exalted  duties  ;  and  whether  or  no 
tbe  forces  of  this  government  shall  feel  the  sboL-k  of  this  special  jurisdiction  in 
obedience  to  law,  to  evidence,  to  justice,  to  duty,  then  you  will  have  built  up 
the  governmsnt,  amplified  its  authority,  and  taught  tbe  people  renewed  homage 
to  authority. 

And  now,  this  brings  me,  Mr.  Chief  Justice  and  Senators,  to  an  inquiry  a^sd 
very  early  in  this  cause  with  emphasis  and  diseaesed  with  force,  with  lesrnii^, 
and  with  per^stence,  and  that  ie,  ie  this  a  court  1  I  must  confess  that  1  bare 
koord  defendants  atigoing  that  they  ware  coram  non/tii^e'before  somebody  that 
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wftB  not  a  jndge,  but  I  never  heard  till  aovr  of  a  plaintiff  or  a  proaecutor 
coming  in  und  arguing  that  there  was  not  any  court,  and  that  hia  caae  waa 
coram  Kon  Judiee.  Nobody  is  wiser  than  the  intrepid  manager  who  aeaumed 
the  first  assault  upon  this  court,  and  he  knew  that  the  only  way  he  could  pre- 
Vint  bis  cause  from  being  luraed  out  of  court  was  to  turn  the  court  out  of  his 
cause,  [laughter;]  and  if  the  expedient  succeeds  his  wisdom  will  be  justified  by 
the  result,  and  yet  it  would  bo  a  novelty.    It  is  said : 

There  is  no  word  in  the  Constitution  irliicli  gives  tlie  slightest  coloring  to  tlie  idea  thai 
tLia  is  a  court,  except  tbat  in  tJiis  particular  casu  tbe  Cliicf  JUEi^ce  must  preside. 

So  that  tbe  Chief  Justice's  gown  is  the  only  shred  or  patch  of  justice  that 
there  is  witliBi  tliese  balls  ;  and  it  is  only  accidentally  that  that  is  here,  owing  to 
the  peculiar  character  of  the  inculpated  defendant. 

This  is  a  Senate  to  hold  an  inquest  of  office  upon  Andrew  Jobnsou. 

And  I  suppose,  therefore,  to  find  a  verdict  of  "  office  found."  Certainly,  it  Is 
Bought  for.     I  have  not  observed  in  yonr  rule  that  each  senator  is  to  rise  in  his 

S lace  and  aay  "office  found,"  or  "office  not  found."  Probably  every  senator 
oes  not  expect  to  find  it.  Your  rules,  your  Constitution,  your  habit,  your 
etiquette  call  it  a  court,  assume  that  there  is  some  procedure  here  of  a  judicial 
nature ;  and  we  found  out  finally  on  our  side  of  thia  controversy  that  it  was  so 
much  of  a  court  at  least  that  we  could  not  put  a  leading  question  in  it;  and 
that  is  about  tbe  extreme  exercise  of  the  authority  of  a  court  in  regard  to  the 
conduct  of  procedure  that  we  lawyers  habitually  discover. 

The  Constitutiou,  as  baa  been  pointed  out  to  you,  makes  this  a  court ;  it 
makes  its  proceeding  a  trial ;  it  assigns  a  judgment ;  it  accords  a  power  of  pun- 
ishment to  its  procedure ;  and  it  provides  that  a  jury  in  all  judicial  proceedings 
of  a  criminal  character  shall  be  necessary  except  in  this  court  and  on  this  form 
of  priDcedure.  We  may  assume,  then,  that  so  far  as  words  go,  it  is  a  court  and 
nothing  but  a  court. 

But  it  is  a  question,  the  honorable  manager  says.  "  of  substance,  and  not  of 
form."  He  concedes  that  if  it  be  a  court  you  must  find  upon  the  evidence 
Bomethiag  to  make  out  the  guilt  of  the  offender  to  secure  a  judgraent,  and  he 
argues  against  its  being  a  court,  not  from  any  nice  criticism  of  words  or  form, 
but,  as  he  expresses  it,  for  the  substance.  He  has  instructed  you,  by  many 
references,  and  by  an  interesting  and  learned  brief  appended  to  his  opening 
speech,  in  English  precedents  and  authority  to  show  that  it  is  almost  anything 
but  a  court ;  and  perhaps  during  the  hundreds  of  years  in  which  the  instrument 
of  impeachment  was  used  as  a  political  engine,  if  you  look  only  to  the  judgment 
and  the  reasons  of  the  judgment,  you  would  not  think  it  was  really  a  very 
judicial  proceeding;  but  that  through  all  the  English  history  it  was  a  proceed 
ing  in  court,  controlled  by  the  rules  of  tbe  court  as  a  court,  cannot  be  doubted. 

Indeed,  as  we  all  know,  though  the  learned  manager  has  not  insisted  upon  it, 
the  presence  of  the  trial  under  the  peculiar  procedure  and  jurisdiction  of 
impeachment  in  the  House  of  Lords  waa  hut  a  part  of  the  general  jurisdiction 
of  the  House  of  Lords  as  the  great  court  of  the  kingdom  in  all  matters  civil 
and  criminal,  and  one  of  the  favoi'ite  titles  of  the  lords  of  Parliament  in  those 
earlier  days  was  "judges  of  Parliament;"  and  now  the  House  of  Lords  in 
England  is  the  supreme  court  of  that  country  as  distinctly  as  our  great  tribunal 
of  Uiat  name  is  of  this  country. 

But  one  page  of  pretty  sound  authority,  I  take  it,  will  put  to  flight  all  these 
dreamy,  misty  notions  about  a  law  and  procedure  of  Parliament  in  this  country 
and  in  this  tribunal  that  is  to  supersede  tbe  Constitution  and  the  laws  of  our 
country,  when  I  show  you  what  Lord  Chancellor  Thurlow  thought  of  that  sub- 
ject as  prevalent  or  expected  to  prevail  in  England.  In  Hastings's  trial,  Lord 
Loughborough  having  endeavored  to  demonstrate  that  the  ordinary  rules  of 
proceeding  in  criminal  cases  did  not  apply  to  parliamentary  impeachmenta. 
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which  could  not  be  shackled  by  the  forms  observed  in  the  courts  below.  Lord 
Thnrlowsaid: 

My  lojda,  with  respect  to  the  laws  and  usage  of  Parliament,  I  utterly  disclaim  all  know- 
ledge of  sach  laws.  It  has  no  existence.  True  it  is,  lutitnesof  deapoiism  andpopulnr  furr, 
when  to  impeach  ah  individual  wns  to  crash  him  bj  Che  strontr  hand  of  power,  of  tumult, 
or  of  Tiolence,  the  laws  and  usiige  of  PHrliamont  were  quoted  in  oider  to  jual.ifj  the  moat 
iniquitous  or  atrocious  acts.  But  in  these  dajs  <if  light  and  constitutional  government,  I 
trust  that  no  man  will  be  tried  except  by  the  laws  of  the  land,  a  s^yslem  adiiiimhly  calculaied 
to  protect  innocence  audio  punish  crime." 

And  after  showing  Ih^f,  in  ail  the  state  trials  under  tlic  Stuart  reigns,  and 
even  down  to  that  of  Saehaverel,  in  every  instance  were  to  be  found  tlie  sti 
marks  of  tyraimy,  injustice,  and  oppression,  Loi-d  Thurlow  continued  : 

I  trust  your  lordships  will  not  depart  from  recognized,  established  laws  of  the  land. 
The  Commons  may  imjjcach,  your  lordships  are  to  try  tlie  cause ;  and  the  same  rules  of 
eviden^^e,  t!ie  same  legal  forms  which  obtain  in  the  courts  below,  will,  I  am  confident,  be 
observed  in  this  assembly.     (Wraxall's  Memoirs,  p.  275.) 

But  the  learned  manager  did  not  tell  as  what  (hio  was  if  it  was  not  a  court. 
It  is  true  he  said  it  was  a  Senate,  but  that  conieyi  no  idea  It  is  not  a  Senate 
conducting  legislative  business  ;  it  is  not  a  Senatt,  actirifr  upon  executive  busi- 
iness  ;  it  is  not  a  Senate  aetiiig  in  citueus  >n  politicil  afFdiis  and  the  question 
remains,  if  it  is  not  a  court  what  is  it  ?  It  tbf  is  not  in  altar  of  justica  which 
we  stand  about,  if  we  are  not  all' ministers  heie  of  jnatiLP  to  ft-ed  ita  sacred 
flame,  what  is  tbc  altar  and  what  do  we  do  here  about  it '  It  is  an  altar  of  sacri- 
fice if  it  is  not  an  altar  of  justice;  ;ind  to  whit  divinity  i*  ihi'*  altar  erected  I 
What  but  the  divinity  of  party  hate  aid  paity  nge  a  divinity  to  which  we 
may  ascribe  the  Greek  character  given  of  eni  y  that  it  it  at  once  the  worst  and 
the  jus  test  divinity,  for  it  dwarfs  and  nitheis  i!s  worshippers.  That,  then, 
id  the  altar  that  you  are  to  minister  abiut  and  tli  it,  the  avagi  demon  you  are 
to  exalt  here  in  displacing  justice. 

Our  learned  mauagerB,  representing  the  Houae  of  Repiesontatives,  do  not  seem 
to  have  been  at  all  at  pains  to  conceal  thi,  party  spirit  and  the  party  hate  which 
displayed  itself  in  the  haste,  in  the  recoid  and  in  the  maintenance  of  this  im- 
peachment. To  show  you  what  progress  may  make  iii  the  course  of  thirty 
years  in  the  tvue  ideas  of  the  Constitntion  ind  of  t!iL  natuip  of  impeachments, 
let  me  read  to  you  what  the  managers  of  the  impeachment  of  Judge  Peck  had 
to  say  in  his  behalf.  And  a  pretty  solid  body  of  manjgeis  they  were,  too: 
Judge  Ambrose  Spencer,  of  New  York  Mr  Henry  R  fet  rrs  of  New  York; 
Mr.  McDuffie,  of  South  Carolina;  Mr  Buchinan  of  Ptnnsyhania,  and  Mr. 
Wickliffe,  of  Kentucky.  Ambrose  Spencer  as  stern  a  politician  as  he  was  an 
upright  judge,  opened  the  case,  and  had  a  word  to  say  on  ihe  subject  of  party 
spirit  and  patty  hate.     Let  me  ask  youi  attention  to  it 

There  is.  however,  one  cheering  and  consolatory  reflection.  The  House  of  Represenla- 
lives,  alter  a  pationt  and  full  examination,  came  to  the  resolatiou  to  impeach  Judg^  Feck  bv 
a  very  large  majoiity ;  and  the  lecord  will  show  an  absence  of  all  party  feelinj;.  Could  1 
believe  that  that  bitleful  iufliienca  had  miiig'led  itself  with  and  predomiiiaied  in  that  vote,  no 
earthly  consideration  nouid  have  prevailed  on  uio  to  appear  here  as  one  of  the  prosecutors  of 
this  impeach  iiieut,  I  have  not  language  (o  express  the  abhorrence  of  my  soul  at  the  indul- 
gence of  such  ucballowert  feelings  on  such  a  solemn  procedure.     (Peck's  Trial,  p.  M89. ) 

Mr.  Manager  Butler  talked  to  you  many  hours.  Did  he  say  anythin*  wiser, 
or  iuster,  or  safer  for  the  republic  than  that  1  Judge  Spencer  knew  what  it  was 
to  be  a  judge  and  to  be  a  politician.  For  twenty  years. while  hewos  on  the 
bench  of  New  York,  the  great  judicial  light  in  tbc  common  law  jurisdiction  of 
that  State,  he  was  a  head  and  leader  of  a  political  party,  vehemeut  and  earnest 
and  unflinching  in  support  of  its  measures  and  in  the  conduct  of  its  dieupline, 
and  yet  no  lawyer,  no  suitor,  no  critic  ever  ventured  to  say  oi  to  think  or  to 
feel  that  Judge  Spencer  on  the  bench  was  a  politician  or  carried  any  trait  or 
trace  of  party  feeling  or  ioterest  there.     Judge  Spencer  was  a  politician  in  the 
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House  of  Represents  live  8  tlien  ;  bat  Judge  Spencer  in  the  management  of  an 
imppacbtnent  could  only  Bay  that  if  party  feeiiog  mingled  in  it  he  would  have 
nothing  to  do  with  it,  for  his  soul  abhorred  it  in  relation  to  so  solemn,  a  proced- 
ure. Yes.  indeed,  this  divinity  of  party  bate,  when  it  possess  a.  man,  throws 
him  now  into  the  fire  and  now  into  the  water,  and  he  is  unsuitable  lo  be  ajcdge 
until  he  can  come  again  clothed  and  in  his  right  mind  to  hear  the  evidence  and 
administer  ihe  law. 

But  to  come  down  to  the  words  of  our  English  history  and  experience,  if  this 
is  not  a  court  it  is  a  scaffold,  and  an  honorable  managei'  yesterday  told  you  so, 
that  each  one  of  yon  brandished  now  a  headsman's  axe  to'exeeute  vengeance,  you 
having  tried  the  offender  on  the  night  of  the  21st  of  February  already.  I  would 
not  introduce  these  hold  words  that  should  make  this  a  scaffold,  in  the  eyes  of 
the  people  of  this  country,  and  yon  headsmen  brandishing  your  axes,  but  the 
hoBorablo  manager  has  done  so,  and  have  no  difficulty  in  saying  to  you  that  if 
you  are  not  a  court,  then  you  are  that  which  he  described  and  nothing  else.  If 
it  be  true  that  on  the  night  of  the  SIst  of  Febriiary,  upon  a  crime  committed  by 
the  President  at  midday  of  that  date  and  on  an  impeachnient  moving  already 
forward  to  this  chamber  from  the  House  of  Representative-",  you  did  hold  a 
court  and  did  condemn,  then  you  are  here  standing  about  the  scaffold  of  execu- 
tion, and  the  part  that  you  are  to  play  is  only  that  which  was  assigned  you  by 
the  honorable  manager,  Mr,  Stevens,  and  he  warned  you,  held  by  fealty  to  your 
own  judgments,  not  to  blench  at  the  sight  of  the  blood. 

Now,  to  what  end  is  this  prodigious  effort  to  espel  from  this  tribunal  all  ideas 
of  court  and  of  justice?  What  is  it  but  a  hold,  reckless,  rash,  and  foolish 
avowal  that  if  it  be  a  court,  there  is  no  cause  here  that,  upon  judicial  reason, 
■upon  judicial  scrutiny,  upon  judicial  weighini?  and  balancing  of  fact  and  of  law, 
can  result  in  a  judgment  which  the  impeaching  party  here,  the  managers  and 
House  of  Representatives,  demand  and  constitution  ally  may  demand  to  be  done 
by  this  court  i"  At  last,  to  what  end  are  the  wisdom,  and  the  courage,  the  civil 
prudence  and  the  knowledge  of  history  which  our  fathers  brought  to  the  fram- 
ing of  the  Constitution ;  of  what  service  this  wise,  this  honest  frown  in  the  Con- 
stitution upon  ex  foH  facto  lawa  and  bills  of  attainder  ?  What  is  a  bill  of 
fattainder;  what  is  a  hill  of  pains  and  penalties  in  the  experience  and  in  the 
learning  of  English  jurisprudence  and  parliamentary  history  %  It  is  a  proceed- 
ing by  the  legislatiU'e.  as  a  legislature,  to  enact  crime,  sentence,  punishment,  all 
in  one.  And  certainly  there  is  no  alternative  for  you  ;  if  you  do  not  sit  here 
i  under  law  to  examine  evidence,  ib  be  impartial,  and  to  regard  it  as  a  question  of 
personal  guilt  to  bo  followed  by  personal  punishment  and  personal  consequences 
upon  the  alleged  delinquent,  then  you  are  enacting  a  bill  of  pains  and  penalties 
upon  the  simple  form  that  a  majority  of  the  House  and  two- thirds  of  the  Senate 
must  concur,  and  the  Constitution  and  the  wisdom  of  our  ancestors  all  pass  for 
nought. 

Our  ancestors  were  brave  and  wise,  but  they  were  not  indifferent  to  the  dan- 
gers that  attended  this  tribunal.  They  had  no  resource  in  the  Constitution 
where  they  could  so  well  fix  this  necessary  duty  in  a  free  government  to  hold 
all  its  servants  Hmenable  to  public  justice  for  the  public  service  except  to  de- 
Tolve  It  upon  this  Senate  ;  but  let  me  show  yon  within  the  brief  compass  of  the 
debate,  and  the  only  material  debate,  in  the  Journal  of  the  Convention  tliat 
framed  the  Constitution,  how  the  fears  and  the  doubts  predominated  : 

Mr.  Madison  objected  to  a  trial  of  the  President  bj  the  Senate,  especially  as  he  waa  to 
be  impeached  by  the  oilier  branch  of  the  legislature  ;  aud  for  an;  act  ivhtcb  mig-ht  be  calied 
a  miBdameanor.  The  President,  underthesecircomstsnces,  was  made  improperly  dependent. 
He  wuuld  prefer  the  Supreme  Court  for  tbe  trial  of  impeaehmenta  :  or.  rather,  a  tribunal  of 
which  chat  shoutd  form  a  part. 

Mr.  Gouvemeur  Morris  thought  no  other  tribunal  than  the  Senate  could  be  trusted.  The 
Supreme  Court  were  too  Tew  in  numtwrs,  aud  might  be  warped  or  corrupted.  He  waeagainst 
a  dependence  of  the  Executive  on  the  legislature,  cousideiing  the  legislative  tyranny  the 
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.great  daneer  to  bo  apprehended;  but  there  coDlcl  be  no  danger  tbat  the  Senate  would  say  un- 
trnly,  on  their  oaths,  that  the  Preaidenl  was  gailty  of  crimes  or  facts,  especially  as  in  four 
jears  he  can  be  turned  out. 

That  was  Goiiverneur  Morrie's  wisdom  aa  to  the  extent  to  which  the  Senate 
might  be  trusted  under  the  sanctiona  and  obligations  of  jadicial  oaths  ;  but — 

Mr.  Pinckney  disapproved  of  making  the  Senate  the  court  of  im  peach  men  ta,  as  render- 

'      -     " ""■  "        ■      ■    '  the  two 

'  the  intiuence  of  heat  and  factioo,  throw  him 

as.) 

There  is  tile  sum  and  substance  of  the  wisdom  that  our  ancestors  could  bring 
to  the  subject  of  whether  this  was  to  be  or  could  be  a  court.  It  is  undoubtedly 
a  very  great  burden  aud  a  very  exhaustive  test  upon  a  political  body  to  turn  it 
into  a  court  for  the  trial  of  an  executive  official  in  ordinary  cireum stances.  I 
shall  hereafter  point  out  to  you  the  very  peculiar,  the  very  comprehensive  and 
oppressive  concurrence  and  combination  of  circumatatices  as  bearing  on  this 
trial  that  require  of  you  to  brace  yourselves  upon  all  the  virtue  that  belouga  to 
you  and  to  hold  oh  to  this  oath  for  the  Divine  aid  that  may  support  you  under 
this  most  extraordinary  test  of  human  conduct  to  which  our  Constitution'enbjecta 
you  to-day.  Now,  what  could  the  Constitution  do  for  us?  A  few  little  words, 
and  that  is  all — truth,  justice,  oath,  duty.  And  what  does  the  whole  scope  of 
<iur  moral  nature  and  the  whole  support  we  may  hope  from  a  higher  aid  extend 
to  in  any  of  the  affairs  of  life  but  these?  Truthi  justice,  oath,  duty  control  the 
fate,  life,  liberty,  character,  and  property  of  every  citizen.  Truth,  justice,  oath, 
duty  are  the  ideas  that  the  Constitution  has  forced  upon  your  soula  to-day.  You 
receive  them  or  you  neglect  them;  whichever  way  you  turn  you  cannot  be  the 
eame  men  afterward  that  you  were  before.  Accepted,  embraced,  obeyed,  you 
fire  nobler  and  stronger  and  better.  Spurned,  rejected,  yon  are  woree  and  baser 
and  weaker  and  wickeder  than  before.  And  it  is  tbns  that  by  strong  ideas  a 
free  government  must  always  be  held  to  the  path  of  duty  and  to ^the  maintenance 
«f  its  own  authority  and  to  the  prevalence  of  its  own  strength  for  its  perpetual 
existence. 

They  are  little  words,  but  they  have  great  power.  Truth  is  to  the  moral 
world  what  gravitation  is  to  the  material ;  it  is  the  principle  tipon  which  it  is 
«atabliahed  and  coheres;  and  justice  in  the  adaptation  of  truth  to  the  affairs  of 
men  is  in  human  life  what  the  mechanism  of  the  heavens  is  to  the  principle  that 
sustains  the  forces  of  the  globe-  Duty  is  acceptance,  obedience  to  these  ideas, 
and  this  once  gained  secures  the  operation  which  was  intended.  "When,  then, 
you  bend  submissive  to  this  oath,  that  faith  among  men  which,  as  Burke  says, 
"  holds  the  moral  elements  of  the  world  together,"  and  that  faith  in  God  which 
binds  that  world  to  His  throne,  subdue  you  to  the  service  of  truth  and  justice; 
and  the  ever-living  guardian  of  human  rights  and  interests  does  not  neglect 
what  is  essential  to  the  preservation  of  the  human  race  and  its  advancement. 
The  purity  of  the  family  and  the  sanctity  of  justice  have  ever  been  cared  for, 
and  will  ever  be  cared  for.  The  furies  of  the  Greek  mythology  bad  charge  of 
the  sanctions  of  an  oath.  Tlie  imaginations  of  the  prophets  of  the  world  have 
isanctionod  the  solemnity  of  an  oath,  and  peopled  the  place  of  punishment  with 
oath-breakers  ;  and  all  the  tortures  and  torments  of  history  are  applied  to  public 
■servants  who,  in  betrayal  of  sworn  trust,  have  disobeyed  those  high,  those 
oecessitous  obligations  without  which  the  whole  fabric  of  society  falls  in  pieces. 

I  do  not  know  why  or  how  it  is  that  we  are  so  constituted,  but  bo  it  is.  The 
moral  world  has  its  laws  as  well  as  the  material.  Why  a  point  of  steel  lifted 
above  temple  or  dome  should  draw  the  thunderbolt  and  speed  it  safely  to  the 
ground  I  know  not.  How,  in  our  mpral  constitution,  an  oath  lifted  to  heavea 
can  draw  from  the  great  swollen  clond  of  passion  and  of  interest  and  of  hate  its 
charge  I  know  not,  but  so  it  is.  And  be  sure  that  loud  and  long  as  these  hon- 
orable managers  may  talk,  although  they  speak  in  the  voice  of  "all  the  people 
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of  the  United  States,"  with  their  hold  persuasions  that  you  shall  not  obey  a 
judicial  oath,  I  can  bring  against  it  but  a  single  sentence  and  a  single  voice;  but 
that  sentence  is  a  commandment  and  that  voice  speaks  with  authority,  "Thou 
shalt  not  take  the  name  of  the  Lord  thy  God  in  vain,  for  the  Lord  will  not  holA 
him  guiltless  that  taketh  his  name  in  vain." 

The  moth  may  consume  the  ei-mine  of  that  supreme  justice  whose  robes  you 
wear;  rust,  senators,  may  corrode  the  sceptre  of  your  power;  nay,  Messrs. 
Managers,  timi;  even  shall  devour  the  people  whose  presence  beating  against 
the  doors  of  this  Senate-house  you  so  mueb  love  to  vaunt  and  menace,  but  of 
the  word  that  I  have  spoken  "heaven  and  earth  shall  pass  away  and  no  jot  or 
fittleof  it  fail." 

I  have  now  reached,  Mr.  Chief  Justice  and  Senators,  a  point  where  an  ad- 
journment would  be  agreeable,  if  sit ch  is  the  pleasure  of  the  Senate. 

Mr.  OorJKLT.Mfi.  I  move  that  the  Senate  sitting  as  a  court  of  impeachment 
adjourn  until  to-morrow. 

The  motion  was  agreed  to ;  and  the  Senate,  sitting  for  the  trial  of  the  impeach- 
ment, adjourned. 


Wednesday,  Apnl29,  1S68. 

The  Chief  Justice  of  the  United  States  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-ftrms, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Ilepresenta- 
tives  and  the  counsel  for  the  respondent,  except  Mr.  Stanbery,  appeared  and 
took  the  seats  assigned  ro  them  respectively. 

The  members  of  the  House  of  Representatives,  as  in  Committee  of  the 
"Whole,  preceded  by  Mr.  E.  B.  Washburnc,  chairman  of  tliat  committee,  and 
aceompauied  by  t^ie  Speaker  and  Clerk,  appeared  and  were  conducted  to  the 
seats  provided  lor  them. 

The  journal  of  yesterday's  proceedings  of  the  Senate,  sitting  for  the  trial  of 
'the  impeachment,  was  read. 

Mr.  Nelson.  Mr.  Chief  Justice  and  Senators > 

Mr.  SUMNEQ.  Mr.  President,  before  the  gentleman  makes  a  motion  I  send  an 
order  to  the  cbair. 

The  Chief  Justice.  The  Secretary  will  read  the  order. 

The  chief  clerk  read  the  order,  as  follows : 

Whereas  Mr.  Nelson,  one  of  the  counsel  for  the  President,  in  addressing  the  Senal*,  has 
used  diaorderl;  words,  as  follows,  numely  :  be^nalDg;  wilh  persoualities  directed  to  one  of 
the  uiHuagere  be  proceeded  to  saj,  "  Su  far  us  any  questiou  that  the  gentleman  desiras  to 
maliQ  of  a  personal  character  with  ma  is  coDcerned.  this  is  not  the  place  to  make  it.  Let 
him  make  it  elsewLere  if  he  desires  to  do  it ;"  and  whereas  such  language,  besides  being  dis- 
creditable to  these  proceedings,  is  apparently  intended  to  provuke  a,  duel  or  to  aiguifj  a 
williugness  to  fight  a  duel,  coulrurj  to  law  audgoud  morals:  Tberefure, 

Orde'ed,  That  Mr.  Nelson,  odd  of  the  counsel  of  the  Presideut,  has  justly  deserved  the 
disapprobation  of  the  Senate. 

Mr,  Nelson.  Mr.  Chief  Justice  and  Senators 

The  Chief  Justice.  Tho  counsel  can  proceed  only  by  unanimoas  consent. 

Mr.  Nblso.v.  I  was  just  going  to  ask  permission,  Mr.  Chief  Justice, 

Mr,  Sumner.  I  must  object,  unless  it  is  in  direct  explanation. 

Mr,  NelsuN.  All  I  desire  to  say  this  morning  to  the  Senate 

Mr.  Sumner.  I  must  object,  unless  it  is  in  direct  explanation. 

Mr.  Sherman.  1  object  to  the  consideration  of  the  resolution. 

Mr.  Nelson.  If  you  will  permit,  I  will  simply  state  this  much 

Mr.  Sherman.  I  have  no  objection  to  the  explanation,  but  I  object  to  the 
COnsiderBtion  of  the  resolution, 

The  Chief  Justice.  I  will  ^k  the  counsel  whether  he  proposes  to  make  an 
explanation. 
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Mr,  NsLSON.  All  tbat  I  desired  to  do,  Mr.  Chief  Juslice,  this  morning,  was  to 
tead  the  letters,  as  I  indicated  to  the  Senate  yeplerday  that  I  should  ask  permis- 
sion to  do.     That  is  all  I  desire  to  do,  with  a  single  word  of  explanation. 

The  Chief  Justice.  The  resolution  proposed  by  the  senator  from  Maesa- 
ehusetta  is  not  before  the  Senate  if  it  is  oojected  to. 

Mr.  Sherman.  I  object  to  its  consideration  now, 

Mr.  Manager  Butler,  If  the  President  and  Senate  will  spare  me  a  single 
word.  I  ti  ust,  so  far  as  I  am  concerned,  that  anything  that  arose  out  of  what 
occurred  yesterday  may  be  ended  from  any  language  that  the  learned  connpel 
nsed  toward  me,  and  1  hope  that  no  further  action  may  be  taken  upon  tbat 
matter.  As  to  the  reading  of  tlte  letters,  I  propose  to  object  to  that  until  they 
can  be  proved  in  the  ubwjI  course  of  judicial  proceedings, 

Mr.  JoH\sox.  Mr.  Chief  Justice,  I  move  to  lay  the  reiiotation  offered  by  the 
senator  from  Massachusetts  upon  the  table. 

The  Chief  Justice.  It  is  not  before  the  Senate. 

Mr.  Nelson.  Senators,  you  will  allow  me  to  say  one  word  ? 

Mr,  Sdmnbr,  Mr.  President,  I  wish  to  inquire  whether  the  gentleman  can 
proceed  except  by  unanimous  consent. 

The  Chief  Justice.  He  cannot. 

Mr.  SuM\ER.  I  must  object  to  any  person  proceeding  who  has  used  the  lan- 
guage in  this  chamber  used  by  that  gentleman. 

Mr.  Trumbull.  Mr.  President 

The  Chief  Justice.  TlieChiefJustice,  perhaps,  erred,  through  inadvertence, 
in  responding  to  the  senator  from  Maasachnsetts,  The  Senate  undoubtedly 
can  give  leave  to  the  counsel  to  proceed  if  it  sees  fit ;  but  if  any  ol  jection  is 
made,  the  question  whether  he  have  leave  or  uot  must  be  submitted  to  the 
Senate. 

Mr.  Trumbill.  Mr.  president,  after  what  Las  occurred,  a  statement  having 
been  received  from  the  managers,  I  think  it  proper  that  the  couosel  should  have 
permission  also  to  make  a  statement  in  explanation;  and  I  move  that  he  have 
such  leave. 

The  ChieV  Justice.  Senators,  you  who  are  in  favor 

Mr.  Manager  Butler,  Is  that  debatable  j 

The  Chief  Justice  signified  tbat  it  was  not. 

Mr.  Sumner.  Mr.  President,  I  wish  to  understand  the  nature  of  the  motion 
made  by  the  senator  from  Illinois.  Is  it  that  the  counsel  have  leave  to  explain 
his  language  of  yesterday,  or  that  he  have  leave  to  introduce  the  letter  1 

Mr.  Johnson.  No  debate  is  in  order. 

The  Chief  Justice.  Debate  is  not  in  order, 

Mr.  Trumbull.  It  is  not  in  reference  to  letters.  My  motion  is  that  he  have 
leave  to  make  his  esplanalion;  I  do  not  know  what  it  is.  loasmucb  as  one  of 
the  managers  has  made  an  explanation,  I  titink  it  due  to  the  counsel  that  he  be 
allowed  to  make  an  explanation. 

Mr.  Manager  Butler.  Do  you  mean  to  have  the  letters  read  t 

The  Chief  Justice.  Senators,  you  who  agree  that  the  counsel  shall  have 
leave  to  make  an  explanation  to  the  Senate  will  say  aye  ;  contrary,  no.  (Put- 
ting the  question,)     The  ayes  appear  to  have  it.     The  ayes  have  it. 

Mr.  Nelson.  Mr,  Chief  Justice  and  Senators,  I  hope  you  will  allow  me  before 
I  make  this  explanation  to  say  a  single  word  in  answer  to  the  resolution  offered 
by  the  honorable  senator,  |Mr.  Snmner,]  not  for  the  purpose  of  censuring  the 
BCDstor,  but  for  tlie  purpose  of  saying  to  the  Senate  that  the  remarks  which  I 
made  in  the  Senate  yestei-day  were  made  under  the  heat  of  what  I  esteemed  to 
be  very  great  provocation.  I  intended  no  offence  to  the  Senate  in  what  I 
SMd.  If  anytliing  is  to  be  done  with  the  gentleman's  resolution,  I  hope  the 
Senate  will  permit  me,  before  disposing  of  that,  to  defend  myself  against  this 
imputation,  and  to  show  the  reason  why  I  indulged  in  the  remarks  I  did.     But 
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as  the  honorable  iDanager  haa  signified  a  willingness  that  this  thing  shall  end,  I 
meet  him  in  the  same  way.  So  far  as  I  am  concerned,  I  desire  to  Bay  nothing 
more  of  a  personal  character  whatever. 

The  lettera  which  I  desire  to  read 

Mr,  Manager  Butler.  I  object  that  they  are  not  genuine-nor  proved. 

Mr.  Nelson.  I  read  them  merely  as  a  part  of  my  explanation. 

Mr.  Manager  Butler.  I  do  not  think  that  can  be  done. 

The  Cheep  Justiob,  The  Chief  Justice  la  under  the  impression  that  the 
leave  doea  not  extend  to  the  reading  of  the  lettera.  If  he  is  wrong  the  Senate 
will  correct  him.  If  any  senator  chooses  to  make  a  motion  that  leave  be  given 
that  will  be  put  to  the  Senate. 

Mr.- Da  VIS.  Mr.  Chief  Justice,  I  rise  to  a  point  of  order.  After  the  Senate 
has  permitted  one  of  the  counsel  to  make  an  explanation.  I  make  the  question 
whether  a  manager  has  any  right  to  interpose  an  objection.  I  concede  that  a 
senator  may  have  such  a  right ;  but  I  deny  that  a  manager  has  any  such  right 
as  that. 

The  Chirf  Justice.  The  Chief  Justice  understood  the  motion  of  the  senator 
from  Illinois  to  be  confined  to  an  explanation  of  the  personal  matter  which 
arose  yesterday,  and  that  it  did  not  extend  to  the  reading  of  the  lettera  which 
the  counsel  proposed  to  submit  to  the  Senate ;  but  leave  can  be  given  if  the 
Senate  sees  fit, 

Mr.  Howard.  Mr.  President,  I  beg  leave  respectfully  to  object  to  the  reading 
of  the  letters  which  are  proposed  to  be  read  by  the  counsel. 

The  Chief  Justice.  No  debate  is  in  order;  and  no  motion  is  at  present 
before  the  Senate, 

Mr.  Howard.  I  raise  the  objection  until  after  they  have  been  presented  to 
the  managers  for  examination. 

Mr.  Hendricks.  Mr.  President,  I  move  that  the  counsel  be  allowed  to  read 
ao  much  of  the  letter  as  will  show  to  the  Senate  what  date  it  bears. 

Mr.  NfiLsoN.  That  is  all  I  want. 

Mr.  Tipton.  Mr.  President,  I  call  for  the  regular  order  of  the  morning,  the 
defence  of  the  President. 

The  Chikf  Justice.  The  regular  order  is  the  motion  of  the  Senator  from 
Indiana.  [M.t.  Hendricks. J 

Mr.  Howe.  I  should  like  to  hear  the  motion  stated.     I  did  not  understand  it. 

The  Cmii^f  Jostick.  The  senator  from  [ndiana  will  restate  his  motion. 

Mr.  Hendricks.  The  motion  which  I  made  is  that  the  attorney  for  the  Pres- 
ident be  allowed  fo  read  so  much  of  the  letter  as  will  show  its  date  and  the  place 
at  which  it  was  written. 

The  Chiek  Justice.  Senators,  the  question  is  on  the  motion  of  the  Senator 
from  Indiana. 

The  motion  was  agreed  to. 

Mr.  Nelson.  Tlie  first  letter  to  which  I  alluded  is  a  letter  bearing  date  March 
9,  1868,  addressed  by  Benjamin  F.  Butler  to  "  Oobnel  J.  W.  Shaffer,  Washing- 
ton, District  of  Columbia." 
.Mr.  Johnson.  Does  that  purport  to  he  an  oiiginal  letter  or  a  copyl 

Mr.  Nelson.  I  understand  it  to  purport  to  be  an  original  letter.  My  under- 
standing is  that  this  is  the  genuine  signature  of  Benjamin  F.  Butler,  and  these 
are  the  genuine  and  original  signntures  of  John  A.  Ljgau  and  J.  A.  Garfield. 
I  am  not  acquainted  with  the  handwriting  of  the  gentlemen,  but  only  speak 
from  information.  If  the  Senate  would  allow  me  to  read  this  letter — it  is  a  very 
short  one  ;  1  do  not  want  to  make  any  comment  on  it  except  merely  to  explain 
the  matter  about  the  dates. 

Mr.  Manager  Butlbr.  I  have  no  objection  if  you  allow  me  to  reply  to  it, 

Mr,  Howe.  I  must  object. 

Mr.  Howard,  I  object  to  the  reading  of  the  letter. 
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The  Ohibp  Juhticr.  It  cannot  be  read  under  the  order  which  haa  been  made. 

Mr.  NKLSi^^.  The  fact  to  which  I  desire  to  call  the  attention  of  the  Senate, 
and  it  ia  necessary  for  me  to  do  eo,  is,  that  this  letter  in  the  caption  bears  date, 
as  I  have  shown,  on  the  9ih  of  March,  1868,  It  is  signed  here  "  Benjamin  F. 
Butler."  Below  the  signature  of  Benjamin  F.  Butler  are  the  words,  "  I  concur 
in  the  opinion  above  expressed  by  General  Butler,"  signed  "  John  A.  Logan." 
Below  ihat  are  the  words  "And  1,"  signed  "J.  A.  Garfield."  There  ia  no 
other  date  in  that  letter  from  beginning  to  end,  except  the  9th  of  March,  1868. 

Mr.  Johnson.  Will  the  counsel  permit  me  to  ask  whether  the  handwriting 
in  which  the  date  is  written  ia  the  same  apparently  in  which  the  letter  is  ? 

Mr.  Nklso.v.  The  handwriting  in  which  the  date  is  written  ia  precisely  the 
eame  handwri  ing  as  the,  address  and  body  of  the  letter ;  but  the  aignature  to 
the  letier,  aa  I  lake  it,  ia  in  a  diiFerent  handwriting  from  the  body  of  the  letter. 

On  the  i6th  of  March.  1868,  Mr.  Chaunc^y  F.  Black  addreased  a  letter  to  the 
Preaident  staling  that  he  encloaed  a  copy  of  the  letter  to  which  I  have  just 
adTerted  ;  and  in  order  that  the  Senate  may  understand  that,  you  will  observe 
that  the  copy  is,  aa  I  believe,  identical  with  the  original  letter  which  I  have  just 
produced 

Mr.  Howe.  Mr.  President 

The  Chief  Justicb.  The  gentleman  will  confine  himself  exclnsively  to  the 

Mr.  Nelson.  Altogether  to  the  dates;  but  I  cannot,  if  your  honor  please, 
explain  this  thing  about  the  dates  without  this  reference,  as  the  Senate  will  see. 
I  am  not  trying  to  mitke  an  argument ;  I  do  not  intend  to  violate  any  rnle  of  the 
Senate  knowingly;  and  your  honor  will  see  in  a  moment  that  I  am  not  trying 
to  make  an  argument. 

Mr.  Kkmiricks.  Mr.  President,  my  motion  was  that  the  attorney  be  allowed 
to  read  so  much  of  the  letter  as  would  show  the  date.  1  think  that  is  all  that  it 
is  important  for  the  Senate  to  know  in  this  perannal  explanation,  and  I  object  to 
an  explanation  in  regard  to  ihe  letter  going  further,  except  so  far  as  it  is  indirect 
reaponpr-  to  the  points  made  against  h  in. 

Mr.  Kels<i.\,  If  the  honorable  Senate  and  the  Chief  Justice  will  allow  me  to 
Bay  a  word  there,  !  cannot  explain  about  the  date  of  this  copy  unless  I  tell  you 
the  difference  between  this  paper  end  the  other  paper  which  I  have  read.  It  is 
impossible  for  me  1o  explain  I  he  date  otherwise.  All  I  can  aay  is  that  this  opy 
bears  the  same  date  as  the  oinginal,  and  has  the  additional  signatures  of  Mr. 
Kooiita,  J.  K.  Moorhead,  Tbaddeus  Stevens,  J.  G.  Blaine,  and  John  A  Bing- 
ham ;  and  that  there  is  no  other  date  to  this  letter  except  the  date  in  the  cap- 
tion of  the  letter.  That  is  the  only  explauat.ion  I  can  make.  You  will  see  that 
the  copy  is  precisely  like  the  original  down  to  the  words,  "Andl,  J.  A.  Garfield." 
Then  comes  in  tliis  letter,  which  as  to  these  names  is  an  original,  the  words  "  I 
concur.  W.  H  Koontz  ;"  followed  by  the  namea  '' J.  K.  Moorhead,  Tunddeus 
Stevens,  J.  G.  Blaine,"  and  "John  A.  Bingham;"  and  in  that  paper,  from 
beginning  to  end,  there  ia  no  date  but  the  9tli  of  March.  That  ia  the  explana- 
tion I  have  lo  make. 

The  Chief  Justice.  The  counsel  for  the  President  will  please  proceed  with 
the  argument  in  defence, 

Mr.  CA.MERnNi.  Before  the  counsel  proceeds  I  desire  to  submit  an  order. 

The  CHtKK  Justice.  The  Secretary  will  read  the  order  proposed  by  the  sen- 
ator from  Pennsylvania. 

The  chief  clerk  «ad  the  order,  aa  follows : 

That  tb«  Senate,  sittin);  an  a  court  nf  impeachment,  shall  herealXer  hold  night  BenatoBS, 
commeiiuJDg  Bt  eight  o'clock  p.  ni.  Ui-daf  aud  continuing  udCU  11  o'clock  p.  m.,  nntil  tbe 
Brifumenta  of  the  ikiiiiisp)  for  (lie  Presiileut  and  of  ibe  muutj^ert  on  iho  part  of  the  Heaie 
of  Hepresaoiativefl  shall  be  concluded. 

Mr.  Johnson.  I  object. 
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The  CiiiKF  Justice.  The  present  couBideration  being  ubjected  to,  the  order 
will  lie  upon  the  t-.tbla. 

Mr.  Manager  Butlbr.  Shall  these  papers,  Mr.  President,  whicb  have  been 
read  be  placed  upim  the  records  of  the  court  now,  eo  that  we  can  get  at  them  J 
The  originals  I  desire. 

The  Chief  Ji.'h-MCE.  The  Chief  Justice  is  unable  to  answer  that  question. 
He  takes  it  for  granted  thnt  the  counsel  will  Eiibmit  them  to  the  honorable 
managers. 

Mr,  Manager  Butler.  I  beg  jour  pardon.  They  were  only  submitted  under 
insult. 

Mr.  Nelson.  Ail  I  desired  to  do  was  tbia  ;  the  honorable  gentlemen  asked 
me  to  submit  the  letters  to  thorn.  I  said  I  would  most  assuredly  let  them  have 
them  if  he  would  return  the  originals;  and  I  would  hand  the  letters  and  copies 
to  them.  The  gentleman  can  take  them  with  the  understanding  that  he  returns 
them  to  me. 

The  CaiKF  Justice.  There  can  be  no  further  discussion  of  this  matter 
except  with  the  consent  of  the  Senate. 

Mr.  Nklso.n,  There  are  the  letters,  [aending  the  papers  to  Mr.  Manager 
Butler.] 

Mr.  Manager  Butler.  No,  sir ;  let  them  go  on  the  files. 

Mr,  Nelso.v,  I  will  deposit  them  with  the  Secretary  fcir  the  present. 

Mr.  Manager  Butler.  Let  them  go  on  the  files. 

[The  papers  were  handed  to  the  Secretary.] 

The  Chief  Justice.  The  counsel  for  the  President  will  proceed  with  the 
argument. 

Mr.  EvARTS.  Mr.  Chief  Justice  and  Senators,  if  indeed  we  have  arrived  at 
a  settled  conclusion  that  this  is  a  court,  that  it  is  governed  by  the  law,  that  it  is 
to  confine  its  attention  to  the  facts  applicable  to  the  law,  and  regard  the  sole 
evidence  of  those  facts  to  be  embraced  within  the  testimony  of  witnesses  or 
documents  produced  in  court,  we  hjve  made  great  progress  in  separating,  at 
least,  from  your  further  coJisideration  much  that  bus  been  impressed  upon  your 
attention  heretofore. 

If  the  idea  of  power  and  will  is  driven  from  this  assembly,  if  the  President 
is  hero  no  longer  exposed  to  attacks  upon  the  same  principle  on  which  mea 
claim  to  hunt  the  lion  and  harpoon  the  whale,  then,  indeed,  much  that  has  been 
said  by  the  honorable  managers,  and  much  that  is  urged  upon  your  atten- 
tion from  so  many  quarters,  falls  harmless  in  your  midst.  It  cannot  be  said  of 
this  Senate,  firlur  nameris  leges  solutis,  that  it  is  carried  by  numbers  uni-e- 
strained  bylaw.  On  the  contrary,  right  here  is  might  and  power;  and,  as  its 
servants  and  iu  its  investigation  and  pui-suit,  your  sole  duty  is  exhausted.  It 
follows  from  this  that  the  President  is  to  be  tiied  upon  the  charges  which  are 
produced  here,  and  not  upon  common  fame,  and  least  of  all  is  he  to  be  charged 
in  your  judgment,  as  he  has  been  inveighed  agaimat  hour  after  hour  in  argu- 
ment, upon  charges  which  the  impeaching  authority  of  the  House  of  Kepreseota- 
tives  deliberately  threw  out  as  unworthy  of  impeachment  and  unsuitable  for 
trial.  We,  at  least,  when  we  have  an  indictment  brought  into  court  and  another 
indictment  ignored  and  thrown  out,  are  to  be  tried  upon  the  former  and  not 
upon  the  latter.  And  if,  on  the  9th  of  December  of  the  last  year,  the  House 
of  Representatives,  with  whom,  by  the  Constitution,  rfsts  the  sole  impeaching 
power  under  this  goverumi'Ut,  by  a  vote  of  one  hundred  and  seven  to  fitt.y-seven, 
threw  out  all  the  topics  thnt  fill  up  the  declamatory  addresses  of  the  learned 
managers,  it  is  enough  for  me  to  say,  that  for  reasons  satisfactory  to  that  author- 
ity, the  House  of  Representatives,  that  bill  was  thrown  out  and  those  charges 
were  withheld. 

80,  too,  if  it  be  a  trial  on  public  prosecution,  and  with  the  ends  of  public  jus- 
tice alone  in  view,  the  ordinary  rule  of  restraint  of  the  conduct  of  the  prosecu- 
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ting  authorttiee  applies  here;  and  I  do  sot  heeitate  to  aay  that  thi»  trial — to  be, 
in  our  annala,  the  most  conspicuous  that  our  hiatory  will  present ;  to  be  scrnti- 
nized  by  more  profeaaional  eyes,  by  the  attention  of  more  scholars  at  home  and 
abroad  ;  to  be  preaerved  in  more  libraries;  to  be  judged  of  as  a  national  trait, 
a  national  scale,  a  national  criterion  forever — preaents  an  unexampled  spectacle 
of  a  prosecution  that  overreaches  judgment  from  the  very  beginning  and  inveigha 
and  aelects  and  impugns  and  oppreases  as  if  already  convicled,  at  every  stage, 
the  victim  they  pursue.  The  duty,  the  constraint  upon  a  prosecuting  anthority 
under  a  government  of  law  pursuing  only  the  public  justice,  is  scarcely  less 
strict  and  severe  than  that  which  reatB  upon  the  judge  himself.  To  select  evi- 
dence, having  poeaoasioo  of  better;  to  exclude  evidence,  knowing  that  it  beara 
upon  the  inquiry ;  to  reatrict  evidence,  knowing  that  the  field  is  thus  closed 
against  the  true  point  of  justice,  is  no  part  of  a  prosecuting  authority's  duty  or 
power.  Whatever  may  be  permitted  iu  the  private  contests  of  the  forum,  in  th« 
zeal  of  contending  lawyers  for  contending  clienta,  there  is  no  such  authority,  no 
such  duty,  no  such  permiaaioii  by  out  laws  in  a  public  prosecution.  Much  leee, 
when  the  proofs  have  been  thua  kept  narrow,  when  the  charges  are  thus  pre- 
cise and  technical,  is  it  permissibie  for  a  prosecuting  anthority  to  enlarge  the 
area  of  declamation  and  invective.  Much  lesa  ia  it  suitable  for  a  public  prose- 
cution to  inapire  in  the  minds  of  the  court  prejudice  and  extravagance  of  juris- 
diction beyond  the  points  properly  submitted. 

It  has  usually  been  supposed  that  upon  actual  trials  involving  serious  conse- 
quences forensic  diacusaion  was  the  true  method  of  dealing  with  the  subject, 
and  we  lawyers  appearing  for  the  President  being,  as  Mr.  Manager  Boutwell 
has  been  polite  enough  to  say,  "  attorneys  whose  practice  of  the  law  has  sharp- 
ened but  not  enlarged  their  intellects,"  have  confined  ourselves  to  that  method 
of  forensic  discussion.  But  we  have  learned  here  that  there  ia  another  method 
of  forensic  controversy  which  may  be  called  the  method  of  concussioTi.  I  under- 
stand the  method  of  concuasion  to  be  to  make  a  violent,  noiay,  and  explosive 
demonstration  in  the  vicinity  of  the  object  of  attack,  whereas  the  method  of  dia- 
cusaion is  to  penetrate  the  position,  and  if  successful  to  capture  it.  The  Ohineae 
method  of  warfare  ia  the  method  of  concussion,  and  consists  of  a  great  braying 
of  trumpets,  sounding  of  gonga,  shouts,  and  shrieks  in  the  neighborhood  oF  the 
opposing  force,  which  rolled  away  and  the  air  clear  and  calm  again,  the  effect  is 
to  bo  watched  for.  But  it  has  been  reserved  for  as  in  our  modern  warfare,  as 
illustrated  during  the  rebellion,  to  present  a  more  singular  and  notable  instance 
of  the  method  of  warfare  by  concussion  than  has  ever  been  known  before.  A 
fort  impregnable  by  the  method  of  diacusaion,  that  is,  penetrating  and  capturing 
it,  has  been  on  the  largest  acale  attempted  by  the  method  of  concussion,  and 
some  two  hundred  and  fifty  tons  of  gunpowder  in  a  hulk  mooted  near  the  atone 
walla  of  the  fort  has  been  made  the  means  and  the  occasion  of  thia  vast  experi- 
ment. Unsatisfied  with  that  trial  and  its  result,  the  honorable  manager  who 
opened  this  case  [Mr.  Butler]  seems  to  have  repeated  the  experiment  in  the 
vicinity  of  the  Senate.  iLaugbter.]  The  air  was  filled  with  epithets,  the  dome 
ahook  with  invective.  Wretchedness  and  misery  and  suffering  and  blood,  not 
included  within  the  record,  were  made  the  means  of  this  explosive  mixture.  And 
here  we  are»surviving  the  concussion,  and  after  all  reduced  to  the  humble  and 
homely  method  of  discussion  which  belongs  to  "  attorneys  whose  intellecta  have 
been  sharpened  but  not  enlarged  by  the  practice  of  the  law."     [Laughter.] 

In  approaching,  then,  the  consideration  of  what  constitutes  impeachable 
offences,  within  the  true  method  and  duty  of  that  solemn  and  unusual  proced- 
ure and  within  the  Oonstitoiion,  we  see  why  it  was  that  the  effort  was  to  make 
this  an  inquisition  of  office  inatead  of  a  trial  of  personal  and  constitutional 
guilt ;  for  if  it  is  an  inqueat  of  office,  "  crowner'a  quest  law "  will  do  through- 
out for  us,  instead  of  the  more  solemn  precedents  and  the  more  dignified  anthor- 
itiea  and  dnties  which  belong  to  solemn  trial.    Mr.  Manager  Butler  haa  j^tui 
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US  a  very  thorough  and  well-con  aid  ered  suggestion  of  what  constitutes  an 
impeachable  offence.  Let  me  ask  your  attention  to  it ;  and  every  one  of  these 
words  ia  Hnderscored  by  the  honorable  manager : 

We  (It-Sne.  tberefure,  so  impeadtabte  bigh  crime  or  misdempnnor  to  be  one  in  its  natiiro  or 
CDiiKequeuees  subversive  of  some  fundameiitul  or  essentia)  iirinoiple  of  f^vcrnmenC,  or  highlj 

trejndicial  to  tbe  public  int^ieHt.  and  tbia  may  consi-l  of  a  viulaiion  of  the  ConsCitntiint,  of 
ktv,  of  ftn  ofBcial  oatb,  or  of  dutj,  hj  an  ac:t  commitled  or  omitted,  or,  witbout  vi»1atin|;  a 
positive  Ittw,  by  ttie  abuae  of  disci etionary  powers  from  improper  motives  or  fur  nay  Improper 
purpose." 

See  what  large  eJementa  are  included  in  this,  the  manager's  definition  !  It 
mtiat  be  "subversive  of  some  fundamental  or  essential  ]irinci[j!e  of  government," 
"highly  prejudicial  to  the  public  interest,"  and  must  proceed  from  improper 
motives"  and  for  an  "improper  purpose."  That  was  intended,  in  the  generality 
of  its  terms,  to  avoid  the  ueceasity  of  actual  and  positive  crime;  but  it  has 
given  ns  in  one  regard  everything  that  ia  needed  to  lift  the  peccability  of  ibeae 
technical  offences  of  mere  statutory  infraction  out  of  the  region  of  impeachable 
offence.  It  is  not  that  you  may  accuse  of  a  definite  and  formal  crime,  and  then 
have  outside  of  your  indictment,  not  covered  by  charge  or  admitted  for  proof 
or  countervailing  proof,  large  accnsalions  that  touch  tlwse  geiiera!  subjects,  but 
that  the  act  under  inquiry,  charged  and  proved  or  i-efuted  by  pronl',  must  be  of 
itaelf  such  as,  within  its  terma  aod  regular  and  natural  consequence,  thu^  touches 
vital  interests  or  fundamentol  principles.  The  fallacy  of  these  genwal  quali- 
fying terma  is  in  making  them  the  substance  of  the  crime  itistoad  of  the  condi- 
tions of  inipeachability.  You  mnat  have  the  crime  definite  under  law  and  Goa- 
stitution,  and  even  then  it  is  not  impeachable  unless  you  aff.'ct  it  with  some  of 
the  public  and  general  and  important  qualities  that  are  indicated  in  this  defini- 
tion of  tbe  learned  and  honorable  manager. 

We  may  look,  perhaps,  at  the  statement  mide  hy  the  tninig"r8  of  the  House 
of  Representatives  on  this  aubject  of  what  ciustitntea  an  imp  "ichable  offence  in 
the  trial  of  Judge  Peck,  Mr.  Buchanan,  of  Pennsylvania,  chairman  of  tbe  man- 
agera,  being  the  speaker  : 

What  is  an  impeachable  offence !  This  is  a  preliminary  qnestion  which  demands  attention. 
It  mnst  be  decided  before  the  court  can  rightly  underslaud  what  it  is  they  liave  to  try.  The 
Conetilntion  of  the  United  Slates  deciaws  the  tenure  of  the  judicial  offii!o  to  bo  "  during 
food  behavior."  Official  misbehaTior,  thereforti,  in  a  judge,  ia  a  forfeiture  of  his  office;  but 
when  we  say  this  we  have  advanced  only  a  small  distance.  Another  qaeiiliun  meets  ub. 
What  ia  minbehavior  in  office)  In  answer  to  this  question,  and  without  pielendin^  to  fur- 
nish a  definition,  I  freely  admit  we  are  bound  to  prove  that  the  respnodejit  has  violated  the 
ConstitDtion,  or  sotce  known  law  of  the  laud.  This.  I  think,  was  the  principle  fairly  to  he 
dedaced  from  all  the  aigumeaM  on  the  trial  of  Judge  Chose,  and  from  tbe  votes  of  the  Senate 
in  tbe  articles  of  impeachment  aj^aiust  him.     (Peck's  Trial,  p.  127.) 

That  crime,  in  tbe  senae  of  subatantia!  guiltiness,  personal  ddinqnency.  moral 
opprobrious  blame,  is  included  even  under  the  laigest  and  most  liberal  accusation 
^at  was  espiiueed  and  defended  by  the  managers  in  Hastings's  impeachment, 
ia  to  be  gathered  from  one  of  the  many  splendid  passages  of  Burke's  invective 
in  that  cause : 

As  lo  the  crime  which  we  charee,  we  first  considered  well  what  it  was  in  ita  nature,  and 
aoder  all  the  circumatanceH  which  attended  it.  We  weijihed  it  with  all  its  extennatJuns  and 
with  all  its  aggravations.  On  that  review  we  are  warracted  Co  a-sert  thut  the  crimes  with 
which  we  cbaige  tbe  prisoner  at  the  bur  are  substantial  crimes :  that  they  are  no  errors  or 
mistakes,  such  as  wise  and  good  men  might  possibly  fall  into ;  which  may  even  produce 
very  pernicious  effects  without  being,  in  fact,  great  of[euc«s.  The  Commons  are  too  liberal 
not  to  allow  for  tbe  difBcnltire  of  a  great  and  arduous  public  situation.  Tliey  know  too  well 
lie  domineering  neceaaities  which  Treijaently  occur  in  all  great  affairs.  They  know  tbe  exi- 
gency of  a  pressing  ocoaeion  which  in  Its  precipitate  career  bears  everything  down  bctbre'it, 
which  does  not  give  time  to  the  mind  to  recollect  its  faculties,  to  re-ei>l'orce  its  reason  and  to 
have  Teceuraeto  fixed  principles,  but  by  cotDpelling  an  UiHtanc«ad  tnuiultaovs  decision  too 
often  obUgea  men  to  dedde  in  a  maaner  that  calm  ludgmenC  wnuld  certainly  have  reJHCted. 
We  know,  as  we  are  to  be  served  by  men,  tbaC  the  persons  who  serve  us  iittist  be  tried  as 
msB,  and  with  a  very  lai^allowacce  indeed  to  human  Infirmity  and  human  error.  This, 
myloidA,  WB  know,  sad  we'weifftied  before  wb  came  before  you.    But  the  crimes  'Which  we 
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charge  in  these  artiules  are  not  lapses,  defects,  errors  of  common  human  frailty,  whicb,  M 
we  know  and  feel,  wb  can  allow  For.  We  charge  this  offeador  with  no  crimen  that  hare  not 
»riaen  from  passions  which  it  is  criminal  tn  harbor  ■  with  no  offences  tbat  have  not  thair  root 
in  avarice,  rapacity,  pride,  insolenca,  fciocity,  treacherj,  cruelty,  malignity  of  temper  i  in 
short,  in  nothing  that  does  not  srgue  a  total  eitinclion  of  all  moral  principle,  that  does  not 
manifest  an  inveterate  blackness,  dyed  ingrain  with  malice,  vitiated,  corrupted,  gangreaed 
to  the  very  core.  If  we  do  not  plant  his  crimes  in  those  vicea  which  the  heart  of  man  is 
made  to  abhor,  and  the  spirit  of  all  laws,  human  and  divine,  to  interdict,  we  desire  no  longer 
to  be  beaid  on  this  occasion.  Let  everything  that  can  be  pleaded  on  the  ground  of  surpnee 
•r  error  upon  those  grounds  be  pleaded  with  success ;  we  give  up  the  whole  of  those  piedica- 
mimts.  We  urge  no  crimes  that  are  not  crimes  of  foreChougbt.  we  charge  him  with  nothing 
tliat  be  did  not  commit  upon  deliberation ;  that  he  did  not  commit  against  advice,  supplica- 
tion, and  rsmnna  trance ;  that  he  did  not  commit  against  the  direct  command  of  lawful  author- 
ity;  that  be  did  not  commit  after  reproof  and  reprimand,  the  repn>of  and  reprim  ind  of  those 
who  are  authorized  by  the  laws  to  reprove  and  reprimand  him.  The  crimes  of  Mr.  Bastings 
are  crimes  not  only  in  theinselvas,  hut  aggiavated  by  being  crimes  of  contumacy.  TheyV 
nere  crimes  not  against  forms,  but  against  those  eternal  laws  of  Justice  wbicb  are  our  rule  I 
•nd  our  birlliright.  His  otTences  are  not  in  rorinal,  technical  language,  but  in  reality,  iu  sub-  I 
•tance  and  effect,  high  crimes  and  high  misdemeauors.     (Burke's  Works,  vo).  7, pp.  I:l.  14.) 

AntI  BO  the  articles  charged  them,  not  leaving  it  to  the  declamation  or  inven- 
tion of  the  orators  of  that  great  occasion.  I  need  not  insist,  in  repetition  of  the 
very  definite,  concise,  and  I  must  think  effective  argument  of  the  learned  coun- 
Bfil  who  opened  this  caae  for  the  respondent,  [Mr.  Curtis,]  upon  the  Btrict  coneti-  ^ 
tutional  ueceasil.y,  under  the  clause  prohibiting  ex  fost  facto  laws,  and  U'ider 
the  clituse  prohibiting  bflls  of  attainder,  and  under  the  cUtisea  that  fix  the  trial 
as  for  crime  in  the  Constitution  under  the  deaignatioa  in  the  articles  of  enumera- 
tion of  "treason  "  and  "bribery"  alnue,  the  highest  great  crimes  again  8t  the  State 
that  cau  be  imagined,  that  y<  m  should  have  here  wh^t  is  crime  against  the  Oon- 
Btitution  and  crime  against  the  law,  and  then  that  it  should  have  those  public 
proportions  that  are  indicated  in  the  definition  of  the  opening  manager,  aad  those 
traits  of  freedom  from  error  and  mistake  and  doubt  and  difficulty  which  belong, 
in  the  language  of  Mr.  Burke,  to  an  arduous  public  station.  And  then  you  will 
perceive  thai  under  these  necesaarv  conditions  either  this  judgment  must  be 
arrived  at,  that  there  is  no  impeachabie  offence  here  which  covers  and  carries 
with  it  these  conditions,  or  else  that  the  evidence  offered  on  the  part  of  the 
respondent  that  was  to  negative,  that  was  to  countervail,  that  was  to  reduce, 
that  was  to  refiit<!  all  these  qualifications  should  have  been  admitted  ;  and  when 
a  court  like  this  has  excliided  the  whole  range  of  evidence  relating  to  the  pablic 
character  of  the  accused  and  the  difficulties  of  an  arduous  pablic  situation,  It 
must  have  determined  that  the  crimes  charged  do  not  partake  of  that  quality,  or 
else  it  would  have  required  them  to  have  been  affirmatively  supported  oy  proofs 
giving  those  qualifications,  and  permitted  them  to  be  reduced  by  countervailing 
evidence.  And  when  a  court  sits  only  for  a  special  trial,  when  its  proceedings 
are  iticapable  of  review,  when  neither  its  law  nor  its  fact  can  be  dissected,  even 
by  reconsideraliou  within  its  own  tribunal,  the  necessary  consequence  is  tliat, 
when  you  come  to  make  up  your  judgment,  either  you  must  take  as  for  granted 
all  that  we  offered  to  prove,  all  that  can  fairly  be  embraced  as  to  come  in,  in 
form,  iu  substance,  in  color,  and  in  fact,  by  the  actual  productioH  of  such  proof, 
so  that  your  judgment  may  thus  proceed  ;  or  else  it  is  your  duty  before  you 
read)  the  irrevocable  step  of  judgment  and  sentence  to  resume  the  trial  and  call 
in  the  rejected  evidence.  I  submit  it  to  you  that  a  court  without  review,  with- 
out new  trial,  wilhout  exception,  and  without  possible  correction  of  errors,  must 
deal  with  evidence  in  this  spirit  and  upon  this  rule.  And  unless  you  arrive,  as 
I  suppose  yon  must,  at  the  conclnsion  tbat  the  dimensions  of  this  trial  relate  to 
the  formal,  technical  infraction  of  the  statute  law  that  has  been  adduced  in  evi- 
dence here,  it  will  be  your  duty  to  reopen  your  doora,  call  the  respondent  again 
before  you,  and  go  into  the  field  of  inquiry  that  has  been  touched  in  declama- 
tion, but  has  not  been  permitted  in  proof. 

fiut,  Mr.  Chief  Justice  and  senators,  there  is  no  better  mode  of  <leteniuaiog 
whether  a  crime  accorded  to  a  particular  jutisdiction  and  embraced  within  & 
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particular  probibition  is  lo  be  a  high  crime  and  misdemeanor,  and  what  a  higb 
crime  and  mindemeanor  means,  and  what  the  lowest  level  and  the  narrowest 
limit  of  its  magnitude  and  of  its  height  mast  be,  than  to  look  at  its  puniahment. 
Epithets,  11  ewly-in vented  epithets,  usfid  in  laws  do  not  alter  the  substance  of 
things.  Your  legislation  of  the  3d  of  March,  1S67,  introducing  into  a  statute 
law  the  qualifying  word  "high,"  applied  to  a  misdemeanor,  is  its  first  appear- 
ance in  the  statute  law  of  this  country  or  of  the  parent  country  from  whom  we 
draw  our  jurisprudence.  It  means  nothing  to  a  lawyer.  There  is  in  the  con- 
spiracy act  of  1861  the  same  introduction  of  the  word  "  high  "  as  applied  to  the 
body  of  the  offence  there  called  "  a  crime."  A  "  high  crime  "  it  ia  called  in  thi» 
little  conspiracy  act  of  1861,  aiid  there  in  the  one  instance  and  here  in  the  other 
an  epithet  is  thrown  into  ati  act  of  Gongresa.  But,  Mr.  Ohief  Justice  and  Sena- 
tors, when  the  legislative  authority  in  its  scale  of  punishment  makes  ft,  as  the 
common  sense  of  mankind  considers,  great  in  its  penalty,  terrible  in  its  conse- 
quences, that  is  a  legislative  statement  of  what  the  quality  of  the  crime  is. 
When  you  put  into  a  statute  that  the  offence  shall  be  punished  by  death  you 
need'  no  epithet  to  show  that  that  is  a  great,  a  heinous  crime;  and  when  the 
framera  of  this  Conatitutioa  put  into  it,  as  the  necessary  result  of  the  trial  of 
the  President  of  the  United  States  and  his  conviction,  that  his  punishment 
should  be  deprivation  of  ofSce,  and  that  the  public  should  suffer  the  neceaaity 
of  a  new  election,  that  showed  you  what  they  meant  by  "  high  crime  or  mia- 
demeanor." 

1  know  that  soft  worda  have  been  uaed  by  every  managor  here  oa  the  sub- 
ject of  the  mercy  of  our  Constitution  and  the  amallness  of  the  punishment ;  that 


s  not  touch  life,  limb,  or  property.     Is  that  the  aiira  of  penalties  1     la  that 
leasure  of  oppreaaion  of  punishment?     Why,  you  might  aa  well  say  tha' 
when  the  mother  feels  for  the  first  time  her  new-born  infant's  breath,  and  it  i 


snatched  from  her  and  destroyed  before  her  eyes,  she  has  not  been  deprived  of 
life,  liberty,  or  property.  In  a  i-epublic  where  public  spirit  is  the  life,  and 
where  public  virtue  is  the  glory  of  the  state,  and  in  the  presence  of  puhlic  men 
possessing  great  public  talents,  high  public  passions,  and  ambition?,  made  up, 
as  this  body  is,  of  men  sprung,  many  of  them,  from  the  ordinary  condition  of 
American  life,  and  by  the  force  of  their  native  talents,  and  by  the  high  qualities 
of  endurance  and  devotion  to  the  public  service,  who  have  lifted  themselves  into 
this  eminent  position,  if  not  the  envy,  the  admiration  of  all  their  countrymen,  it 
ia  gravely  proposed  to  you,  some  of  whom  from  this  elevated  position  do  not 
disdain  to  look  upou  the  presidency  of  the  United  States  as  still  a  higher,  a 
nobler,  a  greater  o£E.ce,  if  not  of  pride,  yet  of  duty,  that  you  shall  feel  and  say 
that  it  is  a  little  thing  to  take  a  President  from  his  public  station  and  strike  him 
to  the  ground,  branded  with  high  crime  and  misdemeanor,  to  be  a  byword  and 
reproach  through  the  long  gauntlet  of  history  forever  and  forever.  In  the  great 
hall  of  Venice,  where  long  rows  of  doges  cover  with  their  portraits  the  walls, 
the  one  erased,  the  one  defeatured  canvass  attracts  to  it  every  eye ;  and  one  who 
haa  shown  his  devotion  to  the  public  service  from  the  earliest  beginning,  and 
you  who  have  attended  iu  equal  steps  that  same  ascent  upward,  and  now,  in 
the  very  height  and  flight  of  your  ambition,  feel  your  pinions  acorched  and  the 
firm  sockets  of  your  flight  melted  under  this  horrid  blaze  of  impeachment,  are  to 
be  told,  as  you  sink  f.irever,  not  into  a  pool  of  oblivion,  but  of  infamy,  and  as 
you  carry  with  you  to  your  posterity  to  the  latest  generation  this  infamy,  that 
it  is  a  trifling  matter,  and  does  not  touch  life,  liberty,  or  property !  If  these 
are  the  Estimates  of  puhlic  character,  of  public  fame,  and  of  public  disgrace  by 
which  yon,  the  leaders  of  this  country,  the  most  honored  men  in  it,  are  to  record 
your  estimate  of  the  public  spirit  and  of  the  public  virtue  of  the  American  state, 
yoti  have  indeed  written  for  the  youth  of  this  country  the  solemn  lesson  that  it 
is  dost  and  ashes. 

l7oV,-what  eiieape  is  there  from  this  conclusion,  in  every  true  estimate  of  the 
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cliaracter  of  this  procedure  and  of  the  resuit  that  you  seek  to  fasten  upon  this 
Preaident  if  justice  req^uirea  it,  tn  say  that  it  is  trifling  and  trivial  and  that  for- 
mal and  technical  crime  may  lead  to  it  T  Do  the  people  of  this  country  expect 
to  be  called  to  a  presidential  election  in  the  middle  of  a  term,  altering  the  whole 
calendar,  it  may  be,  of  the  government,  because  there  has  been  an  infraction  of 
a  penal  statute  carrying  no  consequences  beyond  t  It  is  accidental,  to  be  sure, . 
that  the  enforced  and  irregular  election  that  may  follow  upon  your  sentence  at 
thiB  time  concurs  with  the  usual  period  of  the  quadrennial  election ;  but  it  is 
merely  accidental.  And  yet  these,  senators,  are  gravely  proposed  to  you  as 
trivial  results  that  are  to  follow  from  a  judgment  on  an  accusation  of  the  char- 
acter and  of  the  quality  that  I  have  stated  in  fact,  aa  compared  with  the  quality 
and  the  character  that  it  should  bear  in  truth. 

In  reference  to  this  criminality  of  the  infraction  of  the  statute,  which  in  the 
general  remarks  that  I  am  making  you  will  sec  furnishes  the  principal  basis  of 
chai^  that  I  am  regarding,  we  may  see  from  the  statute  itself  what  the  measure 
of  criminality  there  given  is,  what  the  measure  under  indictment  would  he  or 
might  be,  and  then  you  will  see  that  that  infraction,  if  it  occurred,  and  if  it  were 
against  the  law  and  punishable  by  the  law  under  the  ordinary  methods  and  pro- 
cedures of  our  common  courts  of  justice,  furnishes  not  only  no  vindication  of, 
but  no  support  to.  the  notion  that  upon  it  can  be  iagrafted  the  accusation  of 
impeachment,  the  accusation  of  criminality  that  is  impeachable,  any  more  than 
any  other  topic  of  comparatively  limited  and  trivial  interest  and  concern.  The 
provision  is  not  that  there  must  he  a  necessary  penalty  of  gravity,  but  that  under 
the  scale  of  imprisonment  and  fine  the  only  limit  is  that  it  shall  not  exceed 
$10,000  of  pecuniary  liability  and  five  years  of  imprisoniuent-  Six  cents  fine, 
one  day's  imprisonment,  according  to  the  nature  of  the  ofi'ence,  within  the  dis- 
cretion of  the  court,  may  satisfy  the  public  justice  under  indictment  in  regard  to 
tliia  offence  which  is  claimed  as  the  footing  and  front  of  the  President's  fault- 

Nor  was  this  open,  unrestricted  mercy  of  the  law  unattended  to  in  debate. 
The  honorable  senator  from  Massachusetts,  [Mr.  Sumner,]  in  the  course  of  the 
discussion  of  this  section  of  the  bill,  having  suggested  that  it  would  bo  well,  at 
least,  to  have  a  moderate  minimum  of  punishment  that  would  secure  something 
like  substance  necessarily  in  the  penal  infliction,  and  having  suggested  $1,000 
or  SoOO  as  the  lower  limit,  basing  upon  this  wise  intimation  that  some  time  or 
other  there  might  be  a  trial  under  this  section  before  a  court  tliat  had  a  political 
bias  and  the  judge  might  let  the  man  off  without  any  substantial  punishment, 
he  was  met  by  the  honorable  senator  from  Vermont,  [Mr.  Edmunds,]  and  the 
honorable  senator  from  Oregon,  [Mr.  Williams,]  who  seemed  to  have  the  con- 
duct of  the  hill,  at  least  in  respect  to  these  particular  provisions,  in  the  way  to 
which  I  will  attract  your  attention,     Mr.  Siiwneh  said  : 

Sball  wo  not  in  tbis  cose,  where  political  opinion  may  intrude  on  the  bench,  m!ike  a  pro- 
vision that  shall  at  least  secui'e  a  certain  degree  of  puoiahment  1 

Mr.  Edmunds  defended  the  unlimited  discretion  of  pnnishmerit. 

Mr.  Williams  said: 

I  concur  in  the  views  expressed  by  the  senator  from  Vermont,  for  the  reason,  in  tlie  first 
place,  that  this  is  a  new  oSence  created  hy  statute,  and  it  does  not  deSne  a  crime  involving 
mora!  turpitude,  bat  rather  a  political  offence ;  and  there  is  some  ground  to  suppose  that 
mistakes  may  be  made  under  tnia  law  by  persons  in  office ;  and  J  think  that  in  such  case 
there  shoald  be  a  large  discretion  lefl  to  the  court. 

So  much  for  indictment  j  so  much  for  the  wise  reasons  of  onr  legialatoi'S ; 
and  then,  that  being  the  measure  and  the  reason,  there  is  clamped  upon  this  a 
necessary,  an  inevitable,  an  inexorable  result  that  is  to  bring  these  vast  conse- 
quences to  the  state  and  to  the  respondent.  But  even  then  you  do  not  know 
or  understand  the  full  measure  of  discretion,  unless  yolt  attend  to  the  fact  that 
such  formal,  technical  crimes  when  made  the  subject  of  conviction  and  of  sen- 
tence in  obedience  to  the  law  are,  under  a  principle  of  our  Constitution  and  o£ 
19  I  p— Vol.  ii 


d  by  Google 


290  IMPEACHMENT   OV   THE    PRESIDENT. 

every  other  just,  I  will  not  say  merciful,  governmeut  in  tlie  world,  made 
subjects  of  pardon  ;  but  under  this  process  of  impeachment,  with  but  one  pun- 
ishment, and  that  the  highest  in  the  public  fame  and  character  of  men  that  is 
known  or  that  can  be  conceived,  we  have  this  further,  this  terrible  additional 
qaaiity,  that  the  punishment  is  immitigable,  immutable,  irreversible,  unpar- 
donable, and  no  power  whatever  can  lighten  or  relieve  the  load  with  which  an 
impeached  and  convicted  public  servant  goes  forth  from  your  chambers  in  a  just 
exercise  of  this  power  of  impeachment  with  a  puni slime nt, heavier  than  he  can 
bear. 

And  now,  what  answer  is  there  to  this  but  nn  answer  that  will  take  a  load  of 
punishment  and  of  infamy  from  him  and  place  it  aomewbere.  else  ?  True  it  is 
that  if  he  be  unjustly  convicted,  if  he  be  convicted  for  technical  and  formal  faults, 
then  the  judgment  of  the  great  nation,  of  intelligent  and  independent  men, 
stamps  upon  his  judges  the  consequences  that  they  have  failed  to  inflict  upon 
the  victim  of  their  power.  Then  it  is  that  the  maxim  w  innocens  damnatur, 
judex  bis  damnatur,  finds  its  realiaation  in  the  terrors  of  public  opinioa  and  tlie 
recorded  truths  of  history, 

Ihave  introduced  these  considerations  simply  to  show  you  tbat  tiieae  notions 
that  if  you  can  prove  that  a  man  baa  stumbled  over  the  statnte  it  is  essential 
that  he  should  bear  these  penalties  and  these  consequences  find  no  support  in 
reason,  none  in  law,  none  in  the  Constitution,  none  in  the  good  sense  of  this 
high  tribunal,  iione  in  the  habita  and  views  of  the  great  people  whom  we  rep- 
resent. Indeed,  we  should  come  under  the  condemnation  of  the  speaker  iuTer- 
rence  if  we  were  to  seek  upon  this  narrow,  necessary  view,  as  it  is  urged,  of  law, 
such  consequences  as  I  have  stated  ;  Summiim  jus  sape  summa  est  vialitia,  an 
extremity  of  the  law  is  often  the  extremity  of  wickedness. 

And  now  I  am  prepared  to  coaaider  the  general  traita  and  q^iialities  of  thia 
offence  charged;  and  I  shall  endeavor  to  pursue  in  the  course  of  my  argument 
a  consideration,  perhaps  not  always  formal  nor  always  exactly  defined,  of  three 
piropoaitions  : 

1.  That  the  alleged  infractions  of  these  penal  statutes  are  not  in  themselves, 
nor  in  any  quality  or  color  tbat  has  bceu  fastened  upon  them  by  the  evidence 
in  this  cause,  impeachable  offences.  *" 

2.  Having  an  application  to  the  same  conclusion,  that  whatever  else  there  is 
attendant,  appurtenant,  or  in  the  neighborhood  of  the  subjects  thus  presented 
to  your  consideration,  they  are  wholly  political,  and  not  the  subject  of  jurisdic- 
tion in  this  court  or  in  any  court,  but  only  in  the  great  forum  of  the  popular 
judgment,  to  be  debated  there  at  the  hustings  and  in  the  newspapers  by  tbe  ora- 
tors Snd  the  writers  to  whom  we  are  always  so  much  indebted  for  correct  and  accu- 
rate views  on  subjects  presented  for  such  determination.  If  I  shall  have  accom- 
plished this  I  shall  have  accomplished  everything.  I  shallhavedrawn  attention 
to  the  true  dimensions  in  a  constitutional  view  of  the  crime  alleged  even  if  it  has 
been  committed,  and  shall  have  shown  by  a  redes  application  of  the  argument 
that  it  is  mere  error  and  confusion,  perhaps  pardonable  in  an  impeaching  au- 
thority, but  unpardonable  in  a  court  of  judgment,  to  confound  things  pohtical 
wiih  things  criminal. 

And  then,  third,  I  shall  ask  your  attention  to  the  precise  traits  and  facts  as 
disclosed  in  the  evidence  charged  in  the  articles,  and  bring  you,  I  think,  to  a 
safe,  on  indisputable,  firm,  and  thorough  conclusion  that  even  the  alleged  infrac- 
tions of  penal  law  have  none  of  them,  in  fact,  taken  place. 

Now,  let  us  look  at  this  criminality  in  the  point  upon  which,  in  the  largest  view 
of  any  evidence  in  support  of  it  given  on  the  pai't  of  the  managers,  it  must 
turn.  We  must  separate,  at  least  for  the  purpose  of  argument,  the  inuendoes, 
the  imputations,  the  aggravations  that  find  their  place  only  ia  the  oratory  of  the 
managers,  or  only  in  your  own  minds  as  conversant  with  the  political  situation 
and  enlisted  zealously  in  the  rightful  controversies  which  belong  to  it  as  a  polit- 
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ical  situation,  and  wo  are  then  to  treat  the  subject  in  this  method :  that  up  to 
twelve  o'clock  on  February  the  2Ist,  1868,  the  President  was  ionoceut  and 
unimpeachable,  and  at  one  o'clock  on  the  eaine  day  he  was  guilty  and  impeach- 
able of  the  string  of  offences  that  fill  up  all  the  articles  except  that  devoted  to 
the  speeches,  the  tenth  ;  for  whatever  he  did  was  done  then  at  that  point  of 
time,  leaving  out  the  Emory  article,  which  relates  to  a  conversation  on  the 
morning  of  the  22cl,  and  which  I  also  should  have  excepted  from  these  obser- 
vations. What  he  did  was  all  in  writing.  What  he  did  was  all  public 
and  ofBcial.  What  he  did  was  communicated  to  all  the  authorities  of  the  gov- 
ernment having  relation  (o  the  subject.  Therefore  you  liave  at  once  proposed 
for  your  consideration  a  fault,  not  of  personal  delinquency,  not  of  immorality 
or  turpitude,  not  one  that  disparages  in  the  judgment  of  mankind,  not  one  that 
degrades  or  affects  the  position  of  the  malefactor;  it  is,  as  Mr.  Senator  Williams 
truly  said,  a  '' new  offence,"  also,  an  offence  "not  involving  turpitude,  and 
rather  of  a  political  character." 

Now,  too,  upon  these  proofs  the  offence  carries  no  consequences  beyond  what 
its  action  indicates,  to  wit :  a  change  in  the  head  of  a  department.  It  is  not  a, 
change  of  the  department.  It  is  not  an  attempt  to  wrest  a  department  or  apply 
an  office  against  the  law,  contrary  to  the  regulations  of  the  government,  and  turn 
its  power  against  the  safety  or  peace  of  the  state  ;  not  in  the  least.  Whatever 
imaginations  may  suggest,  whatever  invective  and  opprobrium  may  intimate,  the 
fact  is  that  it  had  no  other  object,  had  no  other  plan,  would  have  had  no  other 
consequences — I  mean  within  the  limits  of  this  indictment  and  of  this  proof — 
than  to  substitute  for  Mr.  Stanton  some  other  citizen  of  the  United  States  that 
by  and  with  the  advice  and  consent  of  the  Senate  should  be  approved  for  that 
high  place,  or  to  fill  it  until  that  advice  and  consent  should  be  given  by  some 
legal  ad  interim,  holder  of  the  office,  not  filling  it,  but  discharging  its  duties. 

If,  then,  the  removal  had  been  effected,  if  the  effort  to  assert  a  constitutional 
authority  by  the  President  had  been  effectual,  no  pretence  is  made,  or  can  be 
made,  that  anything  would  have  been  accomplished  that  could  be  considered  as 
a  turning  of  the  government  ot  any  branch  of  it3  service  out  of  the  authority  of 
law.  Neither  did  it  in  purpose  or  consequences  involve  any  change  in  the  policy 
of  the  Executive  of  the  United  States  in  the  War  Department  or  in  its  man- 
agement. Whatever  there  might  have  been  of  favor  or  support  in  public  opin- 
ion, in  political  opinion,  in  the  wishes  and  feelings  of  the  Congresses  of  the 
United  States  in  favor  of  Mr.  Stanton  for  that  post,  and  however  well  deserved 
all  that  might  be,  senators  cannot  refuse  to  understand  that  that  does  not  furnish 
a  reason  why  the  offence  committed  by  a  change  of  the  bead  of  a  department 
should  be  exaggerated  into  a  crime  against  the  safety  of  the  state. 

Bnt  I  thin^  we  may  go  further  than  that,  and  say  that  however  great  may 
have  been  the  credit  with  the  houses  of  Congress  and  with  the  people,  or  with 
the  men  of  his  own  party,  which  the  Secretary  of  War,  Mr.  Stanton,  enjoyed,  it 
cannot  be  denied  that  there  was  a  general  and  substantial  concurrence  of  feeling 
in  this  body,  among  all  the  public  men  in  the  service  of  the  government,  and 
among  the  citizens  in  general,  that  the  situation  disclosed  to  public  view  and 
public  criticism  of  an  antagonism  between  the  head  of  a  department  and  the  ■ 
President  of  the  United  States  was  not  suitAble  to  the  public  service,  and  was 
not  to  be  encouraged  as  a  situation  in  the  conduct  of  the  executive  government, 
and  that  there  was  a  general  opinion  among  thoughtful  and  considerate  people 
that  however  much  the  politics  of  the  Secretary  of  War  might  be  regarded  as 
better  than  the  politics  of  the  President,  if  we  would  uphold  the  frame  of  govern- 
ment and  recognize  the  ofScial  rights  that  belong  to  tlie  two  positions,  it  was  a 
fair  and  just  thing  for  the  President  to  expect  that  the  retirement  should  take 

Slace  on  the  pari  of  the  Secretary  rather  tlian  that  he.  the  President,  shonld  be 
riven  to  a  forced  resignation  himself,  or  to  the  necessity  of  being  luaimeti  and 
crippled  in  the  conduct  of  the  public  service. 
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It  follows  necessarily,  then,  that  the  wlioie  criminality,  in  act,  in  purjiose,  and 
in  consequence,  that  in  this  general  survey  we  can  attach  to  the  impnted  offence, 
is  a  formal  contravention  of  a  statute.  I  will  not  say  Iiow  criminal  that  may  be, 
I  will  not  Bay  w h ether  abBoIute,un deviating,  inflexible,  perfect  obedience  to  every 
law  of  the  land  may  not  be  exacted  under  the  penalty  of  death  from  everybody 
holding  public  station.  Timtis  matter  of  judgment  for  legislators;  but  neverthe- 
less the  morality,  the  policy,  the  quality  of  the  transaction  cannot  be  otherwise 
affected  than  ^o  far  as  the  actual  punighmenta  of  the  statute  are  made  applicable. 
When  you  consider  that  this  new  law,  thus  passed,  reallyl"  reveraes  tho  whole 
action  of  tins  government,''^n  the  language  of  aenatora  and  representatives  who 
spoke  iu  its  behalf  duriifg  its  passage ;  that  in  the  language  of  the  same 
debaters  it  "  revolutionizes  the  practice  of  the  government ;"  and  when  you  con- 
sider that  the  only  person  in  the  United  States  that  this  law,  in  respect  to  the 
removal  from  office,  was  intended  or  by  its  terms  could  affect  was  the  President 
of  the  United  States ;  that  nobody  else  was  subject  to  the  law ;  that  it  was 
made  3  rule,  a  control,  a  restraint,  a  mandate,  a  direction  to  nobody  else  in  the 
United  States  except  the  President,  just  as  distinctly  as  if  it  had  said  in  its 
terms,  "  If  the  President  of  the  United  Stales  shall  remove  from  office  he  shall 
be  punished  by  fine  and  imprisonment;"  and  when  you  know  that  by  at  least 
debated  and  disputed  contests  it  was  claimed  that  the  President  of  the  United 
States  had  tiie  right  to  remove,  and  that  an  inhibition  upon  that  right  was  a  direct 
assertion  of  congressional  authority  aimed  at  the  President  in  his  public  trust, 
duty,  and  authority  of  carrying  on  the  executive  government,  you  can  then  at 
once  see  that  by  a  necessary  exclusion  and  conclusion,  however  much  the  act 
may  Imve  been  against  tlie  law  in  fact  as  on  subsequent  judgment  may  be  held 
by  this  or  any  other  court,  yet  it  was  an  act  of  tnat  nature,  forbidden  under 
those  circumstances,  and  to  be  attempted  under  those  obligations  of  duty,  if 
attempted  at  all,  which  gave  it  this  quality,  and  you  see  at  once  that  no  rhetoric, 
that  no  aj^ument,  that  no  politics  whatever  can  fix  upon  the  offence,  completed 
or  attempted,  any  other  quality  than  this  ;  a  violation  of  a  law,  if  it  shall  be  so 
held,  in  support  of  and  in  obedience  to  the  higher  obligation  of  the  Constitu- 
tion. Whenever  anybody  puts  himself  in  that  position,  nobody  can  make  a 
crime  of  it  in  the  moral  judgment,  in  the  judicial  determination.  Iu  sentence" 
and  measure  of  punishment,  at  least,  if  not  in  fonnal  decision  and  judgment,  no 
man  can  make  a  crime  of  it. 

We  are  treated  to  the  most  extraoi-dinary  view  on  the  subject  of  violating 
what  ia  called  an  unconstitutional  law.  Why,  nobody  ever  violates  an  uncon- 
stitutional law,  because  there  never  is  any  such  obstacle  to  a  man's  action,  free- 
dom, duty,  right,  as  an  unconstitutional  law.  The  question  is  whether  he 
violates  law,  not  whether  he  violates  a  written  paper  published  in  a  statute-book, 
but  whether  he  violates  law ;  and  the  first  lessons  under  a  written  Constitution 
are  and  must  be  that  a  law  unconstitutional  is  no  law  at  all.  The  learned  man- 
ager, Mr.  Bontwell,  speaks  of  a  law  being,  possibly,  he  says,  capable  of  being 
annuiied  by  the  judgment  of  the  Supreme  Court.  Why,  the  Supreme  Court 
never  annuls  a  law.     There  is  not  any  difference  iu  the  b'nd'n    f  f  the  law 

after  the  Supreme  Couit  has  annulled  it,  as  he  calls  t  f  m  It  there  was 
before.  The  Supreme  Court  has  nfl  political  function  t  h  n  a  tl  ority  of 
will  or  power  to  annnl  a  law.  It  has  the  faculty  of  jud  m  t  d  u  what 
the  law  is,  and  what  it  always  has  been,  and  so  to  deck      t 

Apply  it  to  an  indictment  under  this  very  statute,  a  1  pp  g  the  law  is 
unconstitutional,  for  the  purpose  of  argument,  what  is  th  It  ?     1    the  man 

to  be  punished  because  he  has  violated  the  law,  and  the  bupreme  Court  has  not 
as  yet  declared  it„unconstitutional  ?  No;  he  comes  int*  court  and  says,  "I 
have  violated  no  law."  The  statute  is  read  ;  theConstitution  is  read;  and  the 
judge  says,  "  Tou  have  violated  no  law."  That  is  the  end  of  the  matter;  and 
he  does  not  want  to  appeal  to  the  discretion  of  the  court  in  the  measure  of  pun- 
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ishment,  or  to  tbe  mercy  of  the  Executive  in  the  matter  of  pardon.  He  has 
done  what  was  right,  and  he  needa  to  make  no  apology  to  Congress  or  anybody 
else,  and  Congress,  in  sft  far  as  it  baa  not  protected  the  public  servant,  rather 
owes  aa  apology  to  him.  I  shall  consider  this  matter  more  fully  hereafter  ;  and 
now  look  at  it  only  in  the  view  of  fixing  sncb  reduced  and  necessai'ity  reduced  > 
estimate  of  the  criminality  imputed  aa  makes  it  impossible  that  this  should  bean 
impeachable  offence. 

Much  baa  been  said  about  tbe  duty  of  the  people  to  obey  and  of  officers  to 
execute  unconstitutional  laws.  I  claim  for  the  Pi-esident  no  greater  light  ia 
respect  to  a  law  that  operates  upon  him  in  his  public  duty,  and  i:pon  him  exclu- 
sively, to  raise  a  question  under  tbe  Constitution  to  determine  what  his  right 
and  what  hia  duty  is,  than  I  claim  for  every  citizen  in  his  private  capacity  when 
a  law  infringes  upon  his  constitutional  and  civil  and  personal  rights ;  for  to  say 
that  Congress  has  no  right  to  pass  unconstitutional  laws  and  yet  that  everybody 
is  to  obey  them  just  aa  if  they  were  constitntional  and  to  be  punished  for  break- 
ing them  just  as  if  they  were  constitutional,  and  to  be  prevented  from  raising 
the  question  whether  they  are  constitutional  hy  penal  inflictions  that  are  to  fall 
upon  them  whether  they  succeed  in  proving  them  unconstitutional  or  not,  is,  of 
course,  trampling  the  Constitution  and  its  defence  of  those  who  obey  it  in  the 
dust.  Who  will  obey  tbe  Constitution  as  against  an  act  of  Congress  that  invades 
it,  if  the  act  of  Congress  with  the  sword  of  its  justice  can  cut  off  his  head  and 
the  Conatitution  has  no  power'  to  save  bim,  and  nothing  but  debate  bcreaft«r 
as  to  whether  be  was  properly  punished  or  not  ?  The  gentlemen  neglect  the 
HrEt,  the  necessary  conditions  of  all  constitutional  government,  when  they  press 
upon  us  arguments  of  this  nature. 

But  again,  the  form  alleged  of  infraction  of  this  law,  whether  it  was  constitu- 
tional Or  unconstitutional,  ia  not  such  as  to  bring  any  pei-son  within  any  impu- 
tation, I  will  not  say  of  formal  infraction  of  the  law,  but  of  any  violeut,  wilful 
use  and  extent  of  resistance  to  or  contempt  of  the  law.  Nothing  was  done  what- 
ever but  to  issue  a  paper  and  have  it  delivered,  which  puts  the  posture  of  the 
thing  in  this  condrtion  and  nothing  else :  the  Constitution,  we  will  suppose,  says 
that  the  Presidenthas  a  right  to  remove  the  Secretary  of  War;  the  act  of  Con- 
gress says  the  President  shall  not  remove  tbe  Secretary  of  War ;  the  President 
says,  "I  will  issue  an  oiEcial  order  which  will  raise  tbe  same  question  between 
my  conduct  and  the  statute  that  the  statute  raises  between  itself  and  the  Con- 
stitution." As  there  is  not  and  cannot  be  and  never  should  be  a  reference  gf  a 
law  abstractly  to  the  revision  and  determination  of  the  Supreme  Court  or  of  any 
other  court,  which  would  be  miking  it  a  council  of  revision  and  of  superior  and 
paramount  p<ditical  and  legislative  authority,  so  when  the  Constitution  and  a  law 
are,  or  are  supposed  to  be,  at  variance  and  inconsistent,  everybody  upon  whose 
right  this  inconsistency  intrudes  has  a  right  under  tbe  usual  ethical  conditions 
of  conduct  of  good  citizenship  to  put  himscjf  in  a  position  to  act  under  tbe  Con- 
stitution and  not  under  tbe  law.  And  thus  the  President  of  tbe  United  States, 
as  it  is  all  on  paper  thus  far — the  Constitution  is  on  paper,  the  law  is  onpaper — 
issues  an  order  ou  paper  which  is  but  an  assertion  of  the  Constitution  and  a 
denial  of  the  law,  and  that  paper  has  legal  validity  if  the  Conatitntion  sustains 
it,  and  is  li'gally  invalid  and  ineffectual,  a  mere  imhelle  lelum,  if  the  law  pro- 
hibits it  and  the  law  is  conformed  to  the  Constitution.  Therefore  it  appears  that 
nothing  was  done  bat  the  mere  course  and  process  of  the  exercise  of  right  claimed 
under  the  Constitution  without  f'orce,  without  violence,  and  making  nothing  but 
the  attitude,  the  assertion  which,  if  unquestioned,  might  raise  the  point  for  judicial 
determination. 

Now,  senatoi-s,  you  are  not.  you  cannot  be  unfamiliar  with  the  principle  of 
onr  criminal  law,  the  good  sense,  the  common  justice  of  which,  although  it  some- 
times is  pushed  to  extremes,  approves  itself  to  every  honest  mind,  that  criminal 
punishments,  under  any  form  of  statute  definitions  of  crime,  shall  n^ver  be  made 
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to  operate  upon  acts  even  of  force  and  violation  that  are  or  honestly  luay  be 
Ijelleved  lo  be  done  nnder  a  claim  of  right.  It  is  for  this. purpose  tha;  the 
ammus,  the  intent,  the  animus  Jhrandi  in  case  of  larceny,  the  malice  prepense  in 
a  case  of  tnurder,  the  intent  necessary  in  every  crime,  is'  made  the  very  substance 
of  the  ei'ime,  and  nothing  ia  felt  to  bo  more  oppressive,  and  nothing  has  fewer 
precedents  in  the  history  of  onr  legislation  or  of  our  judicial  decisions,  than  any 
attempt  to  coerce  the  assertion  of  peaceable  and  civil  claims  of  right  by  penat 
enactments.  It  is  for  that  reason  that  our  communities  and  our  law-givers  have 
always  frowned  upon  any  attempt  to  coerce  the  right  of  appeal  under  any 
restrictions  or  any  penalties  of  costs  of  a  character  oppressive.  Civil  rights  are 
rights  valuable  and  practical  just  according  aa  people  can  avail  themselves  of 
them,  they  keeping  the  peace  ;  and  the  moment  you  put  the  coercion  of  punish- 
ment upon  the  assertion  of  a  right,  a  claimed  right,  in  a  manner  not  violating 
the  peace  and  not  touching  the  public  safety,  you  infringe  one  of  the  necessary 
liberties  of  every  citizen. 

Although  I  confess  tLat  I  feel  great  reluctance,  and  it  is  contrary  to  my  own 
taste  and  judgment  very  ranch  to  mingle  what  is  but  a  low  level  of  illustration 
and  argument  with  so  grave  and  general  a  subject  as  determining  the  dimen- 
sions and  qualities  of  an  impeachable  offence,  yet,  on  the  other  hand,  day  after 
jlay  it  is  pressed  upon  you  that  a  formal  violation  of  a  statute,  although  made 
under  the  claim  of  a  constitutional  right  and  duty  honestly  felt  and 
possessed  by  the  President,  is  nevertheless  a  ground  of  impeachment,  not 
to  be  impeded  or  p  evented  by  any  of  these  considerations;  and  hence  I 
am  induced  to  ask  y  u  attent  on  to  what  is  but  an  illustration  of  the  general 
principle,  that  pebal  laws  shall  not  be  enforced  in  regard  to  an  intent  which  is 
governed  by  a  claim  of  ht  And  this  singular  case  occurred  :  a  poacher  who 
bad  set  his  wires  ^^  th  q  the  doma  n  of  a  loid  of  the  manor  had  caught  a 
pheasaot  in  his  wires  the  gam  keeper  took  possession  of  the  wires  and  of  the 
dead  pheasant,  and  the  th  poacl  approaches  him  by  threats  of  violence, 
which  would  amount  to  robbeiy,  not  larceny,  takes  from  him  the  wires  and 
the  dead  pheasant,  and  the  poacher  situated  in  that  way  on  other's  dominions, 
and  thus  putting  himself  in  a  eoudition  where  the  humanity  of  the  law  can 
hardly  reach  and  protect  him,  is  brought  into  question  and  tried  for  robbery ; 
and  Vaughan,  Baron,  says  : 

If  the  priaoaer  ijemauded  the  wires  under  tbe  lioneat  impression  that  he  hnd  a  right  to 
ilieoi,  though  he  miabt  be  llitble  to  a  trespass  iu  setting  tbem,  it  would  oot  bo  a  robbery, 
Tbe  gamekeeper  had  a  right  to  take  them,  anij  when  so  taken  thej  never  conlil  have  been 
recovered  from  bim  by  the  prisoner ;  jet,  still,  if  the  prisoner  acted  uuder  the  honest 
belief  that  tbe  property  in  tbem  continued  in  himself,  I  think  it  is  not  a  robberj.  If,  how- 
ever, he  used  it  merely  as  a  pretense,  it  would  be  robbery.  The  qaestion  for  the  jury  is, 
whether  the  prisoner  did  honestly  bolieve  ho  had  a  propeity  in  the  suareB  and  pheasant  or 
not.     (1  Russell  on  Crimea,  872.) 

Thus  does  the  criminal  law  of  a  free  people  distinguish  between  technical  and 
actual  fault ;  and  what  mean  the  guarantees  of  the  Constitution,  and  what  mean 
the  principles  and  the  habits  of  English  liberty,  that  will  not  allow  anybody 
enjoying  those  liberties  to  be  drawn  into  questiou  criminally  upon  any  technical 
or  formal  view  of  the  law  to  be  administered  by  hide-bound  authority  or  judges 
established  and  devoted  to  the  prosecution  of  crime ;  what  mean  those  funda- 
mental provisions  of  our  liberty,  that  no  man  shall  be  put  on  trial  on  an  accu- 
sation of  crime,  though  formally  committed,  unless  the  grand  jury  shall  choose 
to  bring  him  under  inculpation,  and  that  when  thus  brought  under  inculpation, 
he  shall  not  be  condemned  by  any  judge  or  magistrate,  but  the  warm  and  liv- 
ing condemnation  of  his  peers  shall  be  added  to  the  judicial  determination,  or 
he  shall  go  free  ?  Surely  we  have  not  forgotten  our  rights  and  our  liberties,  and 
upon  what  they  rest,  that  we  should  bring  a  President  of  the  United  States 
under  a  formal  apparatus  of  iron  operation,  that  by  necessity,  if  you  set  it 
agoing,  shall,  without  crime,  without  fault,  without   turpitude,  without  mord 
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fanlt  even  of  violating  a  statute  tbat  he  believed  to  be  a  statute  binding  upon 
him,  bring  aboot  tbia  monstroiia  concluaion — I  do  not  mean  in  any  condemna- 
tion of  it,  but  monatroua  in  its  dimensions — of  depriving  him  of  his  office  and 
the  people  of  the  country  of  an  executive  bead. 

Mr.  CoxKLiNO.  Mr,  President,  I  move  an  iatermiesion  of  fifteen  minutes. 

The  motion  waa  agreed  to ;  and  at  the  espiration  of  the  recess  the  Chiet 
Justice  reaumed  the  chair  and  called  the  Senate  tOJDrder. 

Mr.  EvARTS,  I  am  quite  amazed,  Mr.  Chief  Justice  and  Senators,  at  the  man- 
ner in  which  these  learned  managers  are  disposed  to  bear  down  upon  people  that 
obey  the  Constitution  to  the  neglect  or  avoidance  of  a  law.  It  is  the  commonest 
duty  of  the  pi-ofession  to  advise,  it  is  the  commonest  duty  of  the  profession  to 
maintain  and  defend  the  violation  of  a  law  in  obedience  to  the  Constitution ;  and 
in  the  case  of  an  officer  whose  duty  ia  ministerial,  whose  whole  obligation  in  bis 
official  capacity  ia  to  execute  or  to  give  free  course  to  a  law,  even  when  the  law 
does  not  bear  at  all  upon  him  or  hia  rights,  the  officer  may  appeal  to  the  courts 
if  he  acts  in  good  faith  and  for  the  purpose  of  the  public  service,  and  with  a  view 
of  ascertaining  by  the  ultimate  tribunal  in  season  to  prevent  public  mischiefs, 
whether  the  Constitution  or  the  law  is  to  be  the  rule  of  his  conduct,  and  whether 
tbey  be  at  variance. 

Let  me  ask  your  attention  to  a  casein  Selden's  Reports  in  tbfc  New  York  court 
of  appeals,  (3  Selden.  page  a,)  the  case  of  Newell,  the  auditor  of  the  canal 
department,  in  error,  against  the  people.  The  constitution  of  the  State  of  New 
York  contains  provisions  restrictive  upon  the  capacity  or  power  of  the  legisla- 
ture te  incur  public  debt.  The  legislature,  deeming  it,  however,  within  its  right 
to  raise  money  for  the  completion  of  the  canala  upon  a  pledge  of  the  canals  and 
their  revenues,  not  including  what  may  be  called  the  persona!  obligation  of  the 
State,  a  dry  mortgage  as  it  were,  not  involving  debt,  but  only  carrying  the 
pledge,  undertook  to  and  did  raise  a  loan  of  $6,000,000.  Mr.  Newell,  the  eanal 
auditor,  when  a  draft  was  drawn  upon  him  in  his  ofScial  capacity,  which  it  became 
him  as  a  ministerial  officer,  obedient  to  the  law,  to  honor  and  proceed  upon, 
refused  it  honor,  and  raised  the  question  whether  this  act  waa  constitutional. 
Well,  now,  he  ought  to  have  been  impeached  !  He  ought  to  have  had  the  senate 
and  the  court  of  appeals  of  New  York  conveoed  on  him  and  been  removed  from 
office  !  The  idea  of  a  canal  auditor  setting  himself  up  against  what  the  learned 
manager  calls  law !  He  set  himseJf  up  in  favor  of  law  and  against  its  contra- 
vention, and  the  question  was  carried  through  the  supreme  court  of  that  State, 
and  the  supreme  court  of  that  State  decided  that  the  law  was  constitutional,  bat 
upon  an  appeal  to  the  court  of  appeals  that  court  beld  it  unconstitutional,  and 
the  86,000,000  loan  was  rolled  away  as  a  scroll,  needing  to  be  fortified  by  an 
indemnifying  proceeding  amending  the  constitution  and  extending  ita  provisions. 

Now,  I  should  like  to  know  if  the  President  of  the  United  States,  who  baa 
taken  an  oath  to  preserve,  protect,  and  defend  the  Constitution  of  the  United 
States,  in  reference  to  a  law  that  is  made  over  hia  head  and  on  his  right,  and 
over  and  on  nothing  else  in  this  nation,  cannot  appeal  to  the  Constitution  ?  And 
when  he  does  make  the  appeal  is  iho  Constitution  to  answer  him,  through 
the  Houae  of  Representatives,  "We  admit,  for  argument,  that  the  law  is  uncon- 
stitutional ;  we  admit  it  operates  on  you  and  your  trust-right,  and  nothing  else ; 
we  admit  that  you  were  going  to  raise  the  constitutional  question,  and  yet  the 
process  of  impeachment  is  the  peril  under  which  you  do  that,  and  its  axe  is  to 
«at  off  your  head  for  questioning  an  unconstitutional  law  that  operates  upon  your 
right  and  Contravenes  that  Constitution  which  you  have  sworn  to  protect  and 
defend  in  eveiy  department  of  the  government,  on  and  for  the  legislature,  on  and 
for  the  judiciary,  on  and  for  the  people,  on  and  for  the  esecntive  power  1"  How 
will  our  learned  managers  dispose  of  this  case  of  Newell,  the  auditor,  against 
the  people  of  the  State  of  New  York — a  worthy,  an  upright,  a  useful,  a  proa- 
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perons  aBsertion  ia  the  common  interest  and  for  the  maintenance  of  the  con- 
stitution, of  a  duty  to  the  people  ? 

And  ace  we  such  bad  citizens  wben  we  advise  that  the  Constitatiou  of  the 
United  States  may  be  upheld,  and  that  anybody,  without  a  breach  of  the  peace 
and  in  an  honest  purpose,  may  make  a  case  that  the  instance  may  be  given 
whereby  the  judgment  of  the  court  may  he  had  and  the  Oonstitutioa  saved  fi-om 
violation?  Not  long  since  the  State  of  New  York  passed  a,  law  levying  a  tax 
on  brokerage  sales  in  the  city  of  New  York  of  a  half  or  three-fourths  per  cent. 
on  all  goods  that  should  be  sold  by  brokera,  seeking  to  raise  for  the  revenue 
purposes  of  the  State  of  New  York  about  ten  miUion  dollars  on  the  brokers' 
sales  of  merchandise,  which  sales  distribute  through  the  operations  of  that 
emporium  the  commerce  of  the  whole  country  for  consumption  through  all  the 
States  in  the  Union.  Your  sugar,  your  tea,  your  coffee  that  you  consume  in 
the  valley  of  the  Mississippi  was  to  be  made  to  pay  a  tai  in  the  city  of  New 
York  to  support  the  State  of  New  York  in  its  government  by  that  tax ;  and 
they  made  it  penal  for  any  broker  to  sell  withont  giving  a  bond  and  paying  the 
tai.  Was  it  very  wicked  for  me,  when  all  the  brokers  were  in  this  distress,  to 
advise  them  that  the  shortest  way  to  settle  that  matter  was  not  to  give  the  bond ; 
and  when  one  of  them,  one  of  the  most  respectable  citizens  of  the  city,  was 
indicted  hy  the  grand  jury  for  selling  coffee  without  giving  a  bond,  and  it  came 
before  the  courts,  instead  of  having,  as  I  supposed  when  I  gave  my  advice,  ta 
come  up  to  the  Supreme  Court  of  the  United  States  to  vindicate  the  Constitu- 
tion of  the  United  States,  I  had  the  good  fortune  to  succeed  in  the  court  of 
appeals  of  the  State  of  New  York  itself,  that  court  holding  that  the  law  was 
unconstitutional,  and  the  indictment  failed.  Was  I  a  bad  citizen  for  saving  the 
Constitution  of  the  United  States  against  these  infractions  of  law  ?  Was  the 
defendant  in  the  indictments  a  bad  citizen  for  undertaking  to  obey  the  Consti- 
tution of  the  United  States  ?  Where  are  your  constitutional  decisions — McCul- 
loeh  es.  Maryland  ;  Brown  rj.  Maryland;  the  bank-tax  cases — all  these  instances 
by  which  a  constitution  ia  arrayed  for  .the  protection  of  the  rights  which  it 
secures  1  It  is  always  by  instances,  it  is  always  by  actff;  and  the  only  ethical 
condition  is  that  it  shall  be  done  witlaout  a  breach  of  the  peace  and  in  good  faith. 

How  is  it  with  people  in  office  that  violate,  sometimes,  the  law  f  Is  it  true 
that  they  must  necessarily  be  punished  for  it?  Mr.  Lincoln,  before  the  '■  inva- 
sion" or  "insurrection"  broke  out,  had  raised  the  case  of  the  Constitatioit for 
the  suspension  of  the  habeas  corpus,  undei'took  to  arrest  a  mischief  that  was 
going  on  at  Key  West,  where,  through  the  forms  of  peace,  an  attack  was  made 
upon  the  government  fort  there  through  the  hahpas  corpus.  An  excellent  way 
Ijj  take  a  fort!  I  do  not  know  whether  the  honorable  manager,  [Mr.  Butler,] 
who  is  so  good  a  lawyer,  tried  that  in  all  his  military  experience  or  not,  [laugh- 
ter;] but  the  habeas  corpus  was  resorted  to  down  iu  Florida  to  empty  that  fort 
of  all  its  soldiers,  and  was  succeeding  admirably-  A  judge  issued  the  habeas 
corpus;  the  soldier  was  brought  out,  and  then  he  was  free;  and  so  the  fort 
would  have  been  taken  by  habeas  corpus.  President  Lincoln  suspended  the 
habeas  corpus,  violating  the  law,  violating  tlie  Constitution.  Should  he  have 
been  impeached?  Is  it  necessary  that  a  man  should  be  impeached]  Whatdid 
he  do?  He  suspended  it  hy  proclamation  of  the  10th  of  May,  1861,  to  be  found 
in  volume  twelve  Statutes  at  Large,  page  1260  ;  and  at  the  opening  of  the  next 
session  he  referred  to  the  fact  that  the  legality  of  the  measures  was  questioned, 
and  said  they  were  ventured  upon  under  a  public  necessity,  and  suomitted  to 
the  judgment  of  Congress  whether  there  should  be  legislation  or  not.  That  is 
found  on  pages  12  aud  13  of  tUe  Senate  Journal,  first  session  thirty-seventh 
Congress,  1861. 

There  were  various  other  acts  of  this  great,  heroic,  good  President — the  arrest 
of  the  members  of  the  legislature  of  Maryland,  never  justified  by  any  law  or 
any  constitution  that  I  know  of,  but  wholly  justified  hy  duty  to  the  country. 
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And  it  so  hiippeue,  what  every  atateeman  kuowa  as  t!ie  experience  of  govera- 
ment,  tbat  puSlic  action  ie  tobejadged  by  public  men  and  public  oiEeera  as  pri- 
vate actions  are  to  be  judged  by  private  men,  according  to  the  quality  of  tUe  act, 
whether  it  shall  be  impeached  or  whether  it  shall  be  indemoifieci. 

I  do  not  seek  this  argument  as  going  further  than  to  meet  the  necessity  which 
I  understand  these  learned  managers  put  forth  that  an  infraction  of  a  statute 
must  carry  out  of  office  any  President  of  the  United  States  who  is  ao  guUty. 
Why,  the  very  nest  statute  in  the  book  before  me,  after  the  civil-ofBce- tenure 
act,  on  page  23S  of  the  volume,  is  an  act  to  declare  valid  and  conclusive  certain 
proclamations  of  the  President  and  acts  done  in  pursnance  thereof,  or  of  hia 
orders,  for  the  suppression  of  the  lato  rebellion  against  the  United  States.  The 
military  commissions  had  been  declared  invalid  by  the  Supreme  Court,  and  we 
have  an  act  of  indemnity  covering  a  multitude  of  formal,  technical  sins  by 
indemnity  and  protection  to  have  the  same  effect  as  if  the  law  had  been  passed 
before  they  were  performed.  So,  therefore,  this  dry,  dead  interpretation  of  law 
and  duty  by  which  act,  act,  act,  unqualified,  nnserutinized,  nnweighed,  unmeas- 
ured, is  to  foi-m  the  basis  of  necessary  action  of  the  guillotine  of  impeachment, 
disappear  wholly  under  the  clear,  bright,  and  honest  light  which  true  states- 
manship sheds  upon  the  subject. 

I  may  as  conveniently  at  this  point  of  the  argument  aa  at  any  other  pay  some 
attention  to  the  astronomical  punishment  which  the  learned  and  honorable 
manager,  Mr.  Boutweli,  thinks  should  be  applied  to  this  novel  case  of  impeach- 
ment of  the  President.  Cicero  I  think  it  is  who  says  that  a  lawyer  should 
know  everything,  for  sooner  or  later  there  is  no  fact  in  history,  in  science,  or  of 
human  knowledge  that  will  not  come  into  play  in  his  arguments.  Painfully 
sensible  of  my  ignorance,  being  devot«d  to  a  profession  which  "  sharpens  and 
does  not  enlarge  the  mind,"  [laughter,]  T  yet  cau  admire  without  envy  the 
superior  knowledge  evinced  by  the  honorable  manager.  Indeed,  upon  my  soul, 
I  believe  he  is  aware  of  an  astronomical  fact  which  many  professors  of  that 
science  are  wholly  ignorant  of.  But  nevertheless,  while  some  of  his  honorable 
colleaguea  were  paying  attention  to  an  unoccupied  and  unappropriated  island  on 
the  surface  of  the  seas,  Mr.  Manager  Boutweli,  more  ambitious,  had  discovered 
an  untenanted  and  unappropriated  region  in  the  skies,  reserved,  he  would  have 
us  think,  in  the  final  councils  of  the  Almighty,  as  the  place  of  punishment  for  con- 
victed and  deposed  American  Presidents.    [Laughter,] 

Ac  first  I  thought  that  his  mind  had  become  so  "  enlarged  "  that  it  was  not 
"  sharp"  enough  to  discover  the  Constitution  had  limited  the  punishment ;  but  on 
refiection  I  saw  that  he  was  as  legal  and  logical  aa  he  was  ambitious  and  astronomi- 
cal, [laughter,]  for  the  Constitution  has  said  "  removal  from  office,"  and  has  put  no 
limit  to  the  dislanceof  tbe  removal,  [laughter,]  so  that  it  may  be,  with  out  shedding 
adrop  of  his  blood,  or  taking  a  penny  of  hia  property,  or  confining  his  limbs,  instant 
removal  from  office  and  transportation  to  theakies.  [Laughter.]  Truly.this  is  a 
great  undertaking ;  and  if  the  learned  manager  can  only  get  over  the  obstacles  of 
the  laws  of  nature  the  Constitution  will  not  stand  in  his  way.  He  can  contrive  no 
method  but  that  of  a  convulsion  of  the  earth  that  shall  project  the  deposed  Pres- 
ident to  this  infinitely  distant  space  ;  but  a  shock  of  nature  of  so  vast  an  energy 
and  for  so  great  a  result  on  him  might  unsettle  even  the  footing  of  the  firm  mem- 
bers of  Congress.  We  eertaiuly  need  not  resort  to  so  perilous  a  irffthod  as  that. 
How  shall  we  accomplish  it  t  'Why,  in  the  first  place,  nobody  knows  where 
that  space  ia  but  the  learned  manager  himself,  and  he  is  the  necessary  deputy 
to  execute  the  judgment  of  the  court.     [Laughter.] 

Let  it  then  be  provided  that  in  case  of  your  sentence  of  deposition  and  removal 
from  office  the  honorable  and  astronomical  manager  shall  take  iuto  his  own  handa 
the  execution  of  the  sentence.  With  the  President  made  fast  to  hia  broad  and 
strong  shoulders,  and,  having  already  essayed  the  flight  by  imagination,  better 
" d  than  anybody  else  to  execute  it  in  form,  taking  the  advantage  of  lad- 
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icra  88  far  as  ladders  will  go  to  the  top  of  this  great  Capitol,  and  spurning  then 
with  h!3  foot  the  creat  of  Liberty,  let  him  set  out  npon  his  flight,  [laughter,! 
while  the  two  houeea  of  Congresa  and  all  the  people  of  the  United  States  shall 
shoQt  "  iSi'c  itur  ad  aslra."     [Laughter.] 

But  here  a  diatreaaing  douot  strikes  me ;  how  will  the  manager  get  back  ? 

t Laughter.]  He  will  have  got  far  beyond  the  reach  of  gravitation  to  restore 
im,  and  80  ambitious  a  wing  as  hia  could  never  stoop  to  a  downward  flight. 
Indeed,  as  be  passes  through  the  constellatioua,  that  famous  qnestioii  of  Oariyle 
by  which  he  derides  the  littleness  of  human  affairs  upon  the  scale  of  the  meaa- 
ure  of  the  heavens,  "  What  thinks  Baotes  as  lie  drives  his  dogs  up  the  zeuith 
in  their  race  of  sidereal  fire?"  will  force  itself  ou  his  notice.  What,  indeed, 
would  BiEotea  think  of  thia  new  constellation  ?     [Laughter.] 

Besides,  reaching  this  apace,  beyond  the  power  of  Congresa  even  "  to  send 
for  persons  and  papers,"  [laughter,]  how  shall  he  return,  and  how  decide  in  the 
contest,  there  become  persona!  and  perpetual,  the  struggle  of  strength  between 
him  and  the  President  ?  [Laaghter.]  In  this  new  revolntion,  thus  established 
forever,  who  shall  decide  which  is  the  sun  and  which  is  the  mnon  ?  Who 
determine  the  only  scientific  test  which  reflects  the  hardest  upon  the  other  ? 
[Laughter.] 

If  I  have  been  successful  at  all  in  determioing  the  general  latitude  of  the 
imputed  offence  as  not  bringing  it,  under  the  circumstances  which  this  evidence 
attaches  to  it,  to  the  quality  and  grade  of  impeachable  offences,  I  may  now  be 
prepared,  and  I  hope  with  some  commendable  brevity,  to  notice  what  I  yet 
regard  aa  important  to  the  courae  of  my  argument,  and  what  I  assigned  as  the 
second  topic  of  it,  to  show  that  all  else  is  political ;  but  I  wish  to  draw  your 
attention  also  to  what  I  think  is  a  matter  of  great  moment,  a  matter  of  great 
concern  and  influence  for  all  statesmen,  and  for  all  lovers  of  the  Constitution 
and  of  the  country — to  the  particular  circumstances  under  which  the  two  depart- 
ments of  the  government  now  brought  in  controversy  are  placed.  I  speak  not 
of  persons,  but  of  the  actual  constitutional  possession  of  the  two  departments. 

The  office  of  President  of  the  United  States,  in  the  view  of  the  framevs  of 
the  Constitution,  and  in  the  experience  of  our  national  history,  and  in  the 
esteem  of  the  people,  and  in  the  ambition  of  all  who  aspire  to  that  great  place 
by  worthy  means,  is  an  office  of  great  trust  and  power.  It  has  great  powers. 
They  are  not  monarchical  or  tending  to  monarchy,  because  the  tenure  of  the 
office,  its  source  of  original  commission,  and  its  return  of  the  trust  to  those  who 
control  it,  and  its  amenability  under  the  Constitution  to  this  process  of  impeach- 
ment and  the  authoiity  of  Congress,  save  it  from  being  at  all  dangerous  to  the 
liberties  of  the  nation.  Yet  it  is,  and  is  intended  to  be,  an  office  of  great  author- 
ity, and  the  Constitution  in  its  co-ordinate  department  cannot  be  sustained 
without  maintaining  all  the  authority  that  the  Constitution  has  intended  for 
this  executive  office.  But  it  depends  for  its  place  in  the  Constitution  npon  the 
fact,  the  practical  fact,  that  its  authority  is  committed  by  the  suffrage  of  the 
people,  and  that  when  this  authority  ia  exerted  it  is  not  by  individual  purpose 
or  vQl,  or  upon  the  mere  strength  which  a  single  individual  can  oppose  to  the 
collective  power  of  the  Congress  of  the  United  States.  It  is  because  and  as 
the  people,  who  by  their  suffrage  have  raised  the  Preaident  to  his  place,  are 
behind  him,  holding  up  his  hands,  speaking  with  his  voice,  sustaining  him  in 
his  high  duties,  that  the  President  has  the  place  and  can  maintain  it  under  the 
Constitution. 

This  great  power  is  safe  then  to  the  people  for  the  reasons  I  have  stated,  and 
it  is  safe  to  the  President  because  the  people  are  behind  him  and  have  just  exhib- 
ited their  confidence  by  the  suffrage  that  has  promoted  him.  When,  however, 
alas,  our  Constitution  comes  to  this  trial  that  one  is  lifted  to  the  presidential 
office  who  bas  not  received  the  suffrage  of  the  people  for  that  office,  then  at  once 
discord,  dislocation,  deficiency,  difficulty  show  themselves ;  tben  at  once  the  great 
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powera  of  the  office  which  were  consonant  with  a  free  conBtitution  and  with  the  . 
Bupremacy  of  popular  will,  by  the  fact  that  for  a  brief  term  the  breath  of  life  of 
the  continuing  favor  of  the  people  gave  them  efficacy  and  strength,  find  no  sup- 
port infact.  Then  it  ia  that  in  the  criticisniB  of  the  press,  in  the  estimates  of  public 
men,  in  the  views  of  the  people,  these  great  powers,  strictly  in  trust  and  within 
the  Constitution,  seem  to  be  despotic  and  personal.  And  then,  if  we  will  give 
due  force  to  another  difficulty  that  our  system  of  vicions  politics  has  introduced, 
and  that  ia  that  in  the  nomination  for  the  two  offices,  selecting'  always  the  true 
leader  of  the  popular  sentiment  of  the  time  for  the  place  of  President,  we  look 
about  for  a  candidate  for  the  Vice-Pvesidency  to  attract  minority  and  to  assuage 
differences,  and  to  bring  in  inconsistent  support,  and  make  him  different  from 
the  President  in  political  position  and  in  general  circumstances  for  popular  sup- 
port, and  couple  with  the  fact  that  I  have  spoken  of  in  the  Constitution,  and 
which  belongs  to  it,  this  vice  in  onr  politics,  then  when  the  Vice-President 
becomes  President  of  the  United  States,  not  only  is  he  in  the  attitude  of  not 
having  the  popular  support  for  the  great  powers  of  the  Constitution,  but  he  ia 
in  the  condition  of  not  having  the  party  support  for  the  fidelity  and  maintenance 
of  his  authority  that  are  necessary.  Then,  adhering  to  his  original  opinions,  to 
the  very  opinions  and  political  attitude  which  form  the  argument  for  placing 
him  in  the  second  place  of  authority,  he  ia  denounced  as  a  traitor  to  his  party, 
and  ia  watched  and  criticised  by  all  the  leaders  of  that  party. 

I  speak  not  particolarly  in  reference  to  the  present  presidential  term  and  its 
incumbent,  and  the  actual  condition  of  politics  here ;  I  speak  of  the  very  nature 
of  the  case.  All  the  public  men,  all  the  ambitious  men,  nay,  aU  the  men  inter- 
ested in  the  public  service,  in  carrying  on  the  government  for  the  purposes  and 
with  the  views,  in  the  interest  of  duty,  of  the  party,  have  made  their  connee- 
tious.andformed  their  views,  establiahedtheir  relations  with  thePresident  who  has 
disappeared.  They  then  are  not  in  the  attitude  of  support,  persanal  or  politi- 
cal, that  may  properJy  be  maintained  among  the  leaders  of  a  party,  and  liat  ia 
implied  in  the  fact  that  an  election  has  taken  place  by  the  'joint  efforts,  crown- 
ing in  the  final  result  the  President  of  the  selection  of  the  people.  Then  it  is 
that  high  words  arc  interchanged.  Then  it  is  that  ambitious  men,  who  had 
framed  their  purposes,  both  for  the  present  and  for  the  future,  upon  the  footing 
of  the  presidential  predomination  that  had  been  secured  by  the  election,  find 
these  plans  dislocated  and  disturbed ;  and  then  it  is  that  if  wisdom  and  pru- 
dence and  the  personal  ijualities  of  pacification  and  of  accommodation  and  of 
attraction  are  wanting  upon  the  one  side  and  the  other,  terrible  evils  threaten 
the  conduct  of  the  government  and  the  peace  of  the  state.  It  was  thus,  aa  we 
all  know  by  looking  back  to  the  experience  of  the  whig  party,  that  differences, 
even  in  times  of  peace  and  of  quiet,  had  been  urged  so  far  in  thepresideuey  of 
Mr.  Tyler,  that  an  impeachment  was  moved  against  him  in  the  House  of  Rep- 
resentatives, and  had  more  than  one  hundred  supporters  ;  and  yet  when  it  was 
all  over,  nobody,  1  think,  could  have  dreamed  that  there  was  anything  in  the 
conduct  of  Mr,  Tyler,  in  the  matter  complained  of,  that  was  just  ground  for 
impeachment.  So,  too,  in  great  part  during  the  incumbency  of  Mr.  Fillmore, 
elevated  to  the  presidency,  his  action  and  his  course,  tempered  and  moderated 
as  it  was  by  some  of  the  personal  qualities  that  I  have  stated,  was  yet  carried 
on  in  resistance  to  the  leading  ideas  of  the  party  that  had  raised  him  to  power. 
.  Then  the  opposition,  seizing  upon  this  opportunity,  encourage  the  contro- 
versy, ui^e  on  the  quarrel,  but  do  not  espouse  it,  and  thus  it  ends  in  the  Presi- 
dent being  left  without  the  suppoi't  of  the  currents  of  authority  that  underlie 
and  vivify  the  Constitution  of  the  United  States — the  favor  of  the  people ;  and 
BO  when  this  unfortunate,  this  irregular  condition  of  the  executive  office  concurs 
with  times  of  great  national  juncture,  of  great  and  serious  oppression  and  diffi- 
culty of  public  affdrs,  then  at  once  you  have  at  work  the  special,  the  peculiar, 
the  irregular  operation  of  forces  that  expose  the  Constitution,  left  unprotected 
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and  undefended  with  the  fall  meaaure  of  support  that  every  department  of  the 
goverament  should  have  to  resist  the  other,  pressing  on  to  dangers  and  to  diiE- 
eulties  that  may  shake  and  bving  down  the  pillars  of  the  Coastitution  itself. 

I  suggest  this  to  you  as  wise  men,  to  understand  how  out  of  circnmstances, 
for  which  no  man  is  responsible,  attributable  to  the  working  of  the  HouBtitution 
itself,  in  this  effort  to  provide  a  successor,  and  to  the  inattention  paid  to  it  ia  the 
Bufirages  of  the  people  and  the  selections  of  the  politiciaos,  how  there  is  a  weak- 
ness, and  a  special  weakness,  that  tiie  presidency  is,  as  it  were,  aa  undefended 
fort,  and  see  to  it  that  the  invasion  is  not  urged  ^nd  made  successful  by  the 
temptation  thus  presented. 

This  exception,  weakness  of  the  presidency  under  our  Constitution,  is  encoun- 
tered in  the  present  state  of  affairs  by  an  extraordinary  development  of  party 
strength  in  the  Congress,  There  are  in  the  Conslitution  hut  three  barriers 
af^ainst  the  will  of  a  majority  of  Congress  within  the  terms  of  their  authority. 
One  is  that  it  requires  a  two-thirds  vote  to  expel  a  member  of  eithn  house; 
another  that  a  two-thirds  vote  is  necessary  to  pass  a  law  o\er  the  ob|ections  of 
the  President;  and  another,  that  a  two- thirds  .vote  of  the  Seuite,  sitting  as  a 
court  for  tlie  trial  of  impeachment,  is  requisite  to  a  sentence  And  now  how 
have  these  two  last  protections  of  the  executive  office  disappeared  from  the  Con- 
stitution in  its  practical  working  by  the  condition  of  parties  thit  has  given  to 
one  the  firm  possession  hy  a  three-fourths  vote,  I  thnik  in  both  houses,  of  the 
control  of  the  action  of  each  body  of  the  legislatuie?  Reflect  upon  this  1  do 
not  touch  upon  the  particular  circumstance  that  the  non  restontion  of  the  south- 
ern States  has  left  your  numbers  in  both  houses  of  Congress  thin  they  might 
under  other  circumstances  be.  I  do  not  calculate  nhethei  that  absence  dimin- 
ishes or  increases  the  disproportion  that  there  would  be.  Possibly  their  pres- 
ence might  even  a^ravate  the  political  majority  which  is  thus  arrayed  and  thus 
overrides  practically  all  the  calculations  of  the  presidential  protection  through 
the  guarantees  of  the  Constitution  ;  for,  what  do  the  two-thirds  provisions  mean  J 
They  meant  that  in  a  free  country,  where  elections  were  diffused  over  a  vast 
area,  no  congressman  having  a  constituency  of  over  seVenty  or  eighty  thou- 
sand people,  it  was  impossible  to  suppose  that  there  would  not  be  a  somewhat 
equal  division  of  parties,  or  impossible  to  suppose  that  the  ex-cttements  and  zeal 
of  party  could  carry  all  the  members  of  it  into  any  extravagance.  I  do  not  call 
them  extravagances  in  any  sense  of  reproach;  I  merely  speak  of  them  as  the 
extreme  measures  that  parties  in  politics,  and  under  whatever  motives,  may  be 
disposed  to  adopt. 

Certainly,  then,  there  is  ground  to  pause  and  consider  before  jou  bring 
to  a  determioation  this  great  struggle  between  the  co-ordinate  brandies  of  the 
government,  this  agitation  and  this  conclusion  in  a  certain  event  of  the  ques- 
tion whether  the  co-ordinatioa  of  the  Constitution  can  be  preserved.  Attend 
to  these  special  circumstances  and  determine  for  youreelves  whether  under 
these  influences  it  ia  best  to  urge  a  contest  which  must  operate  upon  the 
framework  of  the  Constitution,  and  its  future  unattended  by  any  exceptions  of 
a  peculiar  nature  that  govern  the  actual  situation.  Ab,  that  is  tlie  misery  of 
human  affairs,  that  the  stress  comes  and  has  its  consequence  when  the  system  ia 
least  prepai'ed  to  receive  it.  It  ia  the  misery  that  disease,  casual,  circumstantial, 
invades  the  frame  when  health  is  depressed  and  the  powers  of  the  constitution 
to  resist  it  are  at  the  lowest  ebb.  It  is  that  the  gale  rises  and  sweeps  the  ship 
to  destruction  when  there  is  no  sea-ioom  for  it  and  when  it  is  upon  a  lee-shore. 
And  if  concurrent  with  that  danger  to  the  good  ship  her  crew  be  short,  berhelm 
unsettled,  and  disorder  begins  to  prevail,  there  comes  to  be  a  final  struggle  for 
the  maintenance  of  mastery  against  the  elements  and  over  the  only  chances  of 
flafety,  how  wretched  is  the  condition  of  that  people  whose  fortunes  are  embarked 
in  that  ship  of  state  ! 

What  other  pi-otection  is  there  for  the  presidential  office  than  these  two-thirds 
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guarantees  of  die  Constitution  that  have  disappeared  t  The  Supreme  Court 
placed  there  to  determine,  among  the  remarkahle  provincea  of  its  jurisdiction, 
the  lines  of  separation  and  of  duty  aud  of  power  under  our  Constitution  hetweeu 
the  legislature  and  the  President.  Ah!  under  this  evidence,  received  and 
rejected,  the  very  effort  of  the  President  was,  when  the  two-tliirds  majoritiea 
had  urged  the  contest  against  him,  to  raise  a  case  for  tlie  Supreme  Court  to 
decide;  and  then  the  legislature,  coming  in  by  its  special  condition  of  impeach- 
ment, intercepts  the  effort,  and  brings  his  head  again  within  the  mere  power  of 
Congress,  where  the  two-thirds  rule  is  equally  ineffectual  as  between  (he  parties 
to  the  contest. 

This  is  matter  of  grave  import,  of  necessary  consideration,  and  which,  with 
the  people  of  this  country,  with  watchfal  forcigii  nations,  and  in  the  eyes  of 
history,  will  be  one  of  the  determining  featnrea  of  this  great  controveray;  for 
great  as  is  the  question  in  the  estimate  of  the  managers  or  of  ourselves  or  of 
the  public  intelligence  of  this  people,  of  how  great  the  power  shonld  be  on  one 
side  or  tljo  other,  with  Congress  or  with  the  President,  that  question  ainka 
into  absolute  insigniiicance  compared  with  the  greater  and  higher  question, 
the  question  that  has  been  in  the  Constitution,  that  has  been  in  the  minds  of 
philosophers,  of  publicists,  and  of  statesmen  since  it  was  founded,  whether  it 
was  in  the  power  of  a  written  constitution  to  draw  lines  of  separation  and  put 
up  buttresses  of  defence  between  the  co-ordinate  branches  of  the  government! 
And  with  that  question  settled  adversely  with  a  determination  that  one  can 
devour,  and  having  the  power,  will  devour  the  other,  then  the  balances  of  the 
American  Constitution  are  lost  and  lost  forever.  Nobody  can  reinstate  in  paper 
what  has  once  been  struck  down  in  fact.  Mankind  are  governed  by  instances, 
not  by  resolutions , 

And  then,  indeed,  there  is  placed  before  the  people  of  this  country  either 
despair  at  the  theory  of  paper  constitutions,  which  have  been  derided  by 
many  foreign  statesmen,  or  else  an  attempt  to  establish  new  balances  of  power 
by  which,  the  poise  of  the  different  departments  being  more  firmly  placed, 
one  can  be  safe  against  the  other.  But  who  can  bo  wiser  than  our  fathers  ? 
Who  can  be  juater  than  they  ?  Who  can  be  more  considerate  or  more  disin- 
terested than  they  ?  And  if  their  desccndents  have  not  the  virtue  to  main- 
tain what  they  so  wisely  and  so  nobly  established,  how  can  these  same 
desccndents  hope  to  have  the  virtue  and  the  wisdom  to  make  a  better  establish- 
ment for  their  posterily  ? 

Nay,  senators,  I  urge  upon  you  to  consider  whether  you  will  not  recoil  from 
settling  so  tremendous  a  subject  under  so  special,  so  disadvantageous,  so  dis- 
astrous circumstances  as  I  have  portrayed  to  you  in  the  particular  situation 
of  these  branches  of  the  government.  A  stronger  Executive,  with  an  abso- 
lute veto,  with  a  longer  term,  with  more  permanent  possession  and  coutrol  of 
official  patronage,  will  be  necessary  for  the  support  of  this  executive  depart- 
ment, if  the  wise  and  just  and  considerate  measure  of  our  ancestors  shall  not 
prove,  in  your  judgment,  sufficient;  or,  if  that  be  distasteful,  if  that  be  unac- 
ceptable, if  that  be  inadmissible,  then  we  must  swing  it  all  over  into  the 
omnipotence  of  Congress,  aud  recur  to  the  exploded  experiment  of  the  confed- 
eration, where  Congress  was  executive  and  legislative,  all  in  one. 

There  is  one  other  general  topic,  not  to  be  left,  unnoticed  for  the  very  serious 
impression  that  it  brings  upon  the  political  situation  which  forms  the  staple — I 
must  say  it»— of  the'^ressure  on  the  part  of  the  managers  to  make  out  a  crime, 
a  fault,  a  danger  that  should  enlist  your  action  in  the  terrible  machinery  of 
iinpeachment  and  condemnation.  I  mean  the  very  peculiar  political  situation  in 
the  country  itself  and  in  the  administration  of  this  government  over  the  people 
of  the  country,  which  has  been  the  womb  from  which  has  sprung  this  disorder 
and  conflict  between  the  departments  of  the  government.     I  can,  I  think,  be 
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quite  brief  about  it,  aud  certainly  shall  not  infringe  upon  any  of  the  political 
proprieties  of  the  occasion. 

The  Buppression  of  an  armed  rebellion  and  the  reduction  of  the  revolted  States 
to  the  power  of  the  government,  when  tlie  region  and  the  popuiation  embraced 
in  the  rebellion  were  so  vast,  aud  the  head  to  which  the  revoltliad  come  was  so 
great,  and  the  resistance  so  continuous,  left  a  problem  of  as  great  difficulty  in 
human  affairs  as  was  ever  proposed  to  the  actions  of  any  government.  The 
work  of  pacification  would  have  been  a  severe  task  for  aay  governmeut  after  so 
great  a  stru^le,  when  so  great  passions  were  enlisted,  when  so  great  wounds 
had  been  inflicted,  when  so  great  discontetits  had  urged  the  controversy,  and  so 
much  bitterness  had  survived  its  formal  settlement ;  hut  wonderful  to  say,  with 
his  situation  so  difficult  as  to  surpass  almost  the  powers  of  government  as  exhi- 
bited in  any  former  instance  in  the  history  of  the  world,  there  occurred  a  special 
circumstance  that  by  itself  would  have  tasked  all  the  resources  of  statesmanship 
under  even  a  simple  government.  I  mean  the  emancipation  of  the  slaves,  which 
had  thrown  4,000,000  of  human  beings,  not  by  the  processes  of  peace,  but  by 
the  sudden  blow  of  war,  into  the  possession  of  their  freedom,  which  had  changed 
at  once,  against  their  will,  the  relation  of  all  the  rest  of  the  population  to  these 
men  that  had  been  their  slaves. 

The  process  of  adaptation  of  society  and  of  law  to  so  grave  a  social  change 
as  that,  even  when  accomplished  in  peace,  and  when  not  disturbed  by  the  opera- 
tions of  war  and  by  the  discontents  of  a  suppressed  rebellion,  are  as  much  as 
any  wisdom  or  any  courage,  or  any  prosperity  that  is  given  to  government,  can 
expect  to  rids  through  in  safety  and  peace.  When,  then,  these  two  great  political 
facts  concur  and  press  upon  the  government  that  is  responsible  for  their  conduct, 
how  vast,  how  difiicult,  how  intractable  aud  unmanageable  seems  the  posture  ! 

But  this  does  not  represent  the  measure  or  even  the  principal  feature  of  the 
difficulty,  "When  the  government  whose  arms  have  triumphed  and  suppressed 
resistance  is  itself,  by  the  theory  and  action  of  the  Constitution,  the  govern- 
ment that  by  peaceful  law  is  to  maintain-  its  authority,  the  process  is  simple  ; 
but  under  our  complex  government,  according  to  the  theory  and  the  practice, 
the  interests  and  the  feelings,  the  restored  Constitution  surrenders  their  domestic 
afiairs  at  once  to  the  local  governments  of  the  people  who  have  been  in  rebel- 
lion. And  then  arises  what  has  formed  the  staple  of  our  politics  for  the  last 
four  years,  what  has  tried  the  theory,  the  wisdom,  the  courage,  the  patriotism 
of  all.  It  is,  how  far  under  the  Constitution  as  it  stands  the  general  govern- 
meut can  exercise  absolute  control  in  the  transition  period  between  war  and 
absolute  restored  peace,  and  how  much  found  to  he  thus  unmanageable  shall  be 
committed  to  changes  of  the  Constitution.  And  when  we  understand  that  the 
great  controversy  in  the  formation  of  the  Constitution  itself  was  how  far  the 
general  government  should  be  intrusted  with  domestic  concerns,  and  when  the 
final  triumph  and  the  general  features  of  the  Constitution  that  the  people  of  the 
States  were  not  willing,  in  the  language  of  Mr.  Ellsworth,  to  intrust  the  gen- 
eral government  with  their  domestic  interests,  we  see  at  once  how  wide,  how 
dangerous,  how  difficult  the  arena  of  controversy  of  constitutional  law  and  of 
difference  of  opinion  as  to  what  was  or  is  constitutional,  and  if  it  be  not  of 
what  changes  shall  he  or  ought  to  he  made  in  the  Constitution  to  meet  the  prac- 
tical situation. 

Then  when  you  add  to  this  that  as  people  divide  on  these  questions,  and  as 
the  practical  forces  on  one  side  and  the  other  are  the  loyal  ufasses  and  the  rebel 
masses,  whoever  divides  from  his  neighbor,  from  his  associate,  from  his  party 
adherents  in  that  line  of  constitutional  opinion  and  in  that  line  of  governmental 
action,  which  seems  to  press  least  changes  upon  the  Constitution  aud  least  con- 
trol upon  the  masses  lately  in  rebellion,  will  he  suspected  and  charged  and 
named  and  called  an  ally  of  traitors  and  rebels,  you  have  at  once  disclosed  how 


d  by  Google 


IMPEACHMENT    OF   THE    PKESIDENT.  303 

OOP  dangerous  policies  have  been  bi-oiigbt  to  the  head  in  which  these  names  of 
"traitor"  and  of  "rebel,"  whicb  belong  to  war,  Lave  been  made  the  current 
phrases  of  political  discussion. 

I  do  not  question  the  rectitnde  iiov  do  I  question  the  wisdom  of  any  positieua 
that  have  been  ttiken  as  matter  of  argument  or  as  matter  of  faith  or  as  matter 
of  action  in  the  disposilion  of  tliis  peeuiiar  situation,  I  only  attract  your  atten- 
tion to  the  necessities  and  dangers  of  the  situation  itself.  We  were  in  the  con- 
dition in  which  the  question  of  the  surrender  to  the  local  communities  of  their 
domestic  atfiii-s,  which  the  order  of  the  Constitution  had  arranged  for  the 
peaceful  situation,  became  impossible  without  the  gmvest  dangers  to  the  state 
both  in  respect  to  the  public  order  and  in  respect  to  this  cliaiiged  condition  of 
the  slave. 

In  English  histoiy  the  Oommons  were  urged,  after  they  had  rejected  the  king 
from  the  British  constitution  and  found  the  difficulty  of  making  things  wprk 
smooMy,  It-are  super  anti^uaa  vias ;  but.  said  Sergeant  Maynard,  "  It  is  not 
the  question  of  standing  upon  the  ancient  ways,  for  we  are  not  on  tiiem."  The 
problem  of  the  Constitution  is,  as  it  was  then,  how  to  get  upon  the  ancient  ways 
from  these  paths  that  disorder  and  violence  and  rebellion  had  forced  us  into ; 
and  here  it  was  that  the  exasperations  and  the  exacerbations  of  politics  came  up 
mingling  with  charges  of  infidelity  to  party  and  with  treason,  moral  treason, 
political  treason,  I  suppose,  to  the  state.     How  many  theories  did  we  have  ? 

In  this  Senate,  if  I  am  not  mistaken,  one  very  influential  and  able  and  elo- 
quent senator  was  disposed  to  press  the  doctrines  of  the  Declaration  of  Inde- 
pendence into  being  working  forces  of  our  constituted  liberty,  and  a  sort  of 
pre-constitntional  theory  was  adopted  to  suit  the  logical  and  political  difSeulties 
of  the  case.  In  another  House  a  groat  leader  was  disposed  to  put  it  upon  the 
trans-constitutional  necessities  that  the  situation  itself  imposed  in  perfect  peace 
as  in  absolute  and  Hagrant  war.  And  thus  it  was  that  minds  trained  iu  the  old 
school,  attached  to  the  Constitution,  unable  as  rhetoricians  or  as  rcasoners  to 
adopt  these  lenrned  phrases  and  these  working  theories  of  precouslitutional  or 
trans-constitutional  authority  and  obligation,  were  puzzled  among  the  ruins  of 
society  that  the  war  had  produced ;  and  thus,  as  it  seems  to  me,  wc  find  these 
concurring  dangers  leading  ever  to  an  important  and  necessary  recognition,  by 
whoever  has  to  deal  with  them,  of  the  actual  and  practical  influences  that  they 
have  upon  the  controversy. 

And  now  let  me  urge  here  that  all  this  is  within  the  province  of  politics  ; 
and  a  free  people  are  unworthy  of  their  freedom  and  cannot  maintain  it  if  their 
public  men,  their  chosen  servants,  are  not  able  to  draw  distinctions  between 
legal  and  constitutional  offence  and  odious  or  even  abominable  politics.  Cer- 
tainly it  is  so.  Idem  sentire  de  repuhlied,  to  agree  iu  opinion  concerning  the 
public  interest  is  the  bond  of  one  party,  and  diversity  from  those  opinions  the 
bond  of  the  other ;  and  where  passions  and  struggles  of  force  in  any  form  of 
violence  -or  of  impeachment  as  an  engine  of  power  come  into  play,  then  freedom 
has  become  license,  aud  then  party  h.os  become  faction,  and  those  who  do  not 
witlihold  their  hand  until  the  ruin  is  accomplished  wiil  be  subject  to  that  judg- 
ment that  temperance  and  fortitude  and  patience  were  not  the  adequate  qualities 
for  their  conduct  in  the  situation  in  which  they  were  placed.  Oh,  why  not 
wise  enough  to  stay  the  pressure  till  adverse  circumstances  shall  not  weigh 
down  the  state  I  Why  not  in  time  remember  the  political  wisdom — 
Beware  of  desperate  steps.  Tlie  datkeet  dny, 
Live  till  to-morrow,  will  have  passed  away. 

I  hold  in  my  hand  an  article  from  the  Tribune,  written  under  the  instructions 
of  this  trial  aud  put  with  great  force  aud  skill.  I  do  not  propose  to  read  it, 
I  bring  it  here  to  show  and  to  say  that  it  is  an  excellent  series  of  articles  of 
uDpeachment  against  the  President  of  the  United  States  within  the  forum  of . 
polities  for  political  repugnancy  and  obstruction,  and  an  honest  confession  that 
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tbe  teclinical  and  formal  crimes  included  in  these  articles  are  of  very  paltry 
consideration.  That  is  an  excellent  article  of  impeadiment,  demanding  by  pro- 
eeEs  suitable  to  tlie  forum,  an  answer ;  and  for  tbe  discussions  of  tbe  hustings 
and  of  the  election,  tbei'e  it  belongs ;  there  it  must  be  kept.  But  this  being  a 
court,  we  are  not  to  be  tried  for  that  in  which  we  are  not  inculpated.  How 
wretched  tbe  condition  of  him  who  is  to  be  thus  oppressed  by  a  vague,  uncer- 
tain shadow  which  be  cannot  oppose  or  resist!  If  the  honorable  managers  will 
go  back  to  tlie  source  of  their  authority,  if  they  will  obtain  what  was  once 
denied  them,  a  general  and  open  political  charge,  it  may,  for  anght  I  know,  be 
maintainable  in  law  ;  it  may  bis  inaiotainable  in  fact ;  but  then  it  would  be 
brought  here  ;  it  wontd  be  written  down ;  its  dimensions  would  be  known  and 
understood  ;  its  weight  would  be  estimated  ;  the  answer  could  be  made. 

And  tlien  your  leisure  and  that  of  tbe  nation  being  occupied  with  liearing 
witnesses  about  political  differences  and  the  question  of  political  repugnance 
and  obstructions  upon  the  side  of  the  President,  those  who  should  be  honored 
with  his  defence  in  that  political  trial  would  at  least  have  tbe  opportunity  of 
reducing  tbe  force  of  the  testimony  against  them,  aud  of  bringing  opposing  and 
coatravening  proofs ;  and  then,  at  least,  if  you  would  have  a  political  trial,  you 
wonid  have  it  with  name  and  with  snbatance  to  rest  upon.  But  tbe  idea  that  a 
President  of  the  United  States  is  to  be  brought  into  the  procedure  of  this  court 
by  a  limited  accusation,  found  "  not  guilty"  under  that,  and  convicted  on  an  indict- 
ment that  the  House  refused  to  sustain,  or  upon  that  wider  indictment  of  the 
newspaper  press,  and  without  an  opportunity  to  bring  proof  or  to  make  argu- 
ments on  the  subject,  seems  to  us  too  monstrous  for  any  intelligence  within  or 
without  this  political  circle,  this  arena  of  controversy,  to  maintain  for  a  moment. 

I  may  hope,  somewhat  briefly,  to  draw  your  attention  to  what  lies  at  the 
basis  of  the  discussion  of  tbe  power  and  authority  that  may  be  rightfully  exer- 
cised or  reasonably  he  assumed  in  the  action  of  the  President  to  be  exercised, 
even  if  it  should  prove  erroneous  within  the  premises  of  this  matter  between  the 
two  branches  of  the  government. 

The  co-ordination  of  the  powers  of  government  is  not  only  the  greatest  effort 
in  tbe  frame  of  a  written  constitution,  but  I  think  it  must  be  conceded  that  as 
it  occupies  the  main  portion  of  the  Constitution  itself,  so  it  has  been  regarded 
by  all  competent  critics,  at  home  and  abroad,  to  have  been  a  work  most  success- 
fully accomplished  by  the  framers  of  our  government.  Indeed,  if  you  will 
look  at  the  Constitution,  you  will  find  that  beyond  that  very  limited  though 
very  important  service,  of  dividing  what  belongs  to  government  and  what  shall 
be  left  to  the  liberties  of  the  people,  and  then  discriminating  between  what  shall 
be  accorded  to  tbe  general  government  and  what  shall  be  left  to  the  domestic 
governments  of  the  States,  the  whole  sei-vice  of  the  Constitution  is  to  build  up 
these  three  departments  of  the  government  so  that  they  shall  have  strength  to 
etaud  as  against  tbe  others,  and  not  strength  to  encroach  or  overthrow. 

Much  has  been  said  about  Congress  as  being  the  great  repository  of  power. 
Why,  of  course  it  is.  It  is  the  repository  of  power  and  of  will,  and  there  is 
not  any  difficulty  in  making  Congress  strong  enough.  Congress,  that  must  be 
intrusted  with  all  the  strings  of  power  and  furnished  with  all  its  resources,  tbe 
effort  of  the  Constitution  is  to  curb  and  restrain;  and  so  you  will  find  that 
almost  all  the  inhibitions  of  tbe  Constitution  are  placed  upon  Congress — upon 
Congress  in  withholding  it  from  power  over  the  people  ;  from  Congress  in  with- 
holding it  from  power  over  the  States  ;  from  Congress  in  withholding  it  from  power 
over  the  co-ordinate  branches;  and,  nevertheless,  by  a  necessary  and  absolute 
deposit  of  authority  in  Congress,  it  is  left  master  of  the  whole.  This  power  of  Par- 
liament in  the  British  constitution  makes  the  Commons  tnasters  of  the  govern- 
ment.  To  what  purpose  is  it  to  provide  that  the  justices  of  the  Supreme  Court 
shall  hold  their  tenure  for  life,  and  that  their  saferies  shall  not  be  diminished 
^niing  the  terra  of  theii-  service,  when  Congress,  by  an  undoubted  constitutional 
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power,  may  omit  and  refuse  to  appropriate  one  dollar  to  the  support  of  any  par- 
ticular justice  during  any  particular  year  or  aeriea  of  yeara  ?  Nevertheless,  the 
government  is  to  be  administered  by  men,  and  in  an  elective  government  the 
trust  is  that  the  selected  agents  of  the  people  will  be  faithful  to  their  interest 
and  will  be  endowed  with  sufScient  intelligence  to  protect  them. 

But  simple  as  ia  the  constitution  of  the  judiciary,  and  needing  no  care,  when 
you  come  to  the  executive  authority  arises  the  problem  which  haa  pnazled,  does 
puzzle,  will  puzzle  all  framers  of  government  having  no  source  and  no  ideas  of 
authority  except  what  springs  from  the  elective  suffrage.  You  have  the  balance 
of  the  British  conatitation  between  the  Crown  and  the  Parliament,  because  it  rests 
upon  ideas  and  traditions  and  experience  which  have  framed  one  portion  of  the 
government  aa  apringitig  up  from  the  people  and  in  their  right,  and  the  other  por- 
tion of  the  government  aa  descending  from  Divine  authority  and  in  its  right ; 
and  yo\\  have  no  difficulty  in  enlarging,  confirming,  and  bracing  up  the  authority 
of  Parliament,  provided  you  leave  standing  the  authority  and  majesty  of  the 
throne.  But  here  the  problem  is,  how,  without  the  support  of  nobility,  of  the 
fountain  of  honor,  of  time,  of  strength,  of  inheritance,  how  under  a  suffrage  and 
for  a  brief  period  to  make  an  executive  that  is  strong  enough  to  maintain  itself 
against  the  contentions  of  the  Conslitutioa. 

Under  these  circumstances,  and  adjusting  the  balance  aa  it  ia  fonnd  in  the 
Constitution,  onr  ancestora  disposed  of  the  question.  It  has  served  us  to  this 
time.  Sometimes,  in  the  heat  of  party,  the  Executive  has  seemed  too  strong; 
sometimes,  in  the  heat  of  party,  Congress  has  seemed  too  strong ;  yet  every 
contest  and  every  danger  passes  away,  managed,  administered,  controlled,  pro- 
tected by  the  great,  superior,  predominant  interest  and  power  of  the  people 
themselves.     And  the  essence  of  the  Constitution  is,  that  there  is  no  period 

S ranted  by  it  of  authority  to  the  Senate  in  their  six  years'  term,  to  the  Presi- 
ent  in  his  four  years'  term,  to  the  House  of  Bepreaentatives  in  their  two  yeara 
term,  no  period  that  cannot  be  lived  through  in  patience  subordinate  and  obedi- 
ent to  the  Constitution ;  and  that,  as  was  said  in  the  debate  which  I  read  from 
the  convention,  applied  to  the  particular  topic  of  impeachment,  there  will  ba  rto 
danger  when  a  four  years'  recurring  election  restores  to  the  common  master  of 
Congress  and  the  Executive  the  trust  reposed,  that  there  will  be  a  temptation  to 
carry  for  political  controversy  and  upon  political  offence  the  sword  of  the  Con- 
stitution, and  make  it  peremptory  and  final  in  the  destruction  of  the  office. 

I  beg  leave,  in  connection  with  this  subject,  its  delicacy,  its  solicitudes  in  the 
arrangement  of  constitutional  power,  to  read  two  passages  from  a  great  states- 
man, whose  words  when  he  was  alive  were  as  good  as  anybody's,  and  since  his 
death  have  not  lost  their  wisdom  with  his  countrymen ;  I  mean  Mr.  Webster. 
In  his  debate  upon  the  Panama  mission  he  said,  in  speaking  of  the  question  of 
the  confidence  of  Congress  in  the  Executive  : 

This  seema  a  singnlar  notion  of  confidence,  and  certainly  is  not  my  notion  of  that  confi- 
dence which  the  Constitution  requires  one  branch  of  the  government  to  repose  in  another. 
The  President  is  not  our  agent,  but,  like  ourselves,  the  agent  of  the  people.  They  bave 
truBted  to  bis  hands  the  proper  duties  of  M&ceffice ;  e,ad  we  are  not  to  lake  those  duties  out 
of  his  hands  &om  any  opinion  of  our  owojflpt  weshouU  eiiecute  tbem  better  ourselves.  The 
couGdence  which  is  due  from  ns  to  the  bSSmv^  and  from  the  Executive  to  us  is  not  per- 
sonal, but  official  and  constitutional.  It  wflloBdpg  to  do  with  individual  likings  or  dis- 
likinga !  but  results  from  that  division  of  poWir  nfl^g  departments  and  those  limitations  on 
the  authority  of  each  which  belong  to  the  nature  and  frame  of  our  government.  It  would 
be  unfortunate,  indeed,  if  our  line  of  constitutional  action  were  to  vita'ate  backward  and 
forward  accotdiug  to  our  opinions  of  persona,  swerving  this  way  to-day  from  undue  attach- 
ment, and  the  other  may  to-morrow  from  diatruat  or  dislike.  ITiis  may  aometimes  happen 
from  the  weakness  of  our  virtues  oT(  the  excitement  of  our  pasaiona;  but  I  trust  it  will  not 
,  be  coolly  recommended  1«  us  aa  the  i^tfiil  course  of  public  conduct.  (Webster's  Works, 
vol.  3,  p.  187.)  r' 

Again,  in' hia  speecK  on  the  presideatial  protest  in  the  Senate  in  1834,  he  said; 
The  first  object  of  a  free  people  is  the  preservation  of  thur  liberty,  and  Ubertj  ia  only  to 
20  I  p— Vol.  ii 
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erament.    TbeBimplest  governmenlB  are  despotisms;  the  neit  si      ■■■■■■■ 


but  all  republiCB,  all  gDvernnients  of  law,  must  impose  numerous  JimilatioDs  and  qualifiea- 
KoDS  of  autlioritj  ana  give  many  positive  and  many  qualified  rights.  In  other  words,  they 
must  be  subject  to  rule  and  legiulation.  This  is  the  very  essence  of  free  political  iaatitutions. 
The  spiritof  liberty  is,  indeed,  a  bold  and  fearless  spirit;  bat  it  is  also  a  sbarp-sigbted  spirit; 
il  is  a  cautious,  sagacious,  discriminatiug,  far-aeeine  intelligence ;  it  is  jealous  of  encroach- 
ment, jealous  of  power,  lealous  of  man.  It  demanas  checks ;  it  seeks  for  guards ;  it  insists 
on  securities ;  it  intrenches  itself  behind  strong  deuces,  aud  fortifies  itself  with  all  possible 
care  against  the  assaults  of  ambition  and  passion.  It  does  not  trust  the  amiable  weHhnesses 
of  human  nature,  and,  therefore,  it  will  not  permit  power  to  overstep  its  prescribed  limits, 
thouch  benevolence,  good  intent,  and  patriotic  purpose  come  along  with  it.  Neither  does 
it  satisfy  itself  with  flasby  and  temporary  resislance  to  illegal  authority.  Far  otherwise.  It 
Keeks  for  duration  and  permanenca ;  it  looks  before  and  alter  i  and,  building  on  the  experi- 
ence of  aees  which  are  past,  it  labors  diligently  for  the  benefit  of  agoa  ti  —•■    ■    .• 


naf  liberty ;  and  this  is  our  liberty,  if  we  win  rightly  understand  and 
J  .   Every  free  government  is  necessarily  complicated,  becsuae  all  such  goveramenta 

Htabllsh  restraints,  as  well  on  the  power  of  govemmeDt  itself  as  on  that  of  individnals.  If 
we  will  abolish  the  distinction  of  oranches,  and  have  but  one  branch  ;  if  we  wilt  abolish 
jniy  trials,  and  leave  all  to  the  judge ;  if  we  will  then  orddn  that  the  legislator  shall  him- 
self  he  that  judge  ;  and  if  we  will  place  the  executive  power  in  the  same  hands,  we  may 
leailily  simpnfy  government.  We  may  easily  bring  it  to  the  simplest  of  all  possible  forms, 
a  pure  despotism.  But  a  separation  of  departments,  so  tar  as  practicable,  and  the  preserva- 
tion of  clear  lines  of  division  between  them,  is  the  fundamental  idea  in  the  creation  of  all 
OUT  constitutions;  and,  doubtless,  the  continuance  of  regulated  liberty  depends  on  maintain- 
ing these  boundaries.  (Webster's  Works,  vol.  4,  p.  122.) 

I  think  I  need  to  add  nothing  to  these  wise,  these  discriminating,  these  abso- 
Inte  ftnd  peremptory  instructions  of  this  distinguished  statesman.  The  difficulty 
and  the  danger  are  exactly  where  this  government  now  finds  them,  in  the  with- 
holding of  the  strength  of  one  department  from  working  the  rain  of  another. 

Mr.  CoNKLi.'^G.  Mr.  President,  I  move  an  adjournment  for  the  day. 
*     The  motion  was  agreed  to;  and  the  Senate,  sitting  for  the  trial  of  the  im- 
peachment, adjourned. 


Thursday,  April  30,  1868. 

The  Chief  Jastiee  of  the  United  States  took  the  chair. 

The  usnal  proclamation  having  been  made  by  the  Sergeant- at-arma. 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives and  the  counsel  for  the  respondent,  except  Mr.  Stanhery  and  Mr.  Curtis, 
appeared  and  took  the  seata  asaigned  to  them  respectively. 

The  members  of  the  House  of  EepreBentatives,  as  in  Committee  of  the 
Whole,  preceded  fey  Mr.  E.  B.  Washbume,  chairman  of  that  committee,  and 
accompanied  by  the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the 
Beats  provided  fer  them. 

The  journal  of  yesterday's  proceedings  of  the  Senate,  sitting  for  the  trial  of 
the  impeachment,  was  read. 

The  GtiiRr  JtreTtCB.  The  first  bnsineas  in  order  is  the  motion  of  the  senator 
£rom  Massachusetts,  [Mr.  Bumner,]  which  the  Secretary  will  read. 

The  chief  clerk  read  as  follow^: 

Whereas  Mr.  Helson,  one  of  the  counsel  fo^the  President,  In  addressing  the  Senate,  has 
used  disorderly  words,  as  follows,  namely ;  beginning  with  personalities  directed  to  one  of 
the  managers  he  proceeded  to  say  ;  "  8o  far  as  any  quesllon  that  the  gentleman  desires  to 
make  of  a  personal  character  with  me  is  concerned,  this  is  not  .the  place  t«  make  it.  Let 
him  make  it  elsewhere  if  he  desires  to  do  It;"  and  whereas  such  langu^^,  besides  being 
discreditable  to  these  proceedings,  is  apparently  intended  to  proToke  a  duel  or  to  signify  a 
willingness  to  fight  a  duel,  contrary  to  law  and  good  morals :  Therefore, 

Ordertd,  That  Mr.  Helsoo,  one  of  the  counsel  of  the  President,  has  justly  deserved  the 
'disapprobation  of  tbe  Senate. 

Mr.  Johnson.  Mr.  Chief  Justice,  I  move  to  lay  the  resolution  on  the  table_ 
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Mr.  SiiMNBR.  On  that  I  ask  for  the  yeaa  and  nays. 

The  yeaa  and  naya  were  ordered ;  and  the  chief  clerk  called  Mr.  Authony'e 

Mr.  Antho\v.  Before  voting  oq  this  I  ahowld  like  to  propose  a  question  to 
the  counsel,  and  I  wilt  do  it  in  writing,  or,  if  the  Senate  will  allow  me,  I  will 
do  it  verbally. 

The  Chikp  Justicb.  If  there  ia  no  ohjection  the  eeaator  from  Rhode  Island 
can  propose  a  question. 

Mr.  Anthomy.  I  wish  to  ask  of  the  counsel  if,  in  the  remark  which  haa  been 
quoted  in  the  resolution,  it  was  his  intention  to  challenge  the  manager  allnded 
to  to  a  mortal  combat  1 

Mr.  Nblson.  It  is  a  very  difficult  question  for  me  to  answer.  During  the 
recess  of  the  Senate  the  day  before  yesterday  the  honorable  gentleman  [Mr, 
Manager  Butler]  remarked  to  me  that  he  was  going  lo  say  something  upon  the 
sabject  of  Alta  Vela,  and  dwired  me  to  remain.  When  the  gentleman  read  his 
remarks  to  the  Senate  I  regarded  them  as  charging  me  with  dishonorable  con- 
duct before  the  Senate,  and  ia  the  heat  of  the  discussion  I  made  use  of  lan- 
guage which  was  intended  to  signify  that  I  hurled  back  the  geutlem;iu'g  charge 
upon  him,  an<i  that  I  would  answer  that  charge  in  any  way  in  which  the  gentle- 
man desired  to  call  me  to  account  for  it.  I  cannot  say  I  bad  particularly  the  idea 
of  a  duel  in  my  mind,  as  X  am  not  a  duelist  by  profession ;  but,  neverttieless,  my 
idea  was  that  I  would  answer  the  gentleman  in  any  way  in  which  he  chose  to 
call  upon  me  for  it.  I  did  not  intend  to  claim  any  exemption  on  account  of 
age  or  any  exemption  on  account  of  other  things  that  are  apparent  to  the  Senate, 
That  was  all  that  I  meant  to  signify,  and  I  hope  the  Senate  will  recollect  the 
circumstances  under  which  this  thing  was  done.  The  Senate  has  treated  me 
and  every  other  gentleman  concerned  in  this  ease  with  the  utmost  kindness  and 
politeness,  and  has  given  marked  attention  to  what  we  have  said,  and  the  idea 
of  insulting  the  Senate  ia  a  thing  that  never  entered  my  mind.  I  had  no  such 
thought  or  design.  I  entertain  the  kindest  feelings  and  the  most  respectful  feel- 
ings towards  the  Senate,  and  would  be  as  far  as  any  man  upon  the  face  of  the 
earth  from  saying  anything  which  would  justly  give  offence  to  the  gentlemen  of 
the  Senate  whom  I  was  addressing. 

Mr.  SuMiVBB.  Mr.  President,  I  ask  that  the  resolution  be  read  again. 

The  chief  clerk  read  the  resolution. 

The  Chief  Justice.  The  Secretary  will  proceed  with  the  call  of  the  roll  on 
the  motion  to  lay  on  the  table. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas,  3S ;  nays,  10  ;  ae 
follows : 

Yeas— Messra.  Anthoay,  Bsyarcl,  Buckalew,  Cattail,  Chandler,  Corbett,  Cragio,  Davis, 
Biion,  Doolittle,  Drake,  Edmunds,  Ferry,  Fesseuden,  Fowler,  Frelinejiuysiiii,  Orimoa, 
Harlan,  Hendricks,  Howe,  Johnaon,  Morrill  of  Maine,  Morton,  Norton,  Patlersou  of  New 
Hampshire,  Patterson  of  Tennessee,  Ramse;,  Koss,  SauUbnr;,  Sherman,  Tipton,  Trum- 
bull, Van  Winkle,  Vickers,  and  William8~35. 

Navs — Messrs.  Cumeron,  Howard,  Morgan,  Monill  of  Vermont,  Pomeroy,  Stewart, 
Sumner,  Thayer,  Wilson,  and  Yates — 10, 

Not  votino — Messrs.  Cole,  Conkling,  Conness,  Henderson,  McCreery,  Nye,  Spragne, 
Wade,  and  Willey— 9. 

So  the  resolution  was  laid  upon  the  table. 

The  Chief  Justice.  The  next  business  in  order  is  the  order  proposed  by 
the  senator  from  Pennsylvania,  [Mr.  Cameron,]  which  the  Secretary  will  read. 
The  chief  clerk  read  as  follows  : 

Ordered,  That  the  Senate,  sitting  aa  a  court  of  impeachment,  shall  hereafter  hold  night 
ses^ona,  commencing  at  8  o'clock  p.  m.  to-day,  and  continuing  until  II  o'clock  p.  m., 
ontil  the  argnmenta  of  the  couDsel  for  the  President  and  of  the  manages  on  the  part  of  Che 
House  of  BepresBntatives  ahall  be  concluded. 
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Mr.  SuMNEB.  I  move  to  strike  but  all  after  the  word  "ordered,"  and  insert 
■what  I  aend  to  the  Chair. 

The  CHtEF  Justice.  The  words  proposed  to  be  inserted  will  be  read. 

The  chief  clerk  read  as  follows  : 

That  the  Senate  will  ait  during  the  remainder  of  the  trial  from  10  o'clock  in  the  forenoon 
to  6  o'clock  in  tbe  art«rnoon,  with  such  brief  recesa  as  may  be  ordered. 

Mr.  SuMNEB.  On  that  I  should  like  to  have  the  yeas  and  nays. 

Mr.  Tbumbull.  Mi,  President,  I  move  to  lay  this  whole  subject  on  the  table, 

Mr.  SiiMNEB.  On  that  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered  ;  and  being  taken,  resulted — yeas,  32;  nays, 
1 7 ;  as  follows 

Teas— Messrs.  Anthony,  Bayard,  Buokalew,  Callell,  Corljett,  Davia,  Dixon,  Doolillle, 
Drake,  Ferry,  FeHsenden,  Fowler,  FreliBghuyseii,'  Grimes,  Hendricks,  Howe,  Johnson, 
McCreery,  Morrill  of  Maine,  Morrill  of  VarmoDt,  Morton,  Norton,  Patterson  of  New  Hamp- 
shire, Patterson  of  Tennessee,  Ramaey,  Eoas,  Sanlsbuiy,  Spragne,  Trumbuli,  Van  Winkle, 
Vickers,  and  WiUey — 33. 

Nats— Messrs.  Cameron,  Chandler,  Conkling,  Cragin,  Edmniids,  Harlan,  Howard,  Mor- 
gan, Pomeroy,  Sherman,  Stewart,  Sumner,  Thayer,  Tipton,  Williams,  Wilson,  and  Yatea — 17. 

Not  votikg— Messrs.  Cole,  Conuesa,  Henderson,  Nye,  and  Wade — 5. 

So  the  order  and  ameudment  were  laid  upon  the  table. 

The  Chief  Justice.  Mr.  Evarts  will  proceed  with  the  argument  for  tbe  Presi- 
dpnt. 

""'  Mr,  EvARTS.  We  perceive,  then,  Mr,  Chief  Justice  and  Senators,  that  the 
subject  out  of  which  this  controversy  has  arisen  between  the  two  branches  of 
the  government,  executive  and  legislative,  touches  tbe  very  foundations  of  the 
balanced  powers  of  the  Constitution;  and  in  the  arguments  of  the  honorable 
maaagers  it  has  to  some  e:stent  been  so  pressed  upon  your  attention.  Yoa  have 
been  made  to  believe  that  so  weighty  and  important  is  the  point  in  controversy 
8s  to  the  allocation  of  the  power  over  office  included  in  the  function  of  removal, 
that  if  it  is  carried  to  the  credit  of  the  executive  department  of  this  government 
it  makes  it  a  monarchy.  Why,  Mr.  Chief  Justice  and  Senators,  what  grave  re- 
proach is  this  upon  the  wisdom  and  foresight  and  civil  prudence  of  our  ancestors 
that  have  left  unexamined  and  unexplored  and  unsatisfied  these  doubts  or 
measures  of  tbe  strength  of  the  Executive  as  upon  so  severe  a  test  or  inquiry  of 
being  a  monarchy  or  a  free  republic  1  I  ask,  without  reading  the  whole  of  it, 
your  attention  to  a  passage  from  the  Federalist,  in  one  of  the  papers  by  Alex- 
ander Hamilton,  who  meets  in  advance  these  aspersions  that  were  sought  to  be 
thrown  upon  the  establishment  of  tbe  executive  power  in  a  President.  He  there 
suggests  in  brief  and  solid  discriminations  the  distinctions  between  tbe  Presi- 
dency and  a  monarchy,  and  concludes  by  saying  this ; 

What  answer  shall  we  give  to  those  wbo  would  persuade  ns  that  things  so  unlike  Tesemble 
each  other  ?  The  same  that  ongbt  to  be  given  to  tbose  who  t«ll  ng  that  a  governoient,  the 
whole  power  of  which  would  be  in  tbe  hands  of  tbe  elective  and  periodical  aervants  of  the 
people.  IB  an  aristocracy,  amouarcby,  and  a  despotism. 

But  a  little  closer  attention  both  to  the  history  of  the  framing  of  the  Consti- 
tution and  to  tbe  opinions  that  mmntained  a  contest  in  the  body  of  the  conven- 
tion, which  should  finally  determine  the  general  character  and  nature  of  the 
Constitution,  will  show  us  that  this  matter  of  the  power  of  removal  or  tbe  con- 
trol of  office,  as  disputable  between  the  Executive  and  the  Senate,  touches  more 
nearly  one  of  the  other  great  balances  of  the  Constitution  ;  I  mean  that  balance 
between  the  weight  of  numbers  in  tbe  people  and  the  equality  of  States,  irre- 
spective of  population,  of  wealth,  and  of  size.  Here  it  is,  if  I  may  be  allowed 
to  say  so,  that  tbe  opinions  to  which  my  particular  attention  was  drawn  by  tbe 
honorable  manager,  [Mr.  Boutwell,]  tbe  opinions  of  Roger  Sherman,,  had  their 
origin.  One  of  the  most  eminent  statesmen  of  the  last  generation  said  to  me 
that  it  was  to  Mr.  Sherman  and  to  his  younger  colleague,  Mr.  Ellsworth,  and  to 
Judge  Paterson,  of  New  Jersey,  that  we  owed  it,  more  than  to  all  else  in  that 
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conveation,  that  our  goperoment  waa  made  what  that  Btateaman  pronounced  it 
to  be,  the  best  government  in  the  world,  afederal  republic,  instead  of  being  what 
it  would  have  been  but  for  those  members  of  the  convention,  as  this  same  Btatea- 
man of  the  last  generation  expressed  it,  a  consolidated  empire,  the  worst  govern- 
ment in  the  world. 

Between  these  two  opinions  it  was  that  the  controversy  whether  the  Senate 
should  be  admitted  into  a  share  of  the  executive  power  of  official  appointment, 
the  great  arm  and  strength  of  the  government  came  into  play  ;  and  as  a  part  of 
his  firm  maintenance  of  the  equality  of  the  States  Mr.  Sherman  insisted  that 
this  participation  should  be  accorded  to  the  Senate;  and  others  resisted  as  too 
great  a  subtraction  from  the  sum  of  executive  power  to  be  capable  safely  of  this 
distribution  and  frittering  away,  Mr.  Adams,  the  first  President  of  that  name, 
I  am  informed  upon  authority  not  doubted,  bringing  it  to  me  from  the  opinion 
of  his  grandson,  died  in  the  conviction  that  even  the  participation  in  appoint- 
ment that  the  Constitution,  as  construed  and  maintained  in  the  practice  of  this 
government,  accorded  to  the  Senate,  would  he  the  point  upon  which  the  Consti- 
tution would  fail  ;  that  this  attraction  of  power  to  comparatively  irresponsible 
and  unnoticed  administration  in  the  Senate  would  ultimately  so  destroy  the 
strength  of  the  Executive  with  the  people  and  create  so  great  discontent  with 
the  people  themselves  that  the  Executive  of  their  own  choice,  upon  the  federal 
forces  and  numbers  which  the  Constitution  gives  to  that  election,  would  not  sub- 
mit to  the  executive  power  thus  bestowed  being  given  to  a  body  that  had  its 
constitution  without  any  popular  election  whatever,  and  had  its  members  and 
strength  made  up  not  hy  the  wealth  and  power  and  strength  of  the  people,  but 
by  (he  equality  of  the  States, 

When  you  add  to  that  this  change  which  gives  to  the  Senate  a  voice  in  the 
removal  froin  office,  and  thus  gives  them  the  first  hold  upon  the  question  of  the 
maintenance  of  official  power  in  the  country,  you  change  wholly  the  qneation 
of  the  Constitution  ;  and  instead  of  giving  the  Senate  only  the  advisory  force 
which  that  instrument  commits  to  it,  and  only  under  the  conditions  that  the 
office  being  to  be  filled  they  have  nothing  to  say  but  who  shall  fill  it,  and  if  they 
do  not  concur,  still  leave  it  to  the  Executive  to  name  another,  and  another,  and 
anotlier,  always  proceeding  from  his  original  and  principal  motion  in  the  matter, 
you  change  it  to  the  absolute  preliminary  power  of  this  body  to  say  to  the  Exec- 
utive of  the  United  States  that  every  administrative  office  under  him  shaJt 
remain  as  it  is  ;  and  these  officers  shall  be  over  him  and  against  him,  provided 
they  be  with  and  for  you ;  and  when  yon  add  to  that  the  power  to  say  "  until 
we  know  and  determine  who  the  successor  will  be,  until  we  get  the  first  move 
hy  the  Executive's  concession  to  us  of  the  successor,  we  hold  the  reins  of  power 
that  the  office  shall  not  be  vacated,"  you  do  indeed  break  down  at  once  the  bal- 
ance between  the  executive  and  the  legislative  power  as  represented  in  this  body 
of  the  latter  department  of  the  government,  and  yon  break  down  the  federal 
election  of  President  at  once,  and  commit  to  the  equality  of  States  the  partition 
and  distribution  of  the  executive  power  of  this  country. 

I  would  like  to  know  how  it  is  that  the  people  of  this  country  are  to  be  made 
to  adopt  this  principle  of  their  Constitution  that  the  executive  power  attributed 
to  the  federal  members,  made  up  of  senators  and  representatives  added  together 
for  each  State,  is  to  go  through  the  formality  of  the  election  of  a  President  upon 
that  principle  and  upon  that  calculation,  and  then  find  that  the  executive  power 
that  they  supposed  was  involved  in  that  primary  choice  and  expression  of  the 
public  will  is  to  be  administered  and  controlled  by  a  body  made  up  of  the 
equality  of  States.  I  would  like  to  know  on  what  plan  our  politics  are  to  he 
carried  on  ;  how  can  you  make  the  combinations,  how  the  forces,  how  the  inter- 
ests, how  the  efforts  that  are  to  throw  themselves  into  a  popular  election  to  raise 
a  presidential  control  of  executive  power,  and  then  find  that  that  executive 
power  is  all  administered  on  the  principle  of  equality  of  States.     I  would  like 
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to  know  how  it  ia  that  New  York  apd  Pennsylvania,  and  Ohio  and  Indiana,  and 

Illinois  aad  MiBsouri,  and  the  great  and  growing  States,  are  to  carry  the  force  of 
popular  will  iuto  the  executive  chair  upon  the  federal  numhera  of  the  electoral 
colleges,  and  then  find  that  Rhode  Island  and  Delaware,  and  the  distant  States 
unpeopled,  are  to  control  the  whole  possession  and  administration  of  executive 
power.  I  would  like  to  know  how  long  we  are  to  keep  up  the  form  of  electing 
a  President  with  the  will  of  the  people  behind  him,  and  then  find  him  stripped 
of  the  power  thus  committed  to  him  in  the  partition  between  the  States,  without 
regard  to  numbers  or  to  popular  opinion.  There  is  the  grave  dislocation  of  the 
balances  of  the  Constitution  ;  there  is  the  absolute  deslruotion  of  the  power  of 
the  people  over  the  presidential  authority,  keeping  up  the  form  of  an  election, 
but  depriving  it  of  all  ita  results.  And  I  would  like  to  know,  if  by  law  or  by 
will  this  body  thus  assumes  to  itself  this  derangement  of  the  balances  of  the 
Constitution  as  between  the  States  and  popular  numbers,  how  long  New  Eugland 
can  ujaintfliu  in  its  share  of  executive  power,  as  administered  here,  as  large  a 
proportion  as  belongs  to  New  York,  to  Pennsylvania,  to  Ohio,  to  Indiana,  to 
llliuois,  and  to  Missouri  togetier. 

I  roust  think,  Mr.  Chief  Justice  and  Senators,  that  tJiere  has  not  been  suffi- 
ciently considered  how  far  these  principles  thus  debated  reach,  aild  how  the 
framers  of  the  Constitution,  when  they  came  to  debate  in  the  year  1789  in  Con- 
gress what  was  or  should  be  the  actual  and  practical  allocation  of  this  authority, 
understood  the  question  perfectly  in  its  bearing  and  in  ita  future  necessities. 

True,  indeed,  Mr.  Sherman  was  always  a  stern  and  persistent  advocate  for 
the  strength  of  the  Senate  as  against  the  power  of  the  £Eecutive.  It  was  there, 
on  that  point,  that  the  Senaterepreaented  the  equality  of  Status;  and  he  and  Mr, 
Ellsworth,  holding  their  places  in  the  convention  as  the  representatives  of  Con- 
necticut, a  Stat«  then  a  small  State,  between  the  powerful  Stale  of  Massachu- 
setts on  the  one  aide  and  New  York  on  the  other;  and  Judge  Patereon,  of  New 
Jersey,  the  representative  of  that  State,  a  small  State,  between  the  great  State 
of  New  York  on  the  one  side  and  the  great  State  of  Pennsylvania  on  the  other, 
were  the  advocates,  undoubtedly,  of  this  distribution  of  power  to  the  Senate  ; 
and,  as  is  well  known  in  the  history  of  the  times,  a  correspondence  of  some 
importance  took  place  between  the  elder  Mr.  Adams  and  Mr,  Sherman,  in  the 
early  days  of  the  working  of  the  government,  as  to  whether  the  fears  of  Mr. 
Adams  that  the  Executive  would  prove  too  weak,  or  the  purposes  of  Mr.  Sher- 
man that  the  Senate  should  be  strong  enough,  were  or  were  not  most  in  accord 
with  the  principles  of  the  government.  But  all  that  was  based  upon  the  idea 
that  the  concurrence  of  the  Senate,  under  the  terms  of  the  Constitution,  in 
appointment,  was  the  only  detraction  from  the  supremacy  and  independence  of 
executive  authority. 

Now,  this  question  comes  up  in  this  form :  the  power  of  removal  is,  and 
always  has  been,  claimed  and  exercised  by  the  Executive  in  this  government. 
separately  and  independently  of  the  Senate.  Until  the  act  of  March  2,  1867J 
the  actual  power  of  removal  by  the  Senate  never  has  been  claimed.  Some  coff^ 
structions  upon  the  affirmative  exercise  of  the  power  of  appointment  by  the  Ex- 
ecutive have  at  different  times  been  suggested,  and  received  more  or  less  sup- 
port, tending  to  the  conclusion  that  tlius  the  Senate  might  have  some  hold  of 
the  question  of  removals  ;  and  now  this  act,  which  we  are  to  consider  more  defi- 
nitely hereafter,  does  not  assume  in  terms  to  give  the  Senate  a  participation  in 
the  distinct  and  separate  act  of  an  executive  nature,  the  removal  from  office. 
Indeed,  the  manner  that  the  Congress  has  dealt  with  the  subject  is  quite  pecu- 
liar. Unable,  apparently,  to  find  adequate  support  for  the  pretension  that  the 
Senate  could  elaiin  a  share  in  the  distinct  act  of  removal  or  vacating  of  office, 
the  scheme  of  the  law  is  to  change  the  tenure  of  office,  so  that  removability  as  a 
separate  and  independent  governmental  act,  by  whomever  to  be  exerted,  is  oblit- 
erated bom  the  powers  of  this  government.    Look  at  thati'iiow,  that  yon  do 
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absolutely  strike  out  of  the  capacity  and  resources  of  this  goperament  ihe  power 
of  removing  an  oificer  as  a  separate  executive  act;  I  mean  an  executive  act  in 
■which  you  participate.  You  have  determined  bylaw  that  there  shall  be  no  vaca- 
tion of  an  office  possible,  except  when  and  as  and  by  the  operation  of  completely 
filling  it.  And  so  far  have  you  carried  that  principle  that  you  do  not  even  make 
it  possible  to  vacate  it  by  the  concurrence  of  the  Senate  and  the  President;  but 
you  have  deliberately  and  firmly  determined  that  the  office  shall  remain  full  as 
an  estate  and  posseesion  of  the  incumbent,  from  wbicli  he  can  be  removed  under 
no  BtvesB  of  the  public  necessity  except  by  the  fact  occurring  of  a  complete 
appointment  for  permanent  tenure  of  a  auccessor  concurred  in  by  the  Sen»*te 
and  made  operative  by  the  new  appointee  going  into  and  qualifying  himself  in 
the  ofSce. 

This  seems  at  the  first  sight  a  very  extraordinary  provision  for'all  the  exigen- 
cies of  a  government  like  ours,  with  its  40,000  officers,  whose  Hat  ia  paraded 
here  before  you,  with  their  twenty-one  tnillions  of  emohiments,  to  show  the 
magnitude  of  the  great  prize  contended  for  between  the  Presidency  and  the  Sen- 
ate. It  is  a  very  singular  provision,  doubtless,  that  in  a  government  which 
includes  under  it  40,000  officers  there  should  be  no  goveramental  poasibitity  of 
stopping  a  man  in  or  removing  him  from  an  office  except  by  the  deliberate  suc- 
cession of  a  permanent  successor  approved  by  the  Senate  and  concurred  in  by 
the  appointee  tiimself  going  to  the  place  and  qualifying  and  assuming  its  duties. ' 

I  speak  the  language  of  the  act,  and  while  the  Senate  is  in  session  there  is  not 
any  power  of  temporary  suspension  or  arrest  of  fraud  or  violence,  of  danger  or 
menace,  in  the  conduct  of  the  subsisting  officer.  When  you  are  in  recess  rJierp 
is  a  power  of  suspension  given  to  the  Executive,  and  we  are  better  off  in  that 
respect  when  yon  are  in  office  than  when  you  are  in  session,  for  we  can,  by  4 
peremptory  and  definite  and  appropriate  action,  arrest  misconduct  by  8Hspen« 
sion.  But  as  I  said  before,  I  repeat,  under  this  act  the  incumbents  of  all  these 
offices  have  a  permanent  estate  until  a  successor,  with  your  consent  and  hia  own, 
is  inducted  into  the  office. 

I  do  not  propose  to  discuss  (as  quite  unnecessary  to  any  decision  of  any  mat- 
ter to  he  passed  on  in  your  judgment)  at  any  very  great  length  the  question  of 
the  conetitutioiiality  of  this  law.  A  very  deliberate  expression  of  opinion,  after 
a  very  valuable  and  thorough  debate,  conducted  in  this  body,  in  which  the  rea- 
sons on  each  side  were  ably  maintained  by  your  most  distinguished  members, 
and  a  very  thorough  consideration  in  the  House  of  Representatives,  where  able 
and  eminent  lawyers,  some  of  whom  appear  among  the  managers  to-day,  gave 
the  country  the  benefit  of  their  knowledge  and  their  acuteness,  have  placed  this 
matter  upon  a  legislative  judgment  of  constitutionaUty.  But  I  think  all  will 
agree  that  a  legislative  judgment  of  constitutionality  does  not  conclude  a  court, 
and  that  when  legislative  judgments  have  differed,  and  when  the  practice  of  the 
government  for  eighty  years  has  been  on  one  side  and  the  new  ideas  introduced 
are  confessedly  of  reversal  and  revolution  in  those  ideas,  it  is  not  saying  too 
much  to  say  that  after  the  expression  of  the  legislative  will,  and  after  the 
expression  of  the  opinion  of  the  legislature  implied  in  their  action,  there  yet 
would  remain  for  debate  among  jurists  and  lawyers,  among  statesmen,  among 
thoughtful  citizens,  and  certainly  properly  within  the'  province  of  the  Supreme 
Court  of  the  United  States,  the  question  whether  the  one  or  the  other  construc- 
tiou  of  the  Constitntion,  bo  vital  in  its  influence  upon  the  government,  was  the 
correct  and  the  safe  course  for  the  conduct  of  the  government. 

e  ask  your  attention  for  a  moment  upon  two  points,  to  the  question  a 
"  self  to  the  I  ■    '      "  ■■  .     .        ■  •  


presenting  itself  to  the  minds  of  the  senators,  as  to  whether  this  i 
not  a  reversal  and  revolution  in  the  practice  and  theories  of  the  government, 
and  also  as  to  the  weight  of  a  legislative  opinion.     In  the  Senate,  the  senator 
from  Oregon  [Mr.  Williams]  said  : 
Thia  bill  undertakes  to  reverse  what  has  herelofore  been  the  admitted  pracdca  of  the 
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SDTernment ;  and  it  seemed  to  me  that  it  was  due  to  the  exalted  pESce  of  the  President  of 
le  United  States,  the  Chief  Magistrate  of  the  nation,  Chat  he  Ebonid  exeieise  thia  power  ; 
that  be  ehoald  be  left  to  choose  his  own  cabinet,  and  that  he  should  be  held  lesponsibie,  as 
he  will  be,  lo  the  country  for  whatever  acta  that  cabinet  may  perform."  (CocgreBsioual 
Globe,  thirty-ninth  Congress,  second  session,  p.  ^84.) 

This  senator  toiichea  the  very  marrow  of  tbe  matter,  that  when  you  are 
pasaitig  ihia  bill,  which  in  the  whole  official  service  of  this  country  reverses  the 
practice,  you  should  at  least  leave  the  exception  of  the  cabinet  officers  in.  That 
was  the  point;  leaving  them  entirely  in,  and  that,  with  that  esceplion  in,  it 
was  a  revtraal  of  the  practice  of  the  government  to  all  the  rest,  and  the  cabi- 
net should  be  left  as  they  were,  because,  as  he  said  wisely,  the  country  will 
hold  the  Executive  responsible  for  what  his  cabinet  does ;  and  they  will  so  hold 
him  until  tlicy  find  out  that  you  have  robbed  the  Executive  of  ail  responsibility 
by  robbing  it  of  what  ia  the  pith  of  responsibility,  discretion. 

The  same  honorable  senator  proceeds,  in  another  point  of  the  debate : 
I  hnnw  there  is  room  for  disagreement  of  opiniori ;  but  it  seemed  to  me  that  if  we  revo- 
lutionize the  practice  of  tbe  government  in  all  other  respects,  we  might  let  this  power  remain 
la  tbe  bands  of  the  President  of  the  United  States — 

That  is,  the  cabinet  officers'  appointment — 
that  we  ought  not  to  strip  him  of  this  power,  which  is  one  that  It  seems  U>  me  it  is  neces- 
sary and  reasonable  that  ne  should  exercise.  (Ibid.,  p.  384. ) 

The  honorable  senator  from  Michigan  [Mr.  Howard]  says  : 
1  agree  with  him — 
■    Referring  to  the  senator  from  Indiana  [Mr.  Hendricks ;] 

that  the  practical  precedents  of  the  government  tlius  far  lead  to  this  interpretation  of  the  Con. 
stJtution,  that  it  is  competent  for  Ibe  President  during  the  recess  of  the  Senate  to  tarn  out 
oi"  office  a  jiresent  incumbent,  and  to  fill  Lis  place  by  commissioning  another.  Tbis  has 
been,  I  admit,  the  practice  for  long  years  and  many  generations  ;  but  it  is  to  be  observed,  at 
the  same  time,  thsit  tbis  claim  of  power  on  the  part  of  the  Executive  has  been  uoiformly  con- 
tealed  by  some  of  tbe  best  minds  of  tbe  country.  (Ibid.,  p.  407.) 

And  now,  as  to  the  weight  of  mere  legislative  construction,  even  in  the  mind 
of  a  legislator  himaelf,  as  compared  with  other  sources  of  authoritative  determi- 
nation, let  me  ask  your  attention  to  some  other  very  pertinent  observations  of 
the  honorable  senator  from  Oregon  [Mr.  Williams  :] 

Those  who  advocate  the  ei^ecutive  power  of  removal  roty  altogether  upon  the  legislative 
construction  of  the  ConslJtution,  auataiced  by  the  practice  and  opinions  of  individual  men. 
Ineed  not  Bfgue  that  the  legislative  construction  of  the  Constitution  has  no  binding  force. 
It  is  to  be  treated  with  proper  reBpecC ;  but  few  constructions  have  been  put  upon  the  Consti- 
tution by  Congress  at  one  time  that  have  not  been  modified  or  overruled  at  other  or  subse- 
quent times,  BO  that,  so  far  as  the  legislative  construction  of  the  Constitution  upon  this  ques- 
tion is  concerned,  it  ia  entitled  to  very  little  consideration.  (Ibid.,  p.  439.) 

The  point  in  the  debate  was  that  the  legislative  construction  of  1789,  as 
worked  into  the  bones  of  the  government  hy  the  indurating  process  of  practice 
and  exercise,  was  a  constroction  of  powerful  influence  on  the  matter  ;  and  yet 
the  honorable  senator  from  Oregon  justly  pushes  the  proposition  that  legislative 
constmction  per  se — that  I  may  not  speak  disrespectfully,  I  speak  hia  words — 
"  that  legislative  construction  is  entitled  to  very  Uttie  consideration ;"  that  it 
has  "  no  binding  force."  Shall  we  be  told  that  a  legislative  construction  of 
March  8,  1867,  and  a  practice  under  it  for  one  year  that  has  brought  the  Oon- 
gress  face  to  face  with  the  Executive  and  introduced  the  sword  of  impeachment 
■  between  the  two  branches  upon  a  removal  from  office,  raising  the  precise  ques- 
tiou  that  an  attempt  hy  the  President  to  remove  a  Secretary  and  appoint  an  ad 
interim  discharge  of  ita  dutiea  ia  to  result  in  a  removal  by  the  Senate  of  the 
Executive  itself  and  the  appointment  of  one  of  its  own  members  to  the  ad  in- 
terim discharge  of  the  duties  of  the  Presidency  ?  That  is  the  issue  made  by  a 
recent  legislative  construction. 

But  the  honorable  senator  from  Oregon,  with  great  force  and  wisdom,  as  it 
seems  to  me,  proceeded  in  the  debate  to  say  that  the  courts  of  law,  and,  above 
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all,  the  Supreme  Court  of  the  United  States,  were  the  place  to  look  for  autbori- 
tative,  for  permauent  determinations  of  these  conetitutional  questiona ;  and  it 
will  be  found  that  in  this  he  but  followed  the  wisdom  shown  in  the  dehate  in 
1789  and  in  the  final  result  of  it,  in  which  Mr.  Sherman  concurred  as  much  as" 
any  memher  of  that  Oongreas,  that  it  was  not  for  Congress  to  name  or  assign 
the  limits  upon  executive  power  by  enactment  nor  to  appropriate  and  confer 
executive  power  by  endowment  through  an  act  of  Congress,  hat  to  leave  it,  as 
Mr.  White,  of  North  Carolina,  said,  and  as  Mr,  Gerry,  of  Massachusetts,  said, 
and  as  Mr,  Sherman,  of  Connecticut,  said,  for  the  Constitution  itself  to  operate 
upon  the  foreign  secretary  act,  and  let  the  action  be  made  under  it  by  virtue  of 
a  claim  of  right  under  the  Constitution,  and  whoever  was  aggrieved  let  him 
raise  his  question  in  the  courts  of  law.  And  upon  that  resohition  and  upon 
that  situation  of  the  thing  the  final  vote  was  taken,  and  the  matter  was  disposed 
of  in  that  Congress;  but  it  was  then  and  ever  since  has  been  regarded  as  an 
authentic  and  authoritative  determination  of  that  Congress  that  the  power  was 
in  the  President,  and  it  has  been  so  insisted  upou,  so  acted  upon  ever  since,  and 
nobody  has  been  aggrieved,  and  nobody  has  raised  the  questiou  in  the  courts  of 
law.  That  is  the  force  and  the  weight  of  the  resolution  of  that  first  Congress 
and  of  the  practice  of  the  government  under  it. 

In  the  House  of  Representatives,  also,  it  was  a  conceded  point  in  the  debate 
upon  this  hill,  when  one  of  the  ablest  lawyers  m  that  body,  as  I  understand  by 
repute,  Mr.  Williams,  one  of  the  honorable  managers,  in  his  argument  for  the 
bill,  said : 

It  iilina  It  the  reformation  of  a  giant  vi 
brioffing  its  practice  back  from  a  rule  of  it: 

He  thought  it  was  afaulty  practice;  but  that  it  was  a  practice,  and  that  from 
its  infancy  to  the  day  of  the  passage  of  the  bill  it  was  a  vice  inherent  in  the 
system  and  exercising  its  power  over  its  aclion,  he  did  not  doubt.  He  admits, 
subsequently,  in  the  same  dehate  that  the  Congress  of  1789  decided,  and  their 
euccesBors  for  three-quarters  of  a  century  acquiesced  in  this  doctrine. 

I  will  not  weary  the  Senate  with  a  thorough  analysis  of  the  debate  of  1789, 
It  is,  I  believe,  decidedly  the  most  important  debate  in  the  history  of  Congress. 
It  is,  I  think,  the  best  considered  debate  in  the  history  of  the  government.'  I 
think  it  included  among  its  debaters  as  many  of  the  able  men  and  of  the  wise 
men,  the  benefit  of  whose  public  service  this  nation  has  ever  enjoyed,  as  any 
debate  or  measure  that  this  government  b^  ever  entertained  or  canvassed.  And 
it  was  a  debate  in  which  the  civil  prudence  and  forecast  of  the  debaters  mani- 
fested itself,  whichever  side  they  took  of  the  question,  in  wonderful  wisdom,  for 
the  premises  of  the  Constitution  were  very  narrow.  Most  probably  the  ques- 
tion of  removal  from  office  as  a  distinct  snljject  had  never  occurred  to  the  minds 
of  men  in  the  convention.  The  tenure  of  office  w^  not  to  be  made  permanent, 
except  in  the  case  of  the  justices  of  the  Supreme  Court,  and  the  periodicity  of  the 
House  of  Representatives,  of  the  Senate,  and  of  the  Executive  were  fixed. 
Then  there  was  an  attribution  of  the  whole  inferior  adminiatralive  official  power 
of  the  government  to  the  Executive  as  being  an  executive  act,  with  the  single 
qualification,  exceptional  in  itself,  that  the  advice  and  consent  of  the  Senate 
snould  be  interposed  as  a  negative  upon  presideutial  nomination,  carrying  him 
back  to  a  substitute  if  they  should  not  agree  on  the  first  nominee. 

The  point  raised  was  exactly  this,  and  may  be  very  briefly  stated :  those 
who,  with  Mr.  Sherman,  maintained  that  the  concurrence  in  removals  was  as 
necessary  as  the  concurrence  in  appointments,  put  themselves  on  a  proposition 
that  the  same  power  that  appointed  should  have  the  removal.  That  was  a  little 
begging  of  the  question — speaking  it  with  all  respect — as  to  who  the  appointing 
power  was  really,  under  the  terms  and  in  the  intent  of  the  Constitution.  But, 
conceding  that  the  connection  of  the  Senate  with  the  matter  really  made  them 
a  part  of  the  appointing  power,  the  answer  to  the  argument,  triumphant  ae  it 
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Beems  to  me,  as  it  came  from  the  die  tin  gni  shed  speakere,  ^r.  Mudiann,  Mr.  Bon- 
dinot,  Fisher  Ames,  and  other  supporters  of  the  doctrine  that  finally  triumphed, 
was  this  :  primarily  the  whole  husinesa  of  official  subordinate  executive  action 
is  a  part  of  the  executive  fimction  ;  that  being  attributed  in  solido  to  the  Presi- 
dent, we  look  to  esceptioDS  to  serve  the  turn  and  precise  measure  of  their  own 
definition,  and  discard  that  falsest  principle  of  reasoning  in  regard  to  laws  or  in 
regard  to  conduct,  that  exception  is  to  breed  exception  or  amplification  of  ex- 
ception. The  general  mass  is  to  lose  what  is  subtracted  from  it  by  exception, 
and  the  general  mass  is  to  remain  with  its  whole  weight  not  thus  scjmrately 
and  definitely  reduced.  When,  therefore,  these  statesmen  said  you  find  the 
freedom  of  executive  action  and  its  solid  authority  reduced  by  an  exception  of 
advice  and  consent  in  appointment,  you  must  understand  ihaC  that  is  the  limit 
of  the  exception,  and  the  executive  power  in  all  other  respects  stands  aaimpaired. 
What,  then,  is  the  test  of  the  consideration  I  Whether  removal  from  office 
belongs  to  the  executive  power,  if  the  Constitution  has  not  attributed  it  else- 
where ;  and  then  the  question  was  of  statesmanship,  whether  this  debate  was 
important,  whether  it  was  vital,  whether  its  determination  oue  way  or  the  other 
did  affect  seriously  the  character  of  the  government  and  its  working;  and  I  think 
all  agreed  that  it  did  ;  and  all  so  agreeing,  and  all  coming  to  the  resolution  that 
I  have  stated,  what  weight,  what  significance  is  there  in  the  fact  that  the  party 
that  was  defeated  in  the  ailment  submitted  to  the  conclusion  and  to  the  prac- 
tice of  the  government  undei-  it,  and  did  not  raise  a  voice  or  take  a  vote  in  der- 
<^atiori  of  it  during  the  whole  course  of  the  government  t 

But  it  does  not  stand  upon  this.  After  forty-five  years'  working  of  this  sys- 
tem, between  the  years  1830  and  1835,  the  great  party  exacerbations  between 
the  democracy,  under  the  lead  of  General  Jackson,  and  the  whigs,  under  the 
mastery  of  the  eminent  men  that  then  filled  these  halls,  the  only  survivor  of 
whom,  eminent  then  himself  aud  eminent  ever  since,  now  does  me  the  honor  to 
listen  (o  my  remarks,  [referring  to  Hon.  Thomas  Ewing,  of  Ohio,]  then  under 
that  antagonism  there  was  renewed  the  great  debate ;  and  what  was  the  measure 
which  the  contesting  party,  under  the  influence  of  party  spirit,  brought  the  mat- 
ter to  f  Mr,  Webster  said  while  be  led  the  forces  in  a  great  array,  which,  per- 
haps, for  the  single  instance  combined  the  triumvirate  of  himself,  Mr,  Calhoun, 
and  Mr.  Clay,  that  the  contrary  opinion  and  the  contrary  practice  was  settled. 
He  said :  "  I  regard  it  as  a  settled  point ;  settled  by  construction,  settled  by  pre- 
cedent, settled  by  the  practice  of  the  government,  settled  by  legislation ;"  and 
he  did  not  seek  to  disturb  it.  He  knew  the  force  of  those  forty-five  years,  the 
whole  existence  of  the  nation  under  its  Constitution  upon  a  question  of  that 
kind ;  mmA  he  sought  only  to  interpose  a  moral  restraint  upon  the  President  in 
regpyiag  iiw,  when  he  removed  from  office,  to  assign  the  reasons  of  the  removal. 
General  Jackson  aud  the  democratic  party  met  the  point  promptly  with  firm- 
R6TS  and  with  thoroughness,  and  in  bis  protest  against  a  resolution  which  the 
Senate  had  adopted  in  1834,  I  think,  that  his  action  in  the  removal  of  Mr. 
Daafle  (though  they  brought  it  down  finally,  I  believe,  to  the  point  of  the 
rwnoval  of  the  deposits)  had  been  in  derogation  of  the  Constitution  and  the 
laws,  he  met  it  with  a  defiance  in  his  protest  which  brought  two  great  topics  of 
debate  up ;  one  the  independence  of  the  Executive  in  its  right  to  judge  of  con- 
fltitutional  questions,  and  tlje  other  the  great  point  that  the  conferring  by  choice 
of  the  people  upon  the  President  of  their  representation  through  federal  num- 
bers was  an  important  part  of  the  Constitution,  and  that  be  was  not  a  man  of 
his  own  will,  but  endued  and  re-enforced  by  the  will  of  the  people.  That  debate 
was  carried  on  and  that  debate  was  determined  by  the  Senate  passing  a  vote 
which  enacted  its  opinion  that  his  conduct  had  been  in  derogation  of  the  Con- 
Btitution  and  the  law  ;  and  on  this  very  point  a  reference  was  made  to  the  common 
master  of  them  all,  the  people  of  the  United  States ;  and  upon  a  re-election  of 
General  Jackson  and  np on  a  confirmation  of  opinion  from  the  people  themselves, 
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tliey  in  their  primary  capacity  actio g  through  the  authpntic  changee  of  their 
government,  by  election,  brought  into  the  Senate,  apon  this  challenge,  a  rnajorily 
that  expunged  the  reflohition  censuring  the  action  of  the  Executive.  Yon  talk 
about  power  to  decide  constitutional  questions  by  Congrt'ss,  'ower  to  decide 
them  by  the  Supreme  Court,  power  to  decide  them  by  the  Executive,  I  show- 
yon  the  superior  power  of  all  that  has  been  drawn  into  the  great  debate,  of 
public  opinion  and  the  determination  of  the  suffrage,  and  1  say  that  the  history 
of  free  countries,  the  history  of  popular  liberty,  the  history  of  the  power  of  the 
people,  not  by  passion  or  by  violence,  but  by  reason,  by  discretion  and  peaceful, 
silent,  patient  exercise  of  their  power,  was  never  shown  more  distinctly  and 
more  definitely  than  on  this  very  matter,  whether  it  is  a  part  of  the  executive 
power  of  this  country  or  of  the  legislative  or  senatorial  power,  that  removal  from 
office  should  remain  in  the  Executive  or  he  distributed  among  the  senators.  It 
was  not  my  party  that  was  pleased  or  that  was  triumphant,  hut  of  the  fact  of 
what  the  people  thought  there  was  not  any  doubt,  and  there  never  has  been 
since  until  the  new  situation  baa  produced  new  interests  and  resulted  in  new 
conclusions. 

Honorable  senators  and  representatives  will  remember  how  in  the  debate 
which  led  to  the  passage  of  the  civil-tenure  act  it  was  represented  that  the 
authority  of  the  first  Congress  or  1789  ought  to  be  somewhat  scrudnized  because 
of  the  influence  upon  their  debates  and  eonclusiona  that  the  great  character  of 
the  Chief  Magistrate,  President  Washington,  might  have  produced  upon  their 
minds.  Senators,  why  can  we  not  look  at  the  present  as  we  look  at  the  past  I 
Why  can  we  not  see  in  ourselves  what  we  so  easily  discern  as  possible  with 
othera?  Why  can  we  not  appreciate  it  that  perhaps  the  judgment  of  senators 
and  of  representatives  now  may  have  been  warped  or  misled  somewhat  by  their 
opinioui  and  feelings  toward  the  Executive  as  it  is  now  filled  t  I  apprehend, 
therefore,  that  this  matter  of  party  influence  is  one  that  i»  quite  as  wise  to 
consider,  and  this  matter  of  personal  power  in  authority  of  character  and  con- 
duct is  quite  as  suitable  to  be  weighed  when  we  are  acting  as  when  we  are  criti- 
cising the  action  of  others. 

Two  passages  I  may  be  permitted  to  quote  from  this  great  debate  as  carried 
on  in  the  Congress  of  1789.  One  is  from  Mr.  Madison,  at  page  480  of  the  first 
volume  of  the  Annals  of  Congress  : 

It  is  evidently  tbe  intention  of  the  Constitution  tbat  the  first  magistrate  shoulij  be  reBpnn- 
sible  for  the  executive  department.  So  far,  therefore,  M  we  do  not  make  the  offipets  ivhoi. 
are  to  nid  him  in  the  duties  of  that  departtneot  re.?poDsiblB  to  bim,  he  is  not  lespon^ble  to 
his  country.  Again,  is  there  no  danger  thatan  officer,  when  he  is  appointed  by  the  coQCUc- 
reuce  of  tbe  Senate,  and  has  friends  in  that  body,  may  choose  rattier  1«  risk  bis  establishinent 
on  the  favor  of  that  branch  than  rest  it  upon  the  discharge  of  his  duties  to  tbe  aatisfactioa 
of  the  executive  branch,  which  is  constitutionally  authorized  to  inspect  and  control  bis  con- 
duct ?  And  if  it  should  bappen  that  the  officers  connect  themselves  with  the  Senate,  tbey 
may  mutually  support  eacii  other,  and  for  want  of  efficacy  reduce  the  power  of  the  President 
to  a  more  vapor;  in  which  case  his  responsibility  would  be  annihilated,  and  the  expectation 
of  it  unjust.  The  high  executive  officers,  joined  in  cabal  with  the  Senate,  would  lay  (bo 
foundation  of  discord,  and  end  inan  assumption  of  tbe  executive  power,  only  to  be  removed 
by  u  revolution  in  the  government.  I  believe  no  principle  is  more  clearly  laid  down  in  tbo 
Constitution  than  that  of  responsibility. 

Mr.  Boudinot,  (page  487,)  says : 

Neither  this  clause  [of  impeachment]  nor  any  other  goes  so  far  as  to  say  it  shall  be  tb« 
only  mode  of  removal :  therefore,  we  mayproceed  lo  inquire  what  the  other  is.  Let  us  exam- 
ine whether  it  belongs  to  the  Senate  and  President.  Certainly,  sir,  there  is  nothing  that 
S'  res  the  Senate  this  right  in  express  terms ;  but  they  are  authorized,  in  express  words,  to 
concerned  in  the  appointment.  Aod  does  this  necessarily  include  the  power  of  removals 
If  the  President  complains  to  tbe  Senate  of  the  misconduct  of  an  officer,  and  desires  their 
advice  and  consent  to  the  removal,  what  are  the  Senate  to  do  T  Most  certainly  they  will 
inquire  if  the  complaint  is  well  founded.  To  do  this  they  must  call  the  officer  before  them 
loanswer.  Who,  then,  are  the  parties  !  The  supreme  executive  officer  against  his  assistant ;' 
and  the  Senate  are  to  sit  as  judges  to  determine  whether  sufficient  cause  of  removal  exists. 
Does  not  this  set  tbe  Senate  over  tbe  head  of  the  President  T     But  suppose  they  shall  decide 
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in  favor  of  the  officer,  what  &  aitoa-tiou  is  the  Preaident  then  in,  anrronniled  by  officers  with 
whom,  bj  his  ailiiation,  he  ia  compelled  tu  act,  but  in  wboni  he  can  hare  do  coDfidence, 
reversing  the  privilege  given  him  by  the  Constitution,  to  prevent  his  having  officers  imposed 
upon  bim  wbo  do  Qot  meet  his  approbation  1 

In  these  weighty  words  of  Mr,  Boadinot  and  Mr.  Madison  is  found  the  marrow 
of  the  whole  controversy.  There  is  no  escaping  from  it.  If  thia  body  pursue 
the  method  now  adopted,  they  must  be  responsible  to  the  country  for  the  action 
of  the  executive  department ;  and  if  otScers  are  to  be  maintained,  as  these  wise 
statesmeii  say,  over  the  head  of  the  President,  then  that  power  of  the  Constitu- 
tion which  allowed  him  to  have  a  voice  in  their  selection  is  entirely  gone ;  for  I 
need  not  say  that  if  it  is  to  be  dependent  upon  auinstantaueous  selection,  and  there- 
after there  ia  to  he  no  space  of  repentance  or  no  change  of  purpose  on  the  part 
of  the  Executive  as  new  acta  shall  develop  themselves  and  new  traits  of  charac- 
ter shall  show  themselves  ia  the  incumbent,  it  is  idle  to  say  that  he  has  the 
power  of  appointment,  ft  must  be  the  power  of  appointment  from  day  to  day ; 
that  is  the  power  of  appointment  for  which  he  should  be  held  responsible,  if  he 
is  to  be  responsible  at  all.  I  wish  to  ask  your  attention  to  the  opinions  expressed 
by  some  of  the  statesmen  who  took  part  in  this  determination  of  what  the  effect, 
and  the  important  effect,  of  this  conclusion  of  the  Congress  of  1789  was.  None 
of  them  overlooked  its  importance  ou  one  side  or  the  other ;  and  I  beg  leave  to 
read  from  the  life  aud  works  of  the  elder  Adams,  at  page  448  of  the  first  volume, 
the  interesting  comments  of  one,  himself  a  distinguished  statesman,  in  whom  we 
all  have  confidence,  Mr.  Charles  Francis  Adams : 

The  quealion  most  earnestly  dispaled  turned  upon  the  power  vested  hy  the  Constitution 
in  the  President  to  remove  the  person  at  the  head  of  that  bureau  at  his  pleasure.  One  party 
miuntained  it  was  an  absolute  right.  The  other  insisted  that  it  was  suhjeot  to  the  same 
restriction  of  a  ratification  by  the  Senate  which  is  required  when  the  officer  ia  appointed. 
After  a  long  contest  in  the  House  of  Kepteaeutatives,  terminating  in  favor  of  the  unrestricted 
constructioD,  the  bill  came  up  to  the  Senate  for  its  approbation. 

This  case  was  peculiar  and  highly  important.  By  an  anomaly  in  the  Constitution,  which, 
npun  any  recognized  theory,  it  is  difficult  to  defend,  the  Senate,  which,  in  the  last  resort,  is 
made  the  judicial  tritmnal  to  try  the  President  for  malversation  in  office,  is  likewise  clothed 
with  the  power  of  denying  him  the  agents  in  whom  he  may  choose  most  to  conUde  for  the 
faithful  execution  of  the  duties  of  his  station,  and  forcing  him  to  select  such  as  they  may 
prefer.  If,  in  additjon  to  this,  the  power  of  displacing  such  as  he  found  nnworthy  of  trust 
hod  been  subjected  lo  the  same  control,  it  cannot  admit  of  a  doubt  that  the  government  must, 
in  course  of  time,  have  become  an  oligarchy,  in  which  the  President  would  sink  into  a  mere 
instrument  of  any  faction  that  might  happen  to  be  in  the  ascendent  in  the  Senate  i  this,  too, 
at  the  same  time  that  he  would  be  subject  to  he  tried  by  them  for  ofiences  in  his  departnieut, 
over  which  he  could  exercise  no  effective  restraint  whatever.  In  such  case  the  alternative  is 
Inevitable,  either  that  he  would  have  become  a  confederate  with  that  faction,  and  therefore 
utterly  beyond  the  reach  of  punishment  by  impeachment  at  their  hands  for  offences  com- 
mitted with  their  privity,  if  not  at  their  dictation,  or  else,  in  case  of  his  refusal,  that  he  wonld 
have  been  powerless  to  defend  himself  against  the  paralyzing  operation  of  their  iU-wili. 
Such  a  slate  of  subjection  in  the  eneculive  head  to  the  legislature  is  subversive  of  all  ideas 
of  a  balance  of  powers  drawn  from  the  theory  of  the  British  constitution,  and  renders  prob- 
able at  any  moment  a  collision,  in  which  one  side  or  the  other,  and  It  is  most  likely  to  be  the 
legislature,  must  be  ultimately  annihilated. 

Yet,  however  true  these  views  may  be  in  the  abstract,  it  would  scarcely  have  caused 
surprise  if  their  soundness  had  not  been  appreciated  in  the  Senate.  The  temptation  to  mag- 
nify theii  authority  is  commonly  alt- powerful  with  public  bodies  of  every  kind.  In  any  other 
stage  of  the  present  gorerBment  than  the  first  it  would  have  proved  quite  irresistible.  But 
throughout  the  administration  of  General  Washington  there  is  visible  among  public  men  a 
degree  of  indifference  to  power  and  place  which  forms  one  of  the  most  maAted  features  of 
that  time.  More  than  once  the  highest  cabinet  and  foreign  appointments  went  begging  to 
suitable  candidates,  and  b^^d  in  vain.  To  this  fact  it  is  owing  that  public  questions  of 
such  moment  were  then  discussed  with  as  much  of  personal  disinterestedness  as  can  jirobar 
biy  ever  ha  expected  to  enter  into  them  anywhere.  Yet  even  with  all  these  favoring  circuni- 
Htancea  it  soon  became  clear  that  the  republican  jealousy  of  a  central ization  of  power  in  the 
President  would  comhine  with  the  esprit  da  corps  to  rally  at  least  half  the  Senate  in  favor  of 
subjecting  removals  to  their  control.  In  such  a  case  the  responslbihty  of  deciding  the  point 
devolved,  by  the  terms  of  the  Constitution,  upon  Mr.  Adams,  as  Vice-President.  The  debate 
was  oentinaed  from  the  15th  to  the  18th  of  July,  a  very  iong  time  for  that  day  in  an  assem- 
bly comprising  only  twenty-two  members  when  full,  but  seldom  more  than  twenty  in  atten^ 
nee.    A  very  hriof  abHtraot,  the  only  one  that  has  yet  seen  the  light,  is  fnmishedin  the  thiio 
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v'olnme  of  the  present  work.  Mr.  A^Bams  appears  to  btive  made  it  foi  the  purpose  of  framJDg 
his  own  judgment  in  the  uontitigencj'wiBcn  he  must  have  foreseen  as  likely  to  occur.  The 
final  vote  was  taken  on  the  16th.  Nino  senators  voted  to  subject  the  President's  power  of 
removal  to  the  will  of  the  Senate;  Messrs.  Few,  Grayson,  Gurni,  Johnson,  Isiard,  Lang- 
don,  Lee,  Maclay,  and  Wingate.  On  the  other  hand,  nine  senators  voted  against  ciiuminK 
the  restriction  ■.  Messrs.  Bassett,  Carroll,  Dalton,  Elmer,  Henry,  Morris,  Patersou,  Read, 
and  Strong.  The  result  depended  upon  the  voice  of  the  Vice-President.  It  was  the  first 
time  that  he  had  been  summoned  to  such  a  duty.  It  was  the  only  time  dnrine  his  eight 
years  of  service  in  that  place  that  he  felt  the  case  to  be  of  sneh  importance  aa  to  justify  his 
assigoiQB  reasons  for  his  vote.  These  reasons  were  not  committed  to  paper,  however,  and 
can,  therefore,  never  he  known.  But  in  their  soundQess  it  is  certain  that  he  never  had  the 
shadow  of  a  doubt.  His  decision  settled  the  question  of  oonatitntional  power  in  favor  of  the 
President,  and,  consequently,  established  the  practice  under  the  government,  which  has  con- 
Onned  down  to  this  day.  Although  there  have  been  occasional  eiceptions  taken  to  itin 
argument,  especially  at  moments  when  the  executive  power,  wielded  by  a,  strong  hand, 
seemed  to  encroach  upon  the  limits  of  the  co-ordinate  departments,  its  substantial  correctness 
has  been,  on  the  whole,  quite  generally  acquiesced  in.  And  ail  have  agreed  that  no  single 
act  of  the  first  Congress  has  been  attended  with  more  important  effects  upon  the  working  of 
every  part  of  the  government. 

It  is  thua  that  thia  was  regarded  at  the  time  that  the  transaction  took  place. 
I  heg  now  to  call  the  attention  of  the  Senate  to  the  opinions  of  Fisher  Ames,  as 
espvesaed  in  letters  written  by  him  concnrreatly  with  tte  action  of  the  Congress 
to  nis  correspondent,  an  intelligent  lawyer  of  Boston,  Mr.  George  Richards 
Minot.  In  a  letter  to  Mr.  Minot,  dated  the  31st  of  May,  IJSO,  to  be  found  in 
the  first  volume  of  the  life  of  Mr,  Ames,  page  31 ,  he  writes  ; 

Ton  dislike  the  responsibility  of  the  President  in  the  c&se  of  the  minister  of  foreign 
affairs.  I  would  have  (he  President  responsible  for  his  appointments  ;  and  if  those  whom  he 
puts  in  are  unfit  they  maj  be  impeached  on  misconduct,  or  he  may  remove  them  when  he 
finds  them  obnoxious.  It  would  be  easier  for  a  minister  to  secure  a  faction  in  the  Senate  or 
get  the  protection  of  the  senators  of  his  own  State  than  to  secure  the  protection  of  the  Presi- 
dent, whose  character  would  sutler  by  it.  The  number  of  the  senators,  the  secrecy  of  their 
doings,  would  shelter  them,  and  a  corrupt  connection  between  those  who  appoint  In  office 
and  who  also  maintain  in  office  and  the  oificers  themselves  would  he  created.  The  meddline 
of  the  Senate  in  appointments  is  one  of  the  least  defensible  parts  of  the  Constitution.  I  would 
not  extend  their  power  any  further. 

And  agaiD,  under  date  of  June  23,  1789,  page  55  of  the  same  volume: 
The  debate  in  relation  to  the  President's  power  of  removal  from  office  is  an  instanco. 
Four  days'  unceasing  speechifying  has  furnished  you  with  the  merits  of  the  question.  The 
'  transaction  of  yesterday  may  need  some  elucidation.  In  the  Committee  of  the  Whole  it  was 
moved  to  strike  out  the  words,  "to  be  removable  by  the  President,"  &x.  This  did  not 
pass,  and  the  words  were  retained.  The  bill  was  reported  to  the  House,  and  a  motion  made 
to  insert  in  the  second  clause,  "  whenever  an  officer  shall  he  removed  by  the  President,  or  a 
vacancy  shall  happen  in  any  other  way,"  to  the  intent  to  strike  out  the  first  words.  The 
first  worls  "to  beremovable,"  &e.|  were  supposed  to  amount  to  a  legislative  disposal  of 
tl  e  po  ve  of  ren  oval.  If  the  Constitution  had  vested  it  in  the  President,  it  was  improper  lo 
use  such  nor  is  as  would  imply  that  the  power  was  to  be  exercised  by  him  in  virtue  of 
th  s  act  The  mover  and  supporters  of  the  amendment  supposed  that  a  grant  by  the 
leg  slat  re  n  ght  be  resamed,  and  that  as  the  Constitution  had  already  given  it  to  the 
Pres  dent  t  was  putting  it  on  better  ground,  and,  if  once  gamed  bj  the  declaration  of 
boti  houses  vould  be  a  construction  of  the  Constitution,  and  not  liable  to  future 
enc  oaebn  ents  Others,  who  contended  against  the  advisory  part  of  the  Senate  in 
removalB  s  pposed  the  first  ground  the  most  tenable,  that  it  would  include  the  latter, 
and  operate  as  a  declaration  of  the  Constitution,  and  at  the  same  ^me  expressly  dispose 
of  the  power.  They  further  apprehended  that  any  change  of  position  would  divide  the 
victors  and  endanger  the  final  decision  in  both  houses.  There  was  certainly  weight  in  this 
last  opinion.  T^  the  amendment  being  actually  proposed,  it  remained  only  to  choose 
between  the  two  clauses.  I  think  the  latter,  which  passed,  and  which  seems  to  imply  the 
legal  (rather  constitutional)  power  of  the  President,  is  the  safest  doctrine.  This  prevailed, 
and  tlie  first  words  were  expunged.  This  has  produced  discontent,  and  possibly  in  the 
event  it  will  be  found  disagreement,  among  those  wdo  voted  with  the  majority. 

This  is,  in  fact,  a  great  question,  and  I  teel  perfectly  satisfied  with  the  President's  right  to 
exercise  the  power,  either  oy  the  Constitution  or  the  authority  of  an  act.     The  arguments 
in  favor  of  the  former  fall  shortof  full  proof,  but  in  my  mind  they  greatly  preponderate. 
Yon  will  say  that  I  have  expressed  my  sentiments  with  some  moderation.    You  will  he 
''--■-''■■'       ■  '  ■      ■ It 
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(ibont  llie  people.  It  ia  the  stale  artificB  which  hae  anp»d  Ihe  world  a  ihousand  times,  and 
yet.  though  delected,  it  ia  itill  succfiBafu!.  I  love  liberty  as  well  as  anybody,  I  am  proud 
of  it,  aa  the  true  title  of  our  people  to  distinction  above  otbera ;  but  ao  are  others,  for  they 
have  an  interest  and  a  pride  in  the  same  thing.  But  I  wonld  guard  it  by  making  the  Uwa 
strong  enough  to  protect  it.  In  this  debate  a  atroke  was  aimed  at  the  vitals  of  the  gov- 
emment,  perhaps  with  the  best  intentions,  but  I  have  no  doubt  of  the  lendeucy  to  a  true 
aristocracy. 

It  will  thiis  be  seen,  senatora,  that  the  statesmen  whom  we  moet  revere  regarded 
this  ae,  so  to  speak,  a  construction  of  the  Conetitiition  aa  important  as  the  fram- 
ing of  itself  had  been.  And  now,  a  law  of  Oongresa  having  introduced  a  revo- 
IntioQ  in  the  doctrine  and  in  the  pvactice  of  the  government,  a  legislative  cod- 
Bthiction  binding  no  one  and  being  entitled  to  little  respect  fnirn  the  changeable- 
nees  of  legislative  constructiona.  in  the  language  of  the  honorable  seoatoi'  from 
Oregon,  the  question  arises  whether  a  doubt,  whether  an  act  in  reference  to  the 
nnconstitutionality  of  this  law  on  the  part  of  the  executive  department  is  a 
ground  of  impeachment.  The  doctrine  of  unconstitutional  law  seems  to  me — and 
I  speak  with  great  respect — to  be  wholly  misunderstood  by  the  lionornble  man- 
agers in  the  propositions  which  they  present.  Nobody  can  ever  violate  an 
unconstitutional  law,  for  it  is  not  a  rule  binding  upon  him  or  anybody  else.  His 
conduct  in  violating  it  or  in  contravening  it  may  be  at  variance  with  other  ethi- 
cal and  civil  conditions  of  duty  :  and  for  the  violation  of  those  ethical  and  civil 
conditions  he  may  be  responsible.  If  a  marshal  of  the  United  States,  executing 
an  unconstitutional  fugitive  slave  bill,  entera  with  the  process  of  the  authority 
of  law,  it  does  not  follow  that  resistance  may  be  carried  to  the  extent  of  shoot- 
ing the  marahal ;  but  it  ia  not  because  it  ia  a  violation  of  that  law  ;  for  if  it  is 
nnconetitutional  there  can  be  no  violation  of  it.  It  is  because  civil  duty  does 
not  permit  civil  conteats  to  be  raised  by  force  and  violence.  So,  too,  if  a  sub- 
ordinate executive  officer,  who  has  nothing  but  ministerial  duty  to  perform,  aa  a 
United  States  mai-shal  in  the  service  of  process  under  an  unconatitutioiial  law, 
undertakes  to  deal  with  the  question  of  its  unconstitutionality,  the  ethical  and 
civil  duty  on  his  part  is,  as  it  is  merely  ministerial  on  his  part  to  have  his  con- 
science  determine  whether  he  will  execute  it  in  this  ministerial  capacity,  or 
whether  be  will  resign  his  office.  He  cannot,  under  proper  ethical  rules,  deter- 
mine whether  the  execution  of  the  law  shall  be  defeated  by  the  resistance  of  the 
appar.itus  provided  for  its  execution ;  but  if  the  law  bears  upon  hia  personal 
rignts  or  otHcial  emoluments,  then,  without  a  violation  of  the  pe.ace,  he  may 
raise  the  question  of  the  law  and  resist  it  consistently  with  all  civil  and  ethical 
dutiee. 

Thus  we  see  at  once  that  we  are  brought  face  to  face  with  the  fundamental 
propoaitiona,  and  I  ask  attention  to  a  passage  from  the  Federalist,  at  page  549, 
where  there  is  a  very  vigorous  discussion  by  Mr.  Hamilton  of  the  question  of 
unconstitutional  laws;  and  to  the  case  of  Marbury  vs.  Madison  in  1  Granch. 
The  subject  is  old,  but  it  ia  there  discussed  with  a  luminous  wisdom,  both  in 
advance  of  the  adoption  of  the  Constitution  and  of  its  construction  by  the 
Supreme  Court  of  the  United  States,  that  may  well  displace  the  more  inconsid- 
erate and  loose  views  that  have  been  presented  in  debate  here.  In  the  Federal- 
ist.No.  78,  page  541,  Mr.  Hamilton  says: 

Some  perplexity  respecting  the  rights  of  the  courta 
because  contrary  to  the  CoustiCutioii,liae  ariseafrom  a: 
imply  a  superiority  of  the  judiciary  lo  the  legislative  power.  It  is  urged  that  the  authority 
which  can  declare  the  actaof  another  void  must  uecesaadly  be  superior  lo  the  ooe  whose  acts 
may  be  declared  void.  Ah  this  doctrine  ia  of  great  importance  in  all  the  American  conatitu- 
tions,  a  brief  discussion  of  the  ground  on  which  it  rests  caunot  be  uoaceeptahle. 

There  is  no  position  whicb  depends  on  clearer  principles  tbau  that  every  act  of  a  delegated 
authority  contrary  to  the  tenor  of  the  commission  under  which  it  ia  eierdisod  is  void.  No 
legislative  act,  therefore,  contrary  to  the  Constitution,  can  be  valid.    To  deny  tbia  would  be 

inly  what  their  powers  do  not  authoriie,  but  what  they  fo/bia. 
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If  it  be  BBid  tbat  tbe  lei^slative  body  are  themselves  the  constiiutionsl  jniJeeg  of  their  own 
povreTB,  and  that  the  constmction  they  put  npoo  them  is  cooclnatve  upon  tbe  other  depart- 
ments, it  may  be  answered  that  this  comiot  be  the  mttural  presumption,  where  it  is  oot  to  be 
collected  from  any  particular  proviatons  in  ihe  Constitution.  It  is  not  otherwise  to  be  anp- 
posed  that  tbe  Constitution  could  intend  U>  enable  the  representatives  of  the  people  to  «ub- 
stitute  their  mUl  to  that  of  their  coQslitueDts.  It  is  far  more  rational  to  suppose  that  the 
courts  were  desisued  to  be  an  intermediate  body  between  the  people  and  the  leeislatore,  In 
orcler,  among  other  things,  to  keep  the  latter  within  the  limits  assieued  to  their  authority. 
The  interpretation  of  the  laws  is  the  proper  and  peculiar  province  of  the  courts.  A  Consti- 
ttition  is  ifi  fact,  and  must  be  regarded  by  the  judges  as  a  fundamental  law.  It  therefore 
belonga  to  them  to  aacertain  its  mea^ng,  as  velt  as  the  meaning  of  any  particular  act  pro- 
ceeding Irom  the  legislative  body.  If  there  should  happen  to  be  an  Irrecoucilable  variance 
between  the  two,  (hat  which  has  the  superior  obligation  and  validity  ought,  of  course,  to  ba 
preferred;  or,  in.  other  words,  tbe  Constitution  ought  to  bo  preferred  l«  the  statate,  the  inten- 
tion of  the  people  to  the  intention  of  their  agents. 

Nor  does  this  coacln^on,  by  any  means,  suppose  a  superiority  of  the  judicial  to  the  legis- 
lative power.  It  only  supposes  that  the  power  of  the  people  is  superior  to  both,  and  that 
where  tbe  will  of  the  l^^lature,  declaied  in  its  statutes,  stands  in  opposition  to  that  of  the 
people,  declared  in  the  Constitution,  the  judges  ought  to  be  governed  by  the  latter  rather 
than  the  former.  They  ought  to  regulalo  their  decJHions  by  the  fundamental  lawsrather  than 
by  those  which  are  not  fundamsntat. 

If,  then,  the  courts  of  justice  are  to  be  considered  as  the  bulwarhs  of  a  limited  Constitu- 
tion against  legislative  encroachments,  this  consideration  will  afford  a  strong  argument  for 
tbe  permanent  tenure  of  judicial  offices,  since  nothing  will  contribute  so  much  as  this  to  that 
independent  spirit  in  the  judges,  which  must  he  essential  to  the  faithful  performance  of  so 
arduous  a  duty.     (Ibid.,  544.) 

In  the  case  of  Marbury  vs.  Madison,  (1  Cranch,  pp.  175,  178.)  the  Supreme 
Court  of  the  United  States,  epeakiog  through  the  great  Chief  Justice  Marshall, 
said  : 

The  quesUon  vfhether  an  act  repugnant  to  the  Constitution  can  become  the  law  of  the  land 
is  a  question  deeply  interesting  lo  the  United  States  j  but  happily  not  of  ao  intricacy  propor- 
tioned to  its  interests.  It  seems  only  necessary  to  recognize  certain  principles,  supposed  to 
have  been  long  and  well  established,  to  decide  it. 

That  the  people  have  an  original  right  to  establish  for  their  future  government  such  principles 
as,  in  their  opinion,  shall  most  conduce  to  their  own  happiness,  Is  the  basis  on  which  the 
-whole  American,  fabric  has  been  erected.  The  exerdse  of  this  original  right  is  a  veiy  great 
exertion ;  nor  can  it,  nor  ought  it,  to  be  frequently  repeated.  The  principles,  therefore,  so 
established  are  deemed  fundamentnl,  and  as  tbe  aatbori  ty  from  which  they  proceed  is  supreme 
and  can  seldom  act,  they  are  designed  M  be  permanent. 

This  original  and  supreme  will  organises  the  government  and  assigns  to  difierent  depart- 
menla  their  respective  powers.  It  may  either  stop  here  or  establish  certain  limits  not  to  be 
transcended  bylhosedepartments. 

The  government  of  the  United  States  is  of  the  latter  description.  The  powers  of  tbe 
legislature  are  defined  and  limited,  and  that  those  limits  may  not  be  mistaken  or  forgotten 
the  Constitution  is  written.  To  what  purpose  are  powers  limited,  and  to  what  purpose  is 
that  limitation  committed  to  writing,  if  these  limits  may  at  any  time  be  passed  by  those 
intended  to  be  restrmned  ?  The  distinction  between  a  government  with  limited  and  unlim- 
ited powers  is  abolished  if  those  limits  do  not  confine  tbe  persons  on  whom  they  are  imposed, 
and  if  acts  prohibited  and  acts  allowed  are  of  equal  obligation.  It  is  a  proposition  too  plain 
to  be  contested  that  the  Constitution  controls  any  legislative  act  repugnant  to  it,  or  that  the 
lefnslatnre  may  alter  the  Constitution  by  an  ordinary  act. 

Between  these  alternatives  tjieie  is  no  middle  ground.  The  Constitution  is  either  a  supe- 
rior, paramount  law,  unchangeable  by  ordinary  means,  or  it  is  on  a  level  with  ordinary 
le^slative  acts,  and,  like  other  acts,  is  alterable  when  the  legislature  shall  please  to  alter  it. 

If  the  former  part  of  tije  alternative  be  true,  then  a  legislative  act  contrary  to  the  Consti- 
tntionis  not  law:  if  the  latter  part  be  true,  then  written  constitutions  are  absurd  attempts 
on  the  part  of  the  people  to  limit  a  power  in  its  own  nature  illimitable. 

Certiuly  all  those  who  have  framed  written  constitutions  contemplate  them  as  forming 
the  fundamental  and  paramount  law  of  the  nation,  and,  consequently,  the  theory  of  every 
such  governiiient  must  be  that  on  act  of  tbe  legislature,  repugnant  to  the  Constitution,  is 

This  theory  is  essentially  attached  to  a  written  constitution,  and  is,  consequently,  to  be 
considered  by  the  court  as  one  of  the  fundamental  principles  of  our  society.  It  is  not, 
therefore,  to  be  lost  sight  of  in  the  further  consideration  of  this  subject. 

If  an  act  of  the  legislature  repugnant  to  the  Constitution  is  void,  does  it,  ootwithstandinK 
its  invalidity,  bind  the  courts  and  oblige  them  to  give  it  effect  ?  Or,  in  other  words,  tliongE 
it  he  not  law  does  it  constitute  a  rule  as  operative  as  if  it  was  a  \aw1     This  woald  be  to 
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consiilcm- 

the  proviDce  aofi  Satj  of  the  judieial  departmeiit  io  say  what  the  law  is. 
Those  who  apply  the  rale  to  particular  cases  must,  of  necessity,  expound  and  interpret  that 
rule.     If  two  laws  conflict  with  each  other,  the  courts  must  decide  on  the  operalion  of  each. 

So,  if  a  law  be  in  opposition  to  the  Constitution,  if  both  the  law  and  the  Constitution  apply 
to  a  particular  case,  so  that  the  court  must  either  decide  that  case  conformahly  to  the  law, 
disregardifle  the  Constitution,  or  conformably  to  the  ConstitutJon,  disreg^atding  the  law,  the 
court  must  determine  which  of  these  conflicting  rules  governs  the  case.  This  is  of  the  very 
essence  of  jadicial  duty. 

If,  then,  the  courts  are  to  r^ard  the  Constitution — and  the  Constitatlon  is  superior  to  auy 
ordinary  act  of  the  legislature— the  Constitution,  and  not  such  ordinary  act,  must  govern  the 
case  to  which  they  hoth  apply. 

Those,  then,  who  controvert  the  principle  that  the  C 
SB  a  paramount  law,  are  reduced  lo  the  necessity  of  m 
^yes  on  the  Constitution  and  see  only  the  law. 

This  doctrine  would  subvert  the  very  foundation  of  ait  n 
aaclare  that  an  act  which,  according  to  the      '     '  ' 
entirely  void,  is  yet,  in  pracUce,  completely  o 
lature  shall  do  what  is  expressly  forbidden,  s 

tion,  is  in  reality  efleutual.  It  would  he  giving  hi  ine  legislature  a  praciicai  ana  real  omnip- 
otence with  the  same  breath  which  professes  to  restrict  their  pow  rs  within  narrow  limits.  It 
is  prescribing  limits,  and  declaring  that  those  limits  may  be  passed  at  pleasure. 

That  it  thus  reduces  to  nothing  what  we  have  deemed  the  greatest  improvement  ou  politi- 
cal institutions — a  written  constilution — would  of  itself  be  sufficient  in  America,  where  writ- 
tea  constitutions  have  been  viewed  with  so  much  reverence  for  rejecting  the  construction. 

Undoubtedly  it  ia  a  question  of  very  grave  consideration  how  far  the  different 
departments  of  the  government,  legislative,  judicial,  and  executive,  are  at  liberty 
to  act  in  reference  to  uticonstttutional  laws.  The  judicial  duty,  perhaps,  may 
be  plain.  They  wait  for  a  case  (  they  volunteer  no  advice  ;  they  exerciae  no 
supervision.  But  as  between  the  legislature  and  the  executive,  even  when  tlie 
Supreme  Court  has  passed  upon  the  question,  it  is  one  of  the  gravest  coustiEu- 
tional  points  for  public  men  to  determine  when  and  how  the  legislature  may 
raise  the  question  again  by  passing  a  law  against  the  decision  of  the  Supreme 
Court,  and  the  Executive  may  raise  the  question  again  by  undertaking  an  exec- 
utive duty  under  the  Constitution  against  the  decision  of  the  Supreme  Court  and 
against  the  determination  of  Congress.  We  in  this  case  have  been  accused  of 
insisting  upon  extravagant  pretensions.  We  have  never  snggested  anything 
further  than  this,  for  the  case  only  requires  it,  that  whatever  may  be  the  doubt- 
ful or  debatable  region  of  the  co-ordinate  authority  of  the  different  departments 
of  government  to  judge  for  themselves  of  the  constitutionality  or  unconstitution- 
ality of  laws,  to  raise  the  question  anew  in  their  authentic  and  rpspouaible  public 
action,  when  the  President  of  the  United  States,  in  common  with  the  humblest 
citizen,  finds  a  law  passed  over  his  right,  and  binding  upon  his  action  in  the 
matter  of  his  right,  then  all  reasons  of  duty  to  self,  to  the  public,  to  the  Conati- 
tution,  to  the  laws,  require  that  the  matter  should  be  put  in  the  train  of  judicial 
decision,  in  order  that  the  light  of  the  serene  reason  of  the  Supreme  Court  may 
be  shed  upon  it,  to  the  end  that  Congress  even  may  reconsider  its  action  and 
retract  its  eacroaehment  upon  the  Constitution. 

But  senators  will  not  have  forgotten  that  General  Jackson,  in  bis  celebrated 
controversy  with  the  whig  party,  claimed  that  no  department  of  the  govern- 
ment should  receive  its  final  and  necessary  and  perpetual  exclusion  and  couclu- 
aion  on  a  constitutional  question  from  the  judgment  even  of  the  Supreme  Court, 
and  that  under  the  obligations  of  each  one's  oath,  yours  as  senators,  yours  as 
representalives,  and  the  President's  as  Chief  Executive,  each  must  act  in  a  new 
juncture  aud  in  reference  to  a  new  matter  arising  to  raise  again  the  question  of 
constitutional  authority.     Now,  let  me  read  in  a  form  which  I  have  ready  for 

f  notation  a  short  passage  on  which  General  Jackson  in  his  protest  sets  this  forth. 
read  from  a  debate  on  the  fugitive  slave  law  as  conducted  in  this  body  in  .the 
year  1852,  when  the  honorable  senator  from  Massaehusetts  [Mr.  Sumner]  was 
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the  spokesman  and  champion  of  the  right  for  every  department  of  tlie  govern- 
ment to  judge  the  constitutionality  of  law  and  of  duty  ; 

But  whatever  may  be  the  influeoca  of  fhU  judgment — 

That  is,  the  judgment  of  the  Supreme  Court  of  the  United  States  iu  the  c^se 
of  Prigg  vs.  Pennsylvania — 

But  wbateTer  may  be  tho  inflnence  of  this  judgment  aa  a  rule  to  the  jndiciftry,  it  cannot 
nrreet  our  duty  as  legislators.  And  here  I  adopt,  with  eutire  assent,  the  language  of  Ptesi- 
tleiit  JacksOD,  in  his  memoi-able  veto,  in  1832,  of  the  Bank  of  the  United  States.  To  his 
course  was  opposed  the  authority  of  the  Supreme  Court,  and  this  is  his  reply: 

"If  the  opinion  of  the  Supreme  Court  covers  the  whole  p^oud  of  this  act  it  ought  not  to 
control  the  co-ordinate  authorities  of  this  g^overnment.  The  Congress,  the  Executive,  and 
the  Court  most  each  for  itself  be  guided  by  its  own  opinion  of  the  Constitution.  EackpMk 
officer  mho  lakes  an  oath  to  sapport  ike  Ci/aslitulion  ateears  ikat  he  viill  auppo/t  it  as  he  ander- 
alands  it,  and  not  as  it  it  uaderitood  by  others.  It  is  as  much  the  duty  of  the  House  of  Rep- 
resentatives, of  the  Senate,  and  of  the  President,  to  deuide  upon  the  coustitiUionality  of  any 
bill  or  resolution  which  may  be  presented  to  them  for  passB)^  or  approval  as  it  is  of  the 
supreme  ju<lges  when  it  may  be  brought  before  tbem  for  judicial  d«cision.  The  autliority  of 
the  Supreme  Court  must  not,  therefore,  be  permitted  to  control  the  Congress  or  tlip  Esei'utive 
when  actinr  in  their  lisgjslalive  capacities,  but  to  h  d 

their  reasoning  may  deserve." 

With  these  authoritative  words  of  Andrew,  Jacks  tj> 

Congressional  Globe,  Thirty-second  Congress,  first 

"  Times  change  and  we  change  with  them.'      N         h  p        p  m 

duties  remain,  the  powera  of  government  rem         L  d  m 

conscience  of  men  remains,  and  everybody  th     h  is      k  h       d 

body  that  is  subject  to  the  Constitution  with        ta,k    g  h    by 

means  lias  a  right  to  revere  the  Conatitutiou       d      g  n 

lawB ;  and  any  legislative  will  or  any  judi  h      y    h       h       d    y 

supremacy  of  the  Constitution  in  its  power      p    t€     m  n  wh     h  n 

liousiy,  tiiua  peacefully  raise  questions  for  d       m  fi       b    w 

the  Constitution  and  the  law,  will  not  he  c         te      w    h  w 
or  with  the  maintenance  of  the  liberties  ofhpp  bhdyd 

dependent  upon  the  preservation  of  written  c  n 

Now  let  us  see  whether  upon  every  ethica       n      u  d    e^ 

President  of  the  United  States  was  not  the  p  rs  n  up  n  w     m 
act  operated,  not  as  au  executive  officer  to  a    y  h       w 

co-ordinate  departments  of  the  government  over  whom  in  that  official  relation 
the  authority  of  the  act  waa  sought  to  be  asserted.  The  language  is  general : 
"  Every  removal  from  oifice  contrary  to  tlie  provisions  of  this  act  shall  be  a 
high  misdemeanor."  Who  could  remove  from  office  but  the  President  of  tho 
United  Statee  ?  Who  had  the  authority  1  Who  could  be  governed  by  the  law 
but  he  1  And  it  waa  in  an  official  constitutional  duty,  not  a  personal  right,  not 
a  matter  of  personal  value  or  choice  or  interest  with  him. 

When,  therefore,  it  is  said  and  claimed  tliat  by  force  of  a  legislative  enact- 
ment the  President  of  the  United  States  should  not  remove  from  oiSce,  whether 
the  act  of  Congress  was  constitutional  ur  not,  that  he  was  absolutely  prohibited 
from  removinjf  from  office,  and  if  he  did  remove  from  office,  although  the  Con- 
stitution allowed  him  to  remove,  yet  the  Constitution'  could  not  protect  him  for 
removing,  but  that  the  act  of  Congress,  seizing  upon  him,  could  draw  him  in  here 
by  impeachment  and  subject  him  to  judgment  for  violating  the  law,  though  main- 
taining the  Constitution,  and  that  the  Constitution  pronounced  sentence  of  con- 
demnation and  infamy  upon  him  for  having  woi-shiped  its  authority  and  sought 
to  maintain  it,  and  that  the  authority  of  Congress  has  that  power  and  extent' 

Sractically,  you  tear  asunder  your  Constitution,  and  (if  on  these  grounds  you 
ismiss  this  President  from  this  court  convicted  and  deposed)  you  dismiss  him 
the  victim  of  the  Congress  and  the  martyr  of  the  Constitution  by  the  veiy  terms- 
of  your  judgment,  and  you  throw  open  for  the  masters  of  us  all  in  the  great 
debates  of  an  intelligent,  instructed,  populous,  patriotic  nation  of  freemen  the> 
21  I  P— Vol.  ii 
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division  of  sentiment  to  shake  this  country  to  its  centre,  "  the  omnipotence  of 
Congress  "  as  tbe  rallyiug  ciy  on  one  side,  and  "the  sapremacy  of  the  Oonsti- 
tutioii"  on  the  ofher. 

Mr.  l7o.\KLiNti.  Mr,  President,  I  move  aa  intermission  for  fifteen  minntes. 

The  motion  was  agreed  to;  and  after  the  expiration  of  the  recess  the  Chief 
Justice  resumed  the  chair  and  called  the  Senate  to  order. 

Mr.  Grimbs.  Mr,  Chief  Justice,  I  move  a  call  of  the  Senate. 

The  motion  was  agreed  to. 

Tbe  Chief  Justice.  The  Secretary  will  call  the  roll. 

The  chief  clerk  called  the  roll. 

The  Ck[Hf  Justice.  There  are  forty-two  senators  answering  to  their  names. 
A  quorum  is  present.     The  counsel  for  the  President  will  proceed. 

Mr.  EvAKTS.  There  ia  but  one  other  topic  that  I  need  to  insist  upon  here  aa 
bearing  upon  that  part  of  my  argnment  which  is  intended  to  exhibit  to  tbe  clear 
apprehension,  and  1  hope  adoption,  of  this  court,  the  view  that  all  here  that 
possesses  weight  and  dignity,  that  really  presents  the  agitating  contest  which 
has  been  proceeding  between  the  departments  of  our  government,  is  political  and 
not  criminal,  or  suitable  for  judicial  cognizance  ;  and  that  ia  what  seems  to  me 
the  decisive  test  in  your  judgments  and  in  your  conseieucea ;  and  that  ia  the 
attitude  that  everyone  of  you  already  in  your  public  action  occupies  toward  this 
subject. 

The  Constitatiou  of  the  United  States  never  intended  so  to  coerce  and  con- 
strain the  consciences  and  the  duties  of  men  aa  to  bring  them  into  the  position  of 
judges  between  themselves  and  another  branch  of  government  in  regard  to  mat- 
ters of  difference  between  themselves  and  that  other  branch  of  government  in 
matters  which  concerned  wholly  the  pertition  of  authority  under  the  Constitu- 
tion between  themselves  and  that  other  department  of  the  government.  The 
eternal  principles  of  justice  are  implied  in  the  constitution  of  eveiy  court,  and 
there  are  no  more  immutable,  no  more  inevitable  principles  than  these,  that  no 
man  shall  be  a  judge  in  his  own  cause,  and  that  no  man  shall  be  a  judge  in  a 
matter  in  which  be  has  already  given  judgment.  It  is  abhorrent  to  the  natural 
sense  of  justice  that  men  should  judge  in  their  own  cause.  It  ia  inconsistent 
with  nature  itself  that  man  should  assume  an  oath  and  hope  to  perform  it  by 
being  impartial  in  hia  judgment  when  he  has  already  formed  it.  The  crimes 
that  a  President  may  have  imputed  to  him  that  may  bring  him  into  judgment 
of  the  Senate  are  crimes  against  the  Constitution  or  the  Jaws  involving  turpitude 
or  personal  delinquency. 

They  are  crimes  in  which  it  is  inadmissible  to  imagine  that  the  Senate  should 
be  committed  as  parties  at  all.  They  are  crimes  which,  however  mnch  the  neces- 
sary reflection  of  political  opinions  may  bias  tbe  personal  judgment  of  this  or 
that  member,  or  all  the  members  of  the  body — an  infirmity  in  the  court  which 
cannot  be  avoided — yet  it  must  be  possible  only  that  they  should  give  a  color 
or  a  turn  and  not  be  themselves  the  very  basis  and  substance  of  the  judgment 
to  be  rendered.  When,  therefore,  I  show  you  as  from  the  records  of  the  Senate 
that  you  yourselves  have  voted  upon  this  law  whose  constitutionality  ia  to  be 
determined,  and  that  the  question  of  guilt  or  innocence  arises  upon  constitution- 
ality or  judgment  of  constitutionality,  when  you  have  in  your  capacity  of  a 
Senate  undertaken  after  the  alleged  crime  committed,  aa  an  act  suitable  in  your 
judgment  to  be  performed  by  you  in  your  relation  to  the  executive  authority 
and  your  duty  under  this  government  to  pronounce,  aa  you  did  by  reaolution, 
that  the  removal  of  Mr.  Stanton  and  the  appointment  of  General  Thomas  were 
not  authorized  by  the  Constitution  and  the  laws,  you  either  did  or  did  not  regard 
that  as  a  matter  of  political  action ;  and  if  you  regarded  it  as  a  matter  of  political 
action,  then  you  regarded  it  as  a  matter  that  could  not  possibly  be  brought 
before  yon  in  your  judicial  capacity  for  yoa  to  determine  upon  any  personal 
coDsequeneea  to  the  Executive.    How  was  it  a  matter  for  political  action  unless 
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it  was  a  matter  of  his  political  action  and  the  controversy  was  wholly  of  a  polit- 
ical nature  ?  If  you,  on  the  other  hand,  had  in  your  minds  the  possibility  of 
this  extraordinarj  jun'^dictinn  being  brought  into  play  by  a  complaint  to  be 
moved  by  the  House  of  Representatives  before  you,  what  an  extraordinary 
spectacle  do  you  present  to  yourselves  and  to  the  couutry  !  No;  the  control- 
ling, the  necessary  feeling  upon  which  you  acted  must  have  been  that  "it  is  a 
stage  and  a  step  in  governmental  action  concerning  which  we  give  this  admoni- 
tion and  this  suggestion  and  this  reproof." 

In  1834,  when  the  Senate  of  the  United  States  was  debating  the  question  of 
the  resolution  condemnatory  of  G-eneral  Jackson's  proceedings  in  reference  to 
the  deposits  and  Mr.  Duane,  the  question  was  rmsed,  "Can  you,  will  you, 
should  you  pronounce  opinion  upon  a  matter  of  this  kind  when  possibly  it  may 
be  made  the  occasion,  if  your  views  are  right,  of  an  impeachmeat  aud  of  a 
necessary  trial  ?"  The  answer  of  the  great  and  trusted  statesman  of  the  Whig 
party  of  that  day  was,  "  if  there  was  in  the  atmosphere  a  whisper,  if  there  was 
in  the  future  a  menace,  if  there  was  a  hope  or  a  fear,  accordingly  as  we  may 
think  or  feel,  that  impeachment  was  to  come,  debate  mast  be  silenced  and  the 
TBHolution  suppressed."  But  they  recognized  the  fact  that  it  was  mere  political 
action  that  was  being  resorted  to,  and  that  was  or  was  to  be  possible;  but  the 
complexion  of  the  House,  and  the  sentiment  of  llie  House,  and  the  attitude  of 
the  Senate  as  claiming  it  only  to  be  matter  of  political  discussion  and  determin- 
ation, absolutely  rejected  the  notion  of  impeachment,  and  labored,  therefore,  the 
debate  a  political  debate  aud  the  conclusion  a  political  conclusion. 

There  is  but  one  proposition  that  consists  with  the  truth  of  the  case  and  with 
the  situation  of  you,  senators,  here,  and  that  is  that  you  regarded  this  as  politi- 
cal action  and  political  decision,  not  by  possibility  a  matter  of  judgment  on  a 
subject  to  be  introduced  for  judicial  consideration.  It  is  not  true  that  that  res- 
olution does  not  cover  guilt ;  it  only  expresses  an  opinion  that  the  state  of  the 
law  and  tlie  authority  of  the  Constitution  did  not  cover  the  action  of  the  Pres- 
ident, but  it  does  not  impute  violence  or  design  or  wickedness  of  purpose,  or 
other  than  a  justifiable  difference  of  opinion  to  resort  to  an  arbiter  between  you, 
But,  even  in  that  limited  view,  I  take  it  no  senator  can  think  or  feel  that,  as  a 
preliminary  part  of  the  judgment  of  a  court  that  was  to  end  in  acquittal  or  con- 
viction, this  proceeding  could  be  for  a  moment  justified. 

The  two  gravest  articles  of  impeachment  against  the  weightiest  trial  ever 
introduced  into  this  coort,  those  on  which  as  large  a  vote  of  condemnation  was 
gained  as  upon  any  others,  were  the  two  articles  against  Judge  Chase,  one  of 
which  brought  him  in  question  for  coming  to  the  trial  of  Fries,  in  Pennsylvania, 
with  a  formed  and  pronounced  opinion  ;  and  another,  the  third,  was  for  allowing 
a  juryman  to  enter  the  box  on  the  trial  of  Cailender,  at  Richmond,  who  stated 
that  ho  had  formed  an  opinion. 

I  would  like  to  see  a  court  of  impeachment  that  regards  this  as  great  matter 
that  a  judge  should  come  to  a  trial  and  pronounce  a  condemnation  of  the  prisoner 
before  the  counsel  are  heard,  and  should  allow  a  juryman  to  enter  the  box  who 
excused  himself  from  having  a  free  mind  on  the  point  discussed  as  he  had  formed 
an  opinion,  and  yet  that  should  tell  us  that  you,  having  formed  and  expressed  an 
opinion,  are  to  sit  here  judges  on  such  a  matter  as  this.  What  is  there  but  an 
answer  of  this  kind  necessaryJ  The  Constitution  never  brings  a  Senate  into  an 
inculpation  and  a  condemnation  of  a  President  upon  matters  in  which  and  of 
which  the  two  departments  of  the  government  in  their  political  capacities  have 
formed  and  expressed  political  opinions.  It  is  of  other  matter  and  of  other  fault, 
in  which  thei'e  are  no  parties  and  no  discriminations  of  opinion.  It  is  of  offence, 
of  crime,  in  which  the  common  rules  held  by  all  of  duty,  of  obligation,  of  excess, 
or  of  sin,  are  not  determinable  upon  political  opinions  formed  and  expressed  in 
debate. 

Bat  the  other  principle  is  equally  contravened,  and  this  aids  my  argument 
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tliat  it  is  political  and  not  persoDal  or  criminal;  it  is  that  you  are  to  pHss  judg- 
ment of  and  concerning  the  question  of  Ihe  partition  of  the  ofEcca  of  this  gov- 
errnnent  between  the  President  and  yourselves.  The  very  matter  of  bis  fault  is 
that  he  claims  them  ;  the  very  matter  of  his  condemnation  is  that  you  have  a 
right  to  them  ;  and  you,  aided  by  the  list  furnished  by  the  managers,  of  forty- 
one  thousand  in  number  and  S2]. 000,000  of  annual  emolument,  are  to  sit  here 
as  judges  whether  his  false  claim  and  his  appeal  to  a  common  arbiter  in  a  matter 
of  this  kind  is  to  be  imputed  to  him  as  personal  guilt  and  followed  by  personal 
punishment. 

How  would  any  of  U8  like  to  be  tried  before  a  judge  who,  if  he  condemned  ns, 
would  have  our  houses,  and  if  he  acquitted  us  we  should  have  hia  ?  So  sensi- 
tive is  the  natural  sense  of  justice  on  this  point  that  the  whole  country  was  in 
n  blaze  by  a  provision  in  the  fugitive  slave  law  that  a  commissioner  should  have 
but  five  dollars  if  he  set  the  slave  free,  and  ten  dollars  if  he  remanded  him.  Have 
honorable  judges  of  this  court  forgotten  that  crisis  of  the  public  mind  as  to  allow- 
ing a  judge  to  have  an  interest  in  the  enbject  of  his  judgment?  Have  they 
forgotten  that  the  honorable  senator  from  Massachusetts  in  the  debate  upon  this 
tenure-of-office  act  thought  that  political  bias  might  affect  a  court  so  that  it 
might  give  judgment  of  but  noraiual  punishment  for  an  infraction  of  the  act  1 
And  yet  you  are  full  of  politics.  Why  ?  Because  the  question  is  political ;  and 
the  whole  point  of  my  reference  is  as  an  absolute  demonstration  that  the  Con- 
stitution of  the  United  States  never  forces  honorable  men  into  a  position  where 
they  are  judges  ia  their  own  cause,  or  where  they  have  in  the  course  of  their 
previous  duties  expressed  a  judgment. 

I  have  omitted  from  this  consideration  the  fact  that  the  great  office  itself,  if 
by  your  judgment  it  sliall  be  taken  from  the  elected  head  of  this  vepubiic,  ia  to 
be  put  in  commission  with  a  member  of  your  own  body  chosen  to-oay,  and  to- 
morrow, at  any  time,  by  yourselves,  and  that  you  are  taking  the  crown  of  the 
people's  magistracy  and  of  tlie  people's  glory  to  decorate  the  honor  of  the  Sen- 
ate. An  officer  who,  by  virtue  of  your  favor,  holds  the  place  of  President  pTo 
tempore  of  your  body  adds  thu  Presidency  to  its  duties  by  the  way ;  and  an 
officer  changeable  from  day  to  day  by  you  as  you  choose  to  have  a  new  Presi- 
dent pro  tempore,  who  by  the  same  title  takes  from  day  to  day  the  discharge  of 
the  duliea  of  President  of  the  United  States. 

When  the  prize  ia  that,  and  when  the  circumstances  are  as  I  have  stated,  sen- 
ators must  decline  a  jurisdiction  upon  this  demonattation  that  human  nature  and 
human  virtue  cannot  endure  that  men  should  be  judges  in  aueh  a  strife.  I  will 
agree  your  duty  keeps  you  here.  You  have  no  right  to  resign  or  avoid  it ;  but 
it  is  a  duty  consistent  with  judicial  fairness,  and  only  to  be  aaaumed  as  such  ; 
and  the  subject  itself,  thus  illustrated,  snatches  from  you  at  once,  as  wholly 
political,  the  topics  that  you  have  been  asked  to  examine. 

Jt  will  suit  my  convenience  and  sense  of  the  better  consideration  of  the 
separate  articles  of  impeachment  to  treat  them  at  first  somewhat  generally,  and 
then,  by  such  distribution  as  seems  most  to  bring  us  finally  to  what,  if  it  shall 
not  before  that  time  have  disappeared,  appears  to  be  the  gravest  matter  of  con- 
sideration. 

Let  me  ask  you  at  the  outset  to  see  how  little  as  matt«r  of  evidence  this  case 
is.  Certainly  this  President  of  the  United  States  has  been  placed  under  as 
trying  and  as  hot  a  gaze  of  political  opposition  as  ever  a  man  was  or  could  be. 
Certainly  for  two  years  there  has  been  no  partial  construction  of  his  conduct. 
Certainly  for  two  years  he  has  be«n  sifted  as  wheat  by  one  of  the  most  power- 
fnl  winnowing  machines  that  I  have  ever  heard  of — the  House  of  Representa- 
tives of  the  United  States  of  America.  Certainly  the  wealth  of  the  nation, 
certainly  the  urgency  of  party,  certainly  the  zeal  of  political  ambition,  have 
pressed  into  the  service  of  imputation,  of  inculpation,  and  of  proof  all  tiat  this 
country  affords,  all  that  the  power  "  to  send  for  persons  and  papers  "  includes. 
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They  have  none  of  the  risks  that  attend  ordinary  litigants  of  hringing  their 
witnesaes  in  court  to  stand  the  teat  of  open  esamination  and  crosa-examinntloa ; 
bud  Ihey  can  put  them  under  the  conatrictiou  of  an  oath  and  an  exploration  iu 
advance  and  see  what  they  can  prove,  and  so  determine  whom  they  will  bi-iag 
and  whom  they  will  reject.  They  can  take  oar  witness  from  the  stand  already 
under  oath,  and  even  of  so  great  and  high  a  character  as  the  Lieutenant  General 
of  your  armies,  and  out  of  conrt  ply  him  with  a  new  oath  and  a  new  eiamiua- 
tion  to  see  whether  he  will  help  or  hurt  them  by  being  cm  as -examined  in  uourt. 
Every  arm  and  every  heart  is  at  their  service,  stayed  by  no  sense  escept  of 
public  duty  to  unnerve  their  power  or  contral  ita  esereise. 

And  yet  here  is  the  evidence.  The  people  of  this  country  have  been  mide 
to  believe  that  all  aorta  of  personal  vice  aud  wickedness,  that  all  sorts  of  offi- 
cial misconduct  and  folly,  that  all  sorts  of  usurpa'.ioa  and  oppression,  practiced, 
meditated,  plotted,  and  executed  on  the  part  of  this  Executive,  were  to  be 
explored  and  exposed  by  the  prosecution  and  certainly  set  down  in  the  record 
of  this  court  for  the  public  judgment.  Here  you  have  for  violence,  oppression, 
and  usurpation,  a  telegram  between  tho  President  and  G.ivernor  Parsons,  long 
public,  two  years  ago.  You  have  for  his  desire  to  suppress  the  power  of  Con- 
gress the  testimony  of  Wood,  the  oiSce- seeker,  that  when  the  President  said  he 
thought  the  points  were  important  he  said  that  he  thought  they  were  minor, 
and  that  he  was  willing  to  take  an  office  from  the  President  and  yet  uphold 
Congi-ess  ;  that  the  President  said  they  were  important,  and  he  thought  the 
patronage  of  the  government  should  be  in  support  of  those  principles  which  he 
maintained,  and  Wood,  the  office-seeker,  went  home  and  was  supposed  to  h^tve 
said  that  the  President  had  used  some  very  violent  and  offoasive  words  on  the 
subject,  and  he  was  brought  here  to  prove  them,  and  he  disproved  them. 

Now,  weigh  the  testimony  upon  the  scale  that  a  nation  looks  at  it,  upon  the 
scale  that  foreign  nations  look  at  it,  upon  the  scale  that  history  will  apply  to  it, 
upon  the  scale  that  posterity  will  in  retrospect  regard  it.  It  depends  a  good 
deal  upon  how  large  a  selection  a  few  specimens  of  testimony  could  offer.  If  I 
bring  a  handful  of  wheat  marked  by  rust  aud  weevil,  and  show  it  fo  my  neigh- 
bor, he  will  say,  "  Why,  what  a  wretched  crop  of  wheat  you  have  had ;"  but 
if  I  tell  him  "  these  few  kernels  are  what  I  have  taken  from  the  bins  of  my 
whole  harvest,"  he  will  answer,  "  What  a  splendid  crop  of  wheat  you  haVe 
had."  And  now  answer,  answer  if  there  is  anything  wrong  in  this?  Mr. 
Manager  Wilson,  from  the  Judiciary  Committee  that  had  examined  for  move  than 
a  year  this  subject,  made  a  report  to  the  House.  It  is  the  wisest,  the  clearest, 
and  also  one  of  the  most  entertaining  views  of  the  whole  subject  of  impeach- 
ment in  the  past  and  in  the  present  that  I  have  ever  seen  or  can  ever  expect  to 
see,  and  what  is  the  result?  That  it  is  all  political.  All  these  thunder-clouds 
are  political,  and  it  is  only  this  little  petty  pattering  of  rain  and  these  infrac- 
tions of  statutes  that  are  personal  or  criminal.  And  "  the  grand  inquest  of  the 
nation  "  summoned  to  the  final  determination  upon  the  whole  away,  on  the  9th 
of  Decembei',  1867,  votes  107  to  57,  "no  impeachment."  If  these  honorable 
managers  bad  limited  their  addresses  to  this  court  to  matters  that  in  purpose,  in 
character,  in  intent,  and  in  guilt,  occurred  after  that  bill  of  impeachment  was 
thrown  ont  by  their  house,  how  much  you  would  have  been  entertained  in  this 
cause !  I  have  not  heard  anything  that  had  not  occurred  before  that.  Tlie 
speeches  were  made  eighteen  months  before.  The  telegram  occurred  a  year 
before.  Wood,  the  office-seeker,  came  into  play  long  before.  What  is  there, 
then,  not  covered  by  this  view  ? 

The  honorable  managere,  too.  do  not  draw  together  always  about  these 
articles.  There  seem  to  have  been  an  oi'iginal  production,  and  then  a  sort  of 
afterbirth  that  is  added  to  the  compilation,  and  as  I  understand  the  opening 
manager,  [Mr.  Butler,]  if  there  is  not  anything  in  the  first  article  you  need 
not  trouble  yourself  to  think  there  is  anything  in  the  eleventh  ;  and  Mr.  Manager 
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Stevens  thinks  tlint  if  there  is  not  anything  in  the  eleventh  you  liad  better  not 
hother  yoaraelf  in  looking  for  anytiiing  iu  the  first  tea,  for  he  Bays  a  county- 
court  lawyer,  I  think,  could  get  rid  of  them.     Let  me  give  you  his  exact  words  : 

I  wisli  tfaiB  to  be  particularly  naticed,  for  I  intend  to  offer  it  as  hd  ainendtnBnt.  I  wisU 
gentlomea  to  eiaraine  and  see  (hat  tbia  choi^  is  noivliere  contained  in  any  of  the  articles 
reported,  and  uniesa  it  be  ioserted  there  can  be  no  trial  upon  it ;  and  if  there  be  tbe  shrewd 
lawyers,  us  I  know  there  will  be,  and  cavilling  jadges — 

He  did  not  state  that  he  felt  sure  of  that — 
an3  without  this  article  they  do  not  acquit  him,  they  are  greener  tban  I  was  In  any  case  I 
over  undertook  before  the  court  of  quarter  sessioiis. 

It  will  not  be  too  vain  in  ua  to  thiok  that  we  come  up  perhaps  to  tiiis  esti- 
mate on  our  side,  and  at  this  table,  of  these  quarter- session  lawyers  that  would 
1«  adequate  to  dispose  of  these  articles  of  impeachment ;  and  they  are  right 
about  it,  quice  right  about  it.  If  you  cannot  get  iu  what  is  political  and  nothing 
but  political,  you  cannot  get  hold  of  anything  that  is  criminal  or  pei-sonal. 

Now,  with  that  general  estimate  of  the  limit  and  feebleness  of  the  proofs  and 
of  the  ciiarges,  I  begin  with  the  consideration  of  au  article  in  regard  to  which, 
and  the  euhject-matter  of  which,  I  am  disposed  to  concede  more  than  I  imagine 
can  be  claimed  fairly  in  regard  to  the  other  articles,  that  some  proof  to  the  point 
of  demonstration  has  been  presented,  and  that  is  the  speeches,  I  think  that  it 
has  been  fairly  proved  here  that  the  speeches  charged  upon  the  President,  in 
substance  and  in  general,  were  made.  My  first  difficulty  about  them  is  that 
they  were  made  in  1866,  and  related  to  a  Congress  that  has  passed  out  of  exist- 
ence, and  were  a  subject  in  the  report  of  the  Judiciary  Committee  to  the  House, 
upon  which  the  House  voted  that  they  would  not  impeach.  My  next  is  that 
thoy  are  crimes  against  rhetoric,  against  oratory,  against  taste,  and  perhaps 
against  logic,  but  that  the  Constitution  of  the  United  States  neither  in  itself  nor 
by  any  subsequent  amendments  has  provided  for  the  government  of  the  people 
of  this  country  in  these  regards.  It  is  a  novelty  in  this  country  to  try  anybody 
for  making  a  speech. 

There  are  a  great  many  speeches  made  in  this  country,  and  therefore  the  case 
undoubtedly  would  have  arisen  in  the  course  of  SO  years  of  our  government. 
Indeed,  I  believe,  if  there  is  anything  that  marks  us,  and  to  the  approval,  at 
least  in  ability,  of  other  nations,  it  is  that  any  man  in  this  country  cot  only  has 
a  right  to  make  a  speech,  but  can  make  a  speech  and  a  good  one,  and  that  he 
does  some  time  or  other  in  his  life  actually  accomplisli  it.  Why.  the  very  lowest 
epithet  for.speech- making  in  the  American  public  adopted  by  the  newspapers  is 
"able  and  eloquent."  [Laughter.]  I  have  seen  applied  to  the  efforts  of  tbe 
honorable  managers  here  the  epithet,  in  advance  in  the  newspapers,  of  •'  tremen- 
dous" [laughter]  before  they  have  been  delivered  here,  of  "  tremendous  force ;" 
and  I  saw  once  an  accurate  aritbmetical  statement  of  the  force  of  one  of  them  in 
advance  tbat  it  contained  thirty-three  thousand  words.     [Laughter.] 

We  are  speech  makers ;  therefore  the  case  must  have  arisen  for  a  question  of 
propriety;  and  now  for  tlie  first  time  we  begin  with  the  President,  and  accuse 
him ;  we  take  him  before  no  ordinary  court,  but  organize  a  court  for  the  pur- 
pose, which  adjourns  the  moment  it  is  over  with  him,  furnishes  no  precedent, 
and  must  remove  him  from  office  and  order  a  new  election.  That  is  a  great 
deal  to  turn  on  a  speech.  Ooly  think  of  it !  To  be  able  to  make  a  s  peech  that 
should  require  a  new  election  of  a  President  to  be  held  !  Well,  if  the  trial  is  to 
take  place,  let  the  proclamation  issue  to  tbia  speech  making  people,  "  let  him 
that  is  without  sin  among  you  cast  the  first  stone;"  and  see  how  the  nation  on 
tiptoe  waits  ;  but  who  will  answer  that  dainty  challenge  and  who  assume  that 
tasiidious  duty)  We  see  iu  advance  the  necessary  requirements.  It  must  be 
one  who  by  long  discipline  has  learned  always  to  speak  within  bounds,  one 
whose  lips  would  stammer  at  an  imputation,  whose  cheek  would  blush  at  a 
reproach,  whose  ears  would  tingle  at  an  invective,  and  whose  eyes  would  close 
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at  an  indecoi-um.  It  must  be  one  who  by  strict  continuance  of  speecli  and  by 
control  over  tbe  tongue,  tbat  unruly  member,  baa  gained  with  all  bis  countiy- 
meti  the  praise  of  ruling  his  own  epirit,  which  is  greater  than  one  who  taketh 
a  city. 

And  aow  the  challenge  is  answered  ;  and  it  seems  tbat  the  honorable  mana- 
ger to  whom  this  duty  is  assigned  is  one  who  would  be  recognized  at  once  iu 
tbe  judgment  of  all  as  first  in  war,  first  in  peace  in  boldness  of  words,  first  in 
tbe  hearts  of  all  his  countrymen  that  love  this  wordy  intrepidity.  [Laughter.] 
Now,  tbe  champion  being  gained,  we  ask  for  the  rule,  and  iu  answer  to  an  inter- 
locutory inquiry  which  I  had  the  honor  to  address  to  him,  he  said  the  rule  waa 
the  opinion  of  the  court  that  was  to  try  the  case. 

Mow,  let  us  see  whether  we  C4n  get  any  guidance  as  to  what  your  opinions 
are  on  this  subject  of  freedom  of  speech ;  for  we  are  brought  down  to  tbat, 
having  no  law  or  precedent  besideB.  I  find  that  tbe  matter  of  charge  against 
the  President  is  that  he  has  been  "  unmindful  of  tbe  harmony  and  courtesies 
which  ought  to  exist  and  be  maintained  between  the  executive  and  legislative 
branches  of  tbe  government."  If  it  prevails  from  the  executive  toward  the 
legislative,  it  should  prevail  from  tbe  legislative  toward  the  executive,  upon  the 
same  standard,  unless  I  am  to  be  met  with  what  I  must  regard  aB  a  most  novel 
view*  presented  by  Mr.  Manager  Williams  in  bis  argument  the  other  day,  tbat 
as  tbe  Constitntion  of  the  United  States  prevents  your  being  drawn  in  question 
anywhere  for  what  you  say,  therefore  it  is  a  rule  that  does  not  work  both  ways. 
[Laughter.]  Well,  that  is  a  remarkable  view  of  personal  duty,  that  if  I  wore 
an  impeuetrable  shirt  of  mail,  it  is  just  the  thing  for  me  to  be  drawing  daggers 
against  everybody  else  tbat  is  met  in  the  street.  "  Noblesse  oblige  "  seems  to 
be  a  law  which  the  honorable  manager  does  not  think  applicable  to  tbe  houses 
of  Congress.  If  there  be  anything  in  that  suggestion,  how  should  it  guard, 
reduce,  and  regulate  your  use  of  freedom  of  speech  ?  I  have  not  gone  outside 
of  the  debates  that  relate  to  this  civil-tenure  act ;  my  time  baa  been  sufficiently 
occupied  in  reading  all  that  was  said  iu  both  housf  s  on  tbat  subject ;  but  I  find 
now  a  well-recorded  precedent  not  merely  in  tbe  observations  of  a  single  sena- 
tor, hut  in  a  direct  determination  of  the  Senate  itself  passing  upon  the  question 
what  certain  bounds  at  least  of  freedom  of  speech  as  between  tbe  two  depart- 
ments of  tbe  government  permitted.  Tbe  honorable  senator  from  Maaaacbu- 
setts,  in  the  course  of  the  debate,  uaing  this  foi-m  of  expression  in  regard  to  the 
President,  said,  and  on  the  subject  of  this  very  law  : 


You  mny  ask  protection.,  against  whom  !  I  answer  plainly,  protection  against  the  President 
of  IheUnited  Stales.  There,  air,  ia  the  duty  of  Iho  hour.  Ponder  it  well,  aud  do  not  forget  il. 
There  was  no  sach  duty  on  oar  falLers  ;  there  was  no  such  duty  on  our  recent  prt-decessors 
in  this  chamber,  because  there  waa  no  President  of  the  United  States  who  had  become  the 
BDemj  of  hia  country  (Congressional  Globe,  2d  sess.  39th  Congress,  p.  0^,) 

The  President  had  said  that  Congress  was  "  hanging  on  the  verge  of  the  govern- 
ment;"  but  here  is  a  direct  charge  that  the  President  of  the  United  States  is  an 
enemy  of  tbe  country.  Mr.  Sumner  being  called  to  order  for  this  expression, 
the  honorable  senator  from  Rhode  Island,  | Mr.  Anthony,]  who  not  unfreque^tly 
presides  with  so  much  urbanity  and  so  much  control  over  your  deliberations, 
gave  this  aid  to  ns  as  to  what  the  common  law  of  this  tribunal  was  on  the  sub- 
ject of  the  harmonies  and  courtesies  tbat  should  prevail  between  the  legislative 
and  the  executive  departments.     He  said  : 

It  is  the  impression  of  the  Chair  that  tboae  words  do  not  exceed  tbe  usual  latitude  of 
debate  which  has  been  permitted  here. 

Is  not  that  a  gooil  authority,  the  custom  of  the  tribunal  established  by  the 
presiding  ofiicer  1     Mr.  Sherman,  the  honorable  senator  from  Ohio,  said  ; 

1  thint  the  words  objected  to  are  clearly  in  order.  I  have  heard  similar  remarka  fifty  . 
times  withont  any  question  of  order  being  raised. 

Communis  error  Jaoif  jas.     That  is  the  principle  of  this  view  ;  and  the  Senate 
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came  to  a  vote,  the  opposiug  numbora  of  which  remiad  nie  of  some  of  the  votes 
on  evidence  that  we  have  had  in  this  trial ;  the  appeal  was  laid  on  the  table  by 
29  yeas  to  10  nays.     [laughter,] 

We  shall  get  off  pretty  easy  from  a  tribunal  whose  "  usHal  latitude  of  deb  ite  " 
permits  the  legislative  branch  to  call  the  Kiecntive  an  enemy  of  his  country. 
Bill  that  ia  not  all.  Proceeding  in  the  same  debate,  after  being  allowed  to  he  in 
order,  Mr.  Sumner  goes  on  with  a  speech,  the  eloquence  of  which  I  cannot  be 
permitted  to  compliment,  as  it  is  out  of  place,  but  certainly  it  is  of  the  highest 
order,  and  of  course  I  make  no  criticism  upon  it ;  but  he  begins  with  an  annouuce- 
ment  of  a  very  good  priuciple  : 

Meaowliile  I  sball  iiiBist  alwfijs  upon  complete  freedom  of  debate,  and  I  sliall  exercise  it. 
John  MiJton,  in  his  glorious  aspirations,  said  "(livo  me  tbe  liberty  to  know,  tontUir,  and  to 
areoe  fieely,  above  all  liberties,  Tbauk  God,  now  that  Blave-raaslers  have  been  driven  from 
tbis  chamber,  such  is  t^ie  liberty  of  an  American  senator  !  Of  course  ther^  can  benocitizeuof 
a  republic  Coo  bigb  for  exposure,  as  there  cau  be  none  too  low  for  pruteoCion.  The  exposure 
of  the  powerful  and  the  protection  of  the  weak— these  are  not  only  invaluable  liberties  but 
commanding  duties. 

la  there  anything  in  the  Pre:-<ident'a  answer  that  is  nobler  or  more  thorough- 
going than  that  ?  And  if  the  President  ia  not  too  high,  but  that  it  ahould  be 
not  only  an  invaluable  liberty  but  a  commanding  duty  to  call  him  an  enemy  of 
the  country,  may  not  the  House  of  Kepresentatives  he  exposed  to  an  imputation 
of  a  most  unintelligible  aspersioi]  upon  them  that  they  "hang  on  the  verge  of 
the  government?"  Then  the  honorable  aenalor  proceeds  with  a  style  of  obaer- 
vation  upon  which  I  ahall  make  no  observation  whatever,  and  I  feel  none,  but 
Cicero,  iji  CatalinaTn.in  Vfrrfm,et  pro  MUonetn,  does  not  contain  more  eloquence 
against  tbe  objects  of  hia  invective  than  this  speech  of  the  honorable  senator. 
Here  are  bis  words  : 

At  last  the  country  is  opening  its  eyes  to  the  actnal  condition  of  tbings.  Already  it  sees 
that  Andrew  Johnson,  who  came  to  Hupreme  power  by  a,  bloody  accident,  has  become  the 
successor  of  Jefferson  Davis  in  the  spirit  by  which  he  ia  governed  and  in  the  mischief  he  is 
inflicl^ng  on  his  country.  It  sees  tbe  president  of  tbe  rebellion  revived  in  Che  President  of 
the  United  States.  It  sees  tliat  the  violence  wbicb  took  the  life  of  his  iliustrions  predecessor 
it  now  by  his  perverse  eomptieicy  extending  tbrougbout  the  rebel  Slates,  making  all  who  love 
the  Union  iCs  victims  and  otling  the  land  witb  tragedy.  It  sees  that  the  war  upon  tbe  faitb- 
ftil  Unionises  is  still  continued  under  his  powerful  auspices,  witbout  any  disCincCion  of  color, 
so  that  alt,  both  wblte  and  black,  are  sacrificed.  It  sees  that  he  ia  the  minister  of  discord, 
and  not  the  minister  of  peace.  It  sees  that,  so  long  as  his  influence  prevails,  there  is  small 
ebance  of  tranqnillity,  security,  or  reconciliation ;  that  the  resUiratioa  of  prosperity  io  tbe 
rebel  States,  so  much  longed  for,  must  be  arrested ;  that  the  business  of  the  whole  country 
must  bo  embarrassed,  and  that  those  conditions  on  which  a  sound  currency  depends  must  be 
postponed.  All  these  things  the  country  now  sees.  -  But  indiguation  assumes  tbe  form  of 
judgment  when  it  is  seen  also  that  this  incredible,  unparalleled,  and  far-reacliiog  misebief, 
second  on)y  Co  the  rebellion  itself,  of  wbicb  it  is  a  continuation,  is  invigorated  and  eiCended 
throngh  a  plain  nsnrpation.  '  *  .  >  • 

The  President  boa  usurped  Che  powers  of  Congress  on  a  colossal  scale,  and  be  has  employed 
these  usurped  powers  in  lomeiiting  tbe  rebel  spirit  and  awakening  anew  the  dying  fires  of 
the  rebellion.  Though  the  bead  of  the  executive,  he  has  rapaciously  seised  the  powers  of 
the  legislative,  and  made  himself  a  whole  Congress,  in  defiance  of  a  cardinal  principle  of 
republican  government,  that  each  biuneb  must  act  for  itself  without  assuming  the  powers  of 
the  others  ;  and,  in  tbe  exercise  of  these  illegitimate  powers,  be  has  become  a  terror  to  the 
good  and  a  support  to  the  wicked.  This  is  bis  great  and  ■unpardonable  offence,  for  which 
history  must  condemn  him  if  you  do  not.  He  is  a  nsnrper,  through  whom  jufiuite  wrong 
has  been  done  Co  his  country.  Ho  is  a  usurper,  wbu,  promising  to  be  a  Moses,  has  become 
a  Pbaraoh.     (Congressional  Otobe,  ^d  sess.,  39tb  Cougress,  p.  541.} 

And  then  it  all  ends  in  a  wonderfully  sensible — if  the  honorable  senator  will 
allow  ine  to  say  so — and  pithy  obaervatiou  of  the  honorable  senator  from  Wis- 
consin, [Mr.  Howe :] 

The  senator  from  Massachusetts  has  advanced  tbe  idea  Chat  the  President  has  become 
an  enemy  to  hia  country.  .  .  «  »  «  jj^j  j  suppose 

ibat  not  only  Co  be  tbe  condition  of  the  sentiment  in  this  Senate  touching  tbe  presimt  Presi- 
dent of  the  United  Slates,  but  I  suppose  we  never  had  a  President  who  was  not  in  commu- 
nication with  a  tjenate  divided  upon  juist  that  question,  some  thinking  Chat  he  was  an  enemy 
of  liie  couuiiy  and  others  thinking  that  hu  was  not ;  and  I  rospectfuUy  submit,  therefore, 
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that  the  soimtor  from  Ma^aachusBtts  will  be  competent  to  try  an  impeaclimeiit  if  it  should 
be  sent  here  asuinst  the  President,  as  I  conceive  the  senator  Irom  Mar jland  would  be  com- 
peCent  to  try  that  question  in  spito  of  the  opinion  which  he  has  pronounced  here.     (Ibid., 

That  ia  good  sensi.  Senatorial  license  must,  if  it  goes  so  wide  aa  tlus,  aome- 
timea  with  good-natured  senatora  be  properly  described  as  a  little  Pickwicliian. 

We  bave  also  a  rule  provided  for  as  in  tbe  House  of  Representatives,  and  I 
have  selected  a  very  brief  one,  because  it  ia  one  that  the  honorable  managers 
will  not  question  at  all,  as  it  gives  their  standard  on  the  subject.  I  And  that 
there  this  rule  of  license  in  speech,  in  a  very  brief,  pithy  form,  is  thus  conducted 
between  two  of  the  most  distinguished  members  of  that  body,  who  ean,  aa  well 
as  any  others,  for  the  purpose  of  this  trial,  furnish  a  standard  of  what  ia  called 
by  the  honorable  manager  "  propriety  of  speech."  I  read  from  page  263  of  the 
Congressional  Globe  for  the  fortieth  Congress,  first  session : 

Mr.  BiNCiHAM.  I  desire  to  say,  Mr.  Chairman,  that  it  |does  not  become  a  gentleman  who 
recorded  hie  vote  fifty  times  for  Jefferson  Davis,  the  arch  traitor  in  this  rebellion,  as  hia  ' 
candidate  for  President  of  the  United  States,  to  undertake  to  damage  this  cause  by  atlempC- 
ing'  t«  east  an  impntation  either  upon  my  integrity  or  my  honor.  I  repel  with  scorn  and 
contempt  any  utterance  of  that  sort  from  any  man.  whether  he  be  the  hero  of  Fort  Fisher 
not  taken  or  of  Fort  Fisher  taken.     [Laughter.] 

Now,  for  tbe  reply  ; 

Mr.  Butler.  But  if  during  the  war  the  gentleman  from  Ohio  did  as  much  as  I  did  in 
that  direction  I  sliall  be  glad  to  recognize  that  much  done.  But  the  only  victim  of  the  gen- 
tleman's prowess  that  I  know  of  was  an  innocent  woman  hung  upon  the  scufTold,  one  Mrs. 
Surratt.  And  I  can  susl*in  the  memory  of  Fort  Fisher  if  he  aud  his  present  associates  can 
sustain  him  in  shedding  the  blood  of  a  woman  tried  by  a  military  commission  and  convicted 
without  sufficient  evidence,  in  my  judgment 

To  which,  on  page  364,  Mr.  Bmgham  respoads  with  spirit : 

I  challenge  the  gentleman,  I  dare  bira  here  or  anywhere  in  this  tribunal,  or  in  any  tri- 
bunal, to  assert  that  I  spoliated  or  muhlated  any  book.  Why,  sir,  such  a  charge,  without 
mie  tittle  of  evidence,  ia  only  Ht  to  come  from  a  man  w  ho  lives  in  a  bottle  a^d  is  fed  with  a 
spoon.     [  Laughter.  ] 

Now,  what  under  heaven  that  means  I  am  sure  I  do  not  know,  [laughter,] 
but  it  is  within  the  common  law  of  courtesy  in  the  judgment  of  the  House  of 
Representatives.  We  have  attempted  to  show  that  in  the  President's  addresses 
to  the  populace  thtre  waa  something  of  irritation,  something  in  the  subjects, 
something  in  the  manner  of  tlie  crowd  that  excused  and  explained,  if  it  did  not 
juatify,  the  style  of  bis  speech.  You  might  suppose  that  this  interchange  in 
debate  grew  out  of  some  subject  that  was  irritating,  that  was  itself  savage  and 
ferocious ;  but  what  do  yon  think  was  the  subject  these  honorable  gentlemen  ' 
were  debating  upon  ?  Why,  it  was  charity.  [Laughter.]  The  question  of  charity 
to  the  South  was  the  whole  staple  of  the  debate ;  "  charity."  which  "  suEFereth 
long  aud  is  kind."  "  Charity  eavieth  not."  "  Charity  vaunteth  not  itself,  is  not 
puffed  up."  [Laughter.]  Charity  "  doth  not  behave  itself  unseemly,  aeeketh 
not  her  own,  is  not  easily  provoked,  thinketh  no  evil,  rejoiceth  not  in  iniquity,  but 
rejoiceth  in  the  truth,  beareth  all  things,  believeth  all  things,  hopeth  all  things, 
endurelh  all  things;  charity  never  fa  ileth."  But,  then,  the  Apostleadda,  which 
I  fear  might  not  be  proved  here,  "  tongues  may  fail."     [Laughter.] 

Now,  to  be  serious,  in  a  free  republic  who  wiH  tolerate  this  fanfaronade  about 
speech-making?     "Quit  (ulerit  Gracchos  de  leditione  querenles." 

Who  will  tolerate  public  orators  prating  about  propriety  of  speech  ?  Why 
cannot  we  learn  that  our  estimate  of  others  must  proceed  upon  general  views, 
and  not  vary  according  to  particular  passions  or  antipathies  1  When  Cromwell 
m  his  career  through  Ireland,  in  the  name  of  the  Parliament,  had  set  himself 
down  before  the  town  of  Koss  and  summoned  it  to  surrender,  eshausted  in  ita 
resistance,  this  Papist  community  asked  to  surrender  only  upon  the  cooditiouB 
of  freedom  of  conscience,  Cromwell  replied  ;  "As  to  freedom  of  conscience,  I 
meddle  with  no  man's  conscience ;  but  if  you  mean  by  that  liberty  to  celebrate 
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the  mass,  I  would  have  you  understand  that  in  no  place  where  the  power  of  the 
Parliament  of  England  prevails  shall  that  be  permitted."  So,  freedom  of  speech 
the  honorable  managers  in  their  imputation  do  not  complain  of;  but  if  anybody 
says  that  the  House  of  Representatives  hangs  upou  the  verge  of  the  govern- 
ment, we  are  to  tinderstaud  that  iu  no  place  where  the  power  of  the  two  bouses 
of  CoDgreSB  prevails  shall  that  degree  of  liberty  be  enjoyed,  though  tliey  meddle 
with  no  man's  propriety  or  freedom  of  speech. 

Mr.  Jefferson  had  occasion  to  give  his  views  about  the  infractions  upon  free- 
dom of  writing  Lhat  the  sedition  law  iutrodnoed  in  the  legislature  of  this  coun- 
tiy,  and  at  the  same  time  some  opinion  about  the  right  of  an  Executive  to  have 
an  opinion  about  the  constitutionality  of  a  law  and  to  act  accordingly  ;  and  I 
will  ask  your  attention  to  brief  extracts  from  bis  views.  Mr.  .Jefferson,  in  a 
letter  to  Mr,  President  Adams,  written  in  1804,  (Jefferson's  Works,  vol.  3,  p. 
555.)  eaya; 

I  diaeliai^ed  every  person  under  tlia  pumshment  or  prosecnlJon  under  the  sedition  law, 
becBuie  I  uineidered  and  now  consider  mat  law  to  be  a  nullity  aa  sbsulute  aud  as  palpable 
aa  it  Cungress  bad  ordered  iis  to  fall  down  and  worship  a  golden  im^e,  and  that  it  vraa  as 
mucb  mj-  diitj  to  arrest  its  eiecution  ineverj  stug«  as  it  would  have  been  to  have  rescued 


from  the  lierf  furnace  those  who  should  have  heen  (^aat  into  it  for  refusing  to  worship  the 
inngB  It  was  accordingly  done  in  every  iustauce,  without  Bakings  what  the  offenders  had 
done  or  agaiost  whom  they  had  offended,  but  whether  the  pains  they  were  sul^'eriug  were 
mflicteil  under  the  pretended  sedition  law. 

And  in  another  letter  he  replies  to  some  observations  against  this  freedom- of 
the  Executive  about  the  constitutionality  of  laws  : 

You  seem  to  think  it  devolved  on  the  judges  to  decide  on  the  validity  of  the  sedition  law; 
but  nothing  in  the  Constitution  hns  given  them  a  right  to  decide  for  the  Executive  more  than 
for  the  Executive  to  decide  for  them.  Both  magistrates  are  equally  independent  in  the 
sphere  of  action  assigned  to  them.  The  judges  believing  the  law  constitolional,  had  a  right 
to  pass  a  sentCDco  of  fine  and  imprisonment,  because  the  power  was  placed  In  their  hands 
by  the  Censtitation ;  but  the  Eieoutive  believinjj  the  law  to  be  unconstitutional,  wei* 
bonnd  to  remitlhe  eiecntion  of  it.  because  that  power  had  been  confided  to  them  by  the 
Conaljtution.  That  instrument  meant  that  its  coordinate  branches  should  be  checks  on  each 
other;  but  the  opinion  which  gives  the  judges  the  right  to  decide  what  laws  are  constltationaJ 
and  what  not,  not  only  for  themselves  m  their  own  sphere  of  action,  but  for  the  legislatute 
and  Executive  also  in  their  sphere,  would  render  the  judidary  a  despotic  branch. 

We  have  no  occasion  and  have  not  asserted  the  right  to  resort  to  these 
extreme  opinions  which  it  is  known  Jefferson  entertained.  The  opinions  of 
Madison,  more  temperate  but  equally  thorottgb,  were  to  the  same  effect.  Tb« 
coordinate  branches  of  the  government  must  surrender  their  coordination  when- 
ever they  allow  a  past  rescript  to  he  a  final  bur  to  renewing  or  presenting  eoo- 
stitutioual  questions  for  reconsideration  and  redetermination,  if  necessary,  eveo 
by  the  Supreme  Court. 

But  we  have  here  some  instances  of  the  courtesy  prevailing  in  the  different 
branches  of  the  government  in  the  very  severe  expression  of  opinion  that  Mr. 
Manager  Boutwell  indulged  in  in  reference  to  the  heads  of  departments.     That 
is  au  executive  branch  of  the  government ;  and  here  you  are  sitting  in  these 
halls,  and  the  language  used  was  as  much  severer,  as  much  more  degrading  to 
that  branch  of  the  government  than  anything  said  by  the  President  in  reference 
to  Congress  as  can  be  imagined.     Exceptiou  here  is  taken  to  the  fact  that  the 
President  called  congressmen,  it  is  said,  in  a  telegram,  "  a  set  of  individuals." 
We  have  heard  of  an  old  lady  not  well  instructed  iu  long  words  who  got  very 
violent  at  being  called  an  individual,  because  she  supposed  it  was  opprobrious. 
But  here  lye  have  an  imputation  in  so  many  words  that  the  heads  of  depart- 
ments are  j"  serfs  of  a  lord,  servants  of  a  master,  slaves  of  an  owner.'"!   And  yet 
i'  in  this  very  presence  sits  the  eminent  Chief  Justice  of  the  United  States,  and 
'  th»  eminent  senator  from  Maine,  (Mr,  Pessendou,)  and.  the  distinguished  sena- 
\  tor  from  Pennsylvania,  (Mr,  Cameron,)  all  of  whom  have  held  cabinet  offices  by 
i  this  tenure,  thus  decried  and  derided  j  and  if  I  were  to  nanje  the  senators  who 
)  • 
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iiepire  n  the  future  to  hold  these  degraded  positions,  I  am  afraid  I  should  not  , 
leave  judges  enough  here  to  determine  this  cause.  (Laughter.)  All  know  that ; 
this  is  all  extravagance.',   "  Eh  modus  in  rebut;  »um.t  certi  demque  fines." 

There  is  some  measure  in  things.  There  is  some  limit  to  the  bounds  of  debate 
and  discudsion  and  imputation.  I  will  agree  that  nothing  could  be  more  unfor- 
tunate than  the  language  uaeil  by  the  President  aa  offending  the  ei^rious  and 
religious  tastes  and  feelings  of  a  community,  in  the  observations  which  he  wag 
drawn  into  hy  a  very  faulty  method  of  i-eaaoning,  in  a  speech  that  he  made  at 
St,  Louis.  The  difficulty  is,  undoubtedly,  that  the  President  is  not  familiar 
with  the  graces  taught  at  schools,  the  costly  ornaments  and  studied  contrivances 
of  speech,  hut  that  he  speaks  right  on;  and  when  an  obstacle  is  presented  in 
his  path  lie  proceeds  right  over  it.  But  here  is  a  rhetorical  difficulty  for  «  man 
not  a  rhetorician.  An  illusive  metaphorical  suggestion  has  been  made  that  he 
is  a  Jadas.  If  anybody — I  do  not  care  how  practiced  he  is — undertakes  to 
become  logical  with  a  metaphor,  he  will  get  into  trouble  at  once ;  and  that  was 
the  President's  difficulty.  He  looked  around  with  the  eye  of  a  logician  and 
said,  "  Judaa's  fault  was  the  betrayal  of  all  goodness.  Where  is  the  goodness 
that  I  have  betrayed  V  And  the  moment,  therefore,  that  you  seek  to  he  logical 
by  introducing  the  name  of  the  Divinity  against  whom  he  had  thus  sinned,  of 
course  you  would  produce  that  offence  and  shock  to  our  senses  which  otherwise 
would  not  have  been  occasioned, 

I  am  not  entirely  sure  that  when  you  make  allowances  for  the  difference 
between  an  ex  tempore  speech  of  the  President-to  a  mob,  and  a  written,  prepared, 
and  printed  speech  to  this  court,  by  an  honorable  manager,  but  that  there  may 
he  some  little  trace  of  the  same  impropriety  in  that  figure  of  argument  which 
presented  Mr.  Carpenter  to  your  observation  as  an  inspired  painter ,1,  whose  pen- 
cil was  guided  by  the  hand  of  Providence  to  the  apportionment  of  Mr,  Stanton 
to  perpetual  bliss,  and  of  Governor  Seward  to  eternal  pains./  [Laughter.]  But 
all  that  is  matter  of  taste,  matter  of  feeling,  matter  of  discretion,  matter  of 
judgment- 

The  serious  views  impressed  upon  you  with  bo  much  force  by  the  counsel 
for  the  President  who  opened  this  cause  for  us,  and  supported  by  the  quotations 
from  Mr.  Madison,  present  this  whole  subject'in  its  proper  aspect  to  an  American 
audience.  I  think  that  if  our  newspapers  would  find  some  more  discriminating 
scale  of  comment  on  speeches  than  to  make  the  lowest  scale  ''able  and  eloquent," 
we  should  have  a  better  state  of  things  in  public  addresses. 

Our  position  in  regard  to  the  speeches  is,  that  the  circumstances  produced  in 
truth  should  be  considered,  that  words  put  into  the  speaker's  mouth  from  the 
calls  of  the  crowd,  ideas  suddenly  raised  by  their  unfriendly  and  impolite  sug- 
gestions, are  to  have  their  weight,  and  that  without  apologizing,  for  no  man  is 
bound  to  apologize  before  the  law  or  before  the  court  for  the  exercise  of  freedom 
of  speech,  it  may  be  freely  admitted  that  it  would  be  very  well  if  all  men  were 
accomplished  rhetoricians,  finished  logicians,  and  had  a  bridle  on  their  tongues. 

And  now,  without  pausing  at  all  upon  the  eleventh  article,  which  I  leave  to 
the  observations  of  the  honorable  managers  among  themselves  to  dispose  of,  I    , 
will  take  up  the  Emory  article.     The  Emory  article  is  an  offence  which  began 
and  ended  on  the  22d  of  February,  and  is  comprised  within  a  half  hour's  con- 
versation between  the  President  and  a  general  of  our  armies. 

1  dare  say  that  ia  the  rapid  and  heated  course  of  this  impeachment  through 
the  House  of  Representatives  it  may  have  been  supposed  by  rumor,  uncertain 
and  amphfled,  that  there  had  occurred  some  kind  of  military  purpose  or  inten- 
tion on  the  part  of  the  President  that  looked  to  the  use  of  force ;  but  under 
these  proofs  what  can  we  say  of  it  but  that  the  President  received  au  intimation 
from  Secretary  Welles  that  all  the  officers  were  being  called  away  from  what 
doubtless  is  their  principal  occupation  in  time  of  peace,  attendance  upon  levees, 
were  summoned,  as  they  were  from  the  halls  of  revelry  at  Brussels  to  the  battle 
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of  'Waterloo,  and  it  was  natural  to  inquire  wlien  and  where  tLis  battle  was  to 
take  place;  and  the  President,  treating  it  with  very  great  indifference,  said  he 
did  not  know  anything  about  Greneral  Ecnory,  and  did  not  seem  to  care  any- 
thicg  about  it ;  bat  finally,  when  Secretary  Welles  said,  "  You  had  better  look 
into  it,"  he  did  look  into  it,  and  there  was  a  conversation  which  ended  in  a  dis- 
cussion of  constitutional  law  between  the  President  and  the  general,  in  wliich 
the  general,  re-enforced  by  Mr,  Reverdy  Johnson,  a  lawyer,  and  Mr.  Kobei't  J. 
Walker,  a  lawyer,  actually  pnt  down  the  President  entirely !  [Laughter.]  Now, 
if  be  ought  to  be  removed  from  office  for  that,  and  a  new  election  ordered  for 
that,  you  will  bo  determine  in  your  judgment;  and  if  any  other  President  can 
go  through  four  years  without  doing  something  worse  than  that,  we  shall  have 
to  be  more  careful  in  the  preliminary  examinations  in  our  nominating  conven- 
tions.    [Laughter.]     I  understand  this  article  to  be  hardly  insisted  upon. 

Then  come  the  conspiracy  articles.  The  conspiracy  consists  in  this  :  It  was 
all  commenced  and  completed  in  writing;  the  documents  were  public;  they  were 
immediately  promulgated,  and  that  is  the  conspiracy,  if  it  be  one.  It  is  quite 
true  that  the  honorable  manager,  who  conducted  with  so  much  force  and  skill 
the  esaminatiouB  of  the  witnesses,  did  succeed  in  proving  thai  besides  the  written 
orders  handed  by  the  President  of  the  United  States  to  General  Thomas,  there 
were  a  few  words  of  attendant  couversation,  and  those  words  were,  "  1  wish  to 
uphold  the  Constitution  and  the  laws,"  and  an  assent  of  Gieneral  Thomas  to  the 
propriety  of  that  course.  But  by  the  power  of  our  profession  the  learned  man- 
ager made  it  evident,  by  the  course  of  his  examination,  in  which  he  asked  the 
witness  if  he  had  ever  heard  those  words  used  before  when  a  commiasioa  was 
delivered  to  him  and  receive  for  reply  that  it  had  not,  and  that  it  was  not  rou- 
tine, that  they  carried  infinite  gravity  of  suspicion  ! 

What  is  there  that  we  cannot  believe  in  the  power  of  counsel  to  affix  upon 
iimocent  and  apparently  laudable  expressions  these  infinite  consequences  of  evil 
surmise,  when  we  remember  how,  in  a  very  celebrated  trial,  "chops  and  tomato 
pauce  "  were  to  go  through  the  service  of  getting  a  verdict  from  a  jury  on  a 
question  of  a  breach  of  promise  of  marriage  ?  [Laughter.]  Now,  "  chops  and 
tomato  sance  "  do  not  import  a  promise  of  marriage ;  there  is  not  the  least  savor 
of  courtship  nor  the  least  flavor  of  flirtation,  even,  in  them  ;  but  it  is  in  "the 
hidden  meaning,"  And  so  "  the  Constitution  and  the  laws,"  by  these  two  men, 
at  midday,  and  in  writing,  entering  into  a  conspiracy,  mean,  we  are  told,  blood- 
shed, civil  commotion,  and  war  I  Well,  I  cannot  argue  agaiust  it.  Cardinal 
Wolsey  said  that  in  political  times  you  could  get  a  jury  that  would  bring  in  a 
verdict  that  Abel  killed  Cain  ;  and  it  may  be  that  an  American  Senate  will  find 
that  in  this  allusion  to  the  Constitution  and  the  laws  is  found  sufficient  evidence 
to  breed  from  it  a  purpose  of  commotion  and  civil  war. 

But  the  conspiracy  articles  have  but  a  trivial  foundation  to  rest  upon.  Here 
we  have  a  statute  passed  at  the  eve  of  the  insurrection  intended  to  guard  the 
possession  of  the  offices  of  the  United  States  from  the  intrusion  of  intimidation, 
threats,  and  force,  to  disable  the  public  service.  It  is,  in  fact,  a  reproduction  of 
J  the  first  section  of  the  sedition  act  of  1798  somewhat  amplified  and  extended. 
It  is  a  law  wholly  improper  in  time  of  peace,  for,  in  the  extravagance  of  its 
comprehensiou,  it  may  include  much  more  than  slionld  be  made  criminal,  except 
in  times  of  public  danger.  But  the  idea  that  a  law  intended  to  prevent  rebels 
at  the  south,  or  rebel  sympathizers,  as  they  were  called,  at  the  north,  from 
intimidating  officers  in  the  discharge  of  their  public  duty,  should  be  wrested  to 
an  indictment  and  trial  of  a  President  of  the  United  States  and  an  ofBcer  of  the 
army  under  a  written  arrangement  of  orders  to  take  possession  of  and  administer 
one  of  the  departments  of  the  government  according  to  law,  is  wresting  a  statute 
'  wholly  from  its  application.  We  are  all  familiar  with  the  illustration  that 
Blackstone  gives  us  of  the  impropriety  of  following  the  literal  words  of  a  statute 
as  against  a  necessary  implication,  when  he  says  that  a  statute  against  letting 
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blood  in.  the  street  could  not  properly  support  nil  indictment  againat  a  surgeon 
for  tapping  ihe  vein  of  an  apoplectic  patient  wlio  happened  to  have  fallen  on 
the  sidewalk.  And  there  is  no  greater  perversity  or  contrariety  in  this  effort  to 
make  thia  statute  applicable  to  orderly  and  regaiar  proceedings  between  recog- 
nized officers  of  the  United  States  in  the  disposition  of  an  office  than  there  would 
he  in  panishing  the  surgeon  for  relieving  the  apoplectic  patient. 

I  did  not  fnlly  understand,  though  1  carefully  attended  to,  the  point  of  the 
argument  of  the  learned  manager,  [Mr,  BoutweJi,]  who,  with  great  precision 
and  detail,  brought  into  view  tlie  conimon  law  of  Maryland  as  adopted  by  Con- 
gresB  for  the  government  in  the  domestic  and  ordinary  affairs  of  life  of  the  people 
in  this  District ;  but  if  I  did  rightly  understand  it,  it  was  that,  though  there 
was  nothing  in  the  penal  code  of  the  District,  and  although  the  act  of  1801  did 
not  attempt  to  make  a  penal  code  for  the  Distiiet,  yet  somehow  or  other  it 
became  a  misdemeanor  for  the  President  of  the  United  States,  in  his  otficial 
functions,  to  do  what  he  did  do  about  this  office,  because  it  was  against  the 
common  law  of  Maryland  as  applied  in  this  District. 

1  take  it  that  I  need  not  proceed  on  this  subject  any  further.  The  common 
law  has  a  principle  that  when  the  common  law  stigmatizes  a  malum  in  »e  and  a 
felony  it  may  he  a  misdemeanor  at  common  law  to  attempt  it  and  to  use  the 
means.  But  the  idea  that  when  a  statute  makes  malum  prohibitum,  and  aflixes 
a  punishment  to  it  if  executed  the  common  law  adds  to  that  statutory  malum 
prohibitum  and  punishment  a  common  law  punishment,  for  attempting  it.  when 
the  statute  itself  has  not  included  an  attempt  within  it,  I  apprehend  is  not  sup- 

Eorted  by  any  authority  or  any  view  of  the  law;  and  I  must  tbink  that  it  cannot 
e  supposed  in  the  high  forum  of  a  court  of  impeachment  as  making  a  high 
crime  and  misdemeanor,  that  the  President  of  the  United  States,  in  determining 
what  his  powers  and  duties  weie  in  regard  to  filhng  offices  ^houll  have  looked 
into  the  common  law  of  the  District  of  Columbia  because  the  oihces  are  inside 
of.  the  District. 

Then,  upon  the  views  presented  of  the  conspiracy  articles  let  us  see  what 
the  evidence  is.  There  was  no  preparation  or  meditatnn  of  force!  there  was 
no  application  of  force  there  was  no  threat  of  force  authonEed  on  the  part  of 
the  President ;  and  theie  y/v^  no  expectation  of  force  for  he  expected  and 
desired  nothing  more  and  nothing  less  than  that  by  the  peacefi  1  and  regular 
exercise  of  authority  on  his  part  through  the  ordinary  means  of  its  exercise,  he 
should  secure  obedience  and  if  disapfointcd  m  that  obedience  should  not  be 
rendered,  all  that  the  President  desired  or  expected  was  that  ujon  tliat  legal 
basis  thus  furnished  by  hiB  offiuil  action  there  should  be  an  opportunity  of 
.taking  the  judgment  of  the  courts  of  law 

Now,  thei-e  seems  to  be  left  nothing  but  those  articles  that  relate  to  the  ad 
interim,  appointment  of  General  Thomas  and  to  the  removal  of  Mr.  Stanton,  I 
will  consider  the  ad  interim  appointment  first,  meaning  to  assume,  for  the  pur- 
pose of  examining  it  as  a  possible  crime,  that  the  office  had  been  vacated  and 
was  open  to  the  action  of  the  President.  If  the  office  was  full,  then  there 
could  be  no  appointment  by  the  authority  of  the  President  or  otherwise.  The 
whole  action  of  the  President  manifestly  was  based  upon  the  idea  that  the  office 
was  to  be  vacated  before  an  ad  interim  appointment  could  possibly  be  made,  or 
was  intended  to  take  effect. 

The  letter  of  authority  accompanied  the  order  of  removal  and  was,  of  course, 
secondary  and  ancillary  to  the  order  of  removal,  and  was  only  to  tak^  up  the 
duties  of  the  ofGce  and  discharge  them  if  the  Secretary  of  War  should  leave 
the  office  in  need  of  such  temporary  charge. 

I  think  that  the  only  circumstance  we  have  to  attend  to  before  we  look  pre- 
cisely at  the  law  governing  ad  interim,  appointments  is  some  suggestion  as  to 
any  difference  between  ad  interim  appointments  during  the  session  of  the  Senate 
and  during  the  recess.     The  honorable  managers,  perhapa,Eitl  of  them,  but  cet- 
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(atnly  the  honorable  manager,  Mr.  Bontwell,  has  contended  that  the  practice  of 
the  government  in  regard  to  removals  from  office  covered  only  the  case  of 
removals  during  the  recess  of  the  Senate.  It  will  be  part  of  my  duty  and 
labor  when  I  come  to  consider  definitely  the  question  of  the  removal  of  Mr. 
Stanton  to  consider  that  point,  but  for  the  purpose  of  Mr.  Thomas's  appoint- 
ment no  such  discrimination  needs  to  he  made.  The  question  about  the  righl 
of  the  Executive  to  vacate  an  office,  aa  to  be  discriminiited  between  recess  and 
session,  arises  out  of  the  constitutional  distinction  that  is  t^ken,  to  wit :  that  he 
can  only  fill  an  office  during  session  by  and  with  the  advice  and  consent  of  the 
Senate,  and  that  he  can  during  the  recess  commission — it  is  not  called  filling 
the  office,  or  appointing,  but  commissiou  by  authority,  to  expire  with  the  nest 
session. 

Bat  ad  interim  appointments  do  not  rest  upon  the  Constitution  at  ail.  They 
are  not  regarded,  they  never  have  been  regarded  as  an  exercise  of  the  appointing 
power  in  the  sense  of  filling  an  office.  They  are  regarded  as  falling  within 
either  the  executive  or  legislative  duty  of  providing  for  a  management  of  the 
duties  of  the  office  before  an  appointment  is  or  can  properly  be  made.  In  the 
absence  of  legislation  it  might  he  said  that  this  power  belonged  to  the  Executive  ; 
that  a  part  of  his  duty  was,  when  he  saw  that  accident  had  vacated  an  office  or 
tliat  necessity  had  required  a  removal,  under  his  general  authority  and  duty  to 
see  that  the  laws  are  executed,  he  should  provide  that  the  public  service  should 
be  temporarily  taken  up  and  carried  on.  I  do  not  think  that  that  is  an  inad- 
missible constitutional  conclusion. 

But  it  might  equally  well  be  determined  that  it  was  a  casus  omissus,  for  which 
the  Constitution  had  provided  no  roles  and  which  the  legislation  of  Congress 
might  properly  occupy.  From  the  beginning,  therefore,  as  ^arly  as  1792  and 
1789,  indeed,  provision  is  made  for  temporary  occupation  of  the  duties  of  an 
office,  and  the  course  of  legislation  was  this ;  the  eighth  section  of  the  act  of 

1792,  regulating  three  of  the  departmeots,  provided  that  temporary  absence  and 
disabilities  of  the  heads  of  departments,  leaving  the  office  still  full,  miglit  be 
met  by  appointments  of  temporary  persons  to  talce  charge.     The  act  of  1795 

rovided  that  in  case  of  a  vacancy  in  the  office  there  might  be  power  in  the 
xecntive  which  would  not  require  him  to  fill  the  office  by  the  constitutional 
method  but  temporarily  to  provide  for  a  discharge  of  its  duties.  Then  came 
the  act  of  1863,  which  in  terms  covers  to  a  certain  extent  but  not  fuUy  both  of 
these  predicaments ;  and  I  wish  to  ask  your  attention  to  some  circumstances  in 
regard  to  the  passage  of- that  act  of  18C3.  I  have  said  that  the  eighth  section 
of  the  act  of  1792  provides  for  filling  temporarily,  not  vacancies  but  disabilities. 
In  January,  1863,  the  President  seat^  to  Congress  this  brief  message,  and 
Bcnators  will  perceive  that  it  relates  to  this  particular  subject : 
To  Iht  Senate  and  House  of  Representatiees  : 

I  submit  to  Congress  the  expcdieocj  of  extendin?  to  other  departineiits  of  the  goveriinieitt 
the  authority  conferred  on  the  PreBident  by  the  eighth  section  of  the  net  of  the  Hth  of  May, 

1793,  to  appoint  a  person  to  temporarily  iliseharge  the  duties  of  SecTetary  of  Slate,  Secretary 
of  the  Tredsury,  and  Secretary  of  War,  in  case  of  the  death,  abseneu  from  the  scat  of  gov- 
ernment, or  sickneas  of  either  of  those  officers. 

ABRAHAM  LINCOLN. 
Washington,  Jonnarff  2, 1863. 

That  is  to  say,  the  temporary  disability  provision  of  the  act  of  1792,  which 
covered  all  the  departments  then  in  existence,  had  never  been  extended  by  law 
to  cover  the  other  departments)  and  the  President  desired  to  have  that  act 
extended.  The  act  of  1795  did  not  need  to.  be  extended,  for  it  covered 
"  vacancies "  in  its  terms  and  was  applicable  to  other  departments,  and  vacan- 
cies were  not  in  the  mind  of  the  President,  nor  was,  there  any  need  of  a  pro- 
vision of  law  for  them.  This  message  having  been  referred  to  the  Judiciary 
Committee,  the  honorable  senator  from  Illinois,  [Mr.  Trumbull,]  the  chairman  of 
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that  committee,  made  a  very  brief  report ;  I  believe  this  is  tbe  whole  of  it,  or 
rather  a  brief  Btatement  in  hia  place  concerning  it,  in  which  he  said ; 

There  hare  been  severBl  statuloa  on  the  Bubject,  and  aa  the  laws  now  exist  the  Presiitent 
of  the  United  Stales  has  authority  temporarilj  to  fill  tlie  office  of  Secretary  of  State  and  Sec- 
retary of  War  with  one  of  the  other  Secretaries  by  calling  some  person  to  discharge  the  duties. 

The  other  department  was  the  Treasury. 

We  received  com  muni  cation  8  from  the  President  of  the  United  States  asking  that  Ihe  law 
be  extended  to  the  other  eieeutive  departments  of  the  government,  which  seems  (o  be  proper ; 
and  we  hare  framed  a  bill !«  cover  all  of  those  canes,  so  that  whenever  there  is  a  vacancy 
the  President  may  temporarily  devolve  the  duly  of  one  of  the  cabinet  ministers  on  another 
cabinet  minister,  or  upon  the  chief  officer  in  Ibe  department  for  the  time  being. 

Here  there  does  not  seem  t«  have  been  brought  to  the  notice  in  terma  of  the 
Senate  or  of  the  honorable  senator  the  act  of  1795 ;  nothing  is  said  of  it ;  and 
it  would  appear,  therefore,  as  if  the  whole  legislation  of  1863  proceeded  upon 
the  proposition  of  extending  the  act  of  179S  as  to  disabilities  in  office,  not  vacan- 
des,  except  that  the  honorable  senator  uses  the  phrase  "vacancies,"  and  that 
he  speaks  of  having  provided  for  the  occasions  that  might  arise.  The  act  of 
1863  does  not  covet  the  case  of  vacancies  except  by  resignation,  and  it  is  not, 
therefore,  a  vacancy  act  in  full.  It  does  add  to  the  disabilities  which  the  Pres- 
ident had  asked  to  have  covered,  a  ease  of  resignation  which  he  did  not  ask  tp 
have  covered,  and  which  did  not  need  to  be  covered  by  new  legislation,,  because 
the  act  of  1794  embraced  it.  But  this  act  of  1S63  does  not  cover  ail  the  cases 
of  vacancy.  It  does  not  cover  vacancies  by  removal,  if  removal  could  be  made, 
and  we  supposed  it  could  in  1863  ;  it  does  not  cover  the  case  of  expiration  of 
office,  which  is  a  case  of  vacancy,  provided  there  are  terms  to  office. 

Under  that  additional  light  it  seems  as  if  the  only  question  presented  of  guilt 
ott  the  part  of  the  President  in  respect  to  the  appointment  to  office  ad  inlerim 
was  a  question  of  whether  he  violated  a  law.  But  senators  will  remark  the 
very  limited  form  in  which  that  question  arises.  It  is  not  pretended  that  the 
appointment  of  Thomas,  if  the  office  was  vacant,  was  a  violation  of  the  civil- 
tennre  act;  that  is,  it  is  not  pretended  in  argument,  although  perhaps  it  may 
be  so  charged  iu  the  articles;  becanse  an  examination  of  the  act  shows  that  the 
only  appointments  prohibited  tbere,  and  the  infringement  of  which  is  made 
penal,  is  appointing  contrary  to  the  provisions  of  that  act,  aa  was  pointed  out 
by  my  colleague.  Judge  Curtis,  and  seems  to  have  been  assented  to  in  the  argu- 
ment on  the  other  side;  that  an  appointment  prohibited,  or  an  attempt  at  an 
appointment  prohibited,  relates  to  the  infraction  ot  the  policy  and  provisions  of 
that  act  as  applied  to  the  attempt  to  fill  the  offices  that  are  declared  to  be  in 
abeyance  under  certain  predicaments.  I  believe  that  to  be  a  sound  construction 
of  the  law,  whether  assented  to  or  not,  not  to  be  questioned  anywhere. 

Very  well,  then,  supposiug  that  the  appointment  of  General  Thomrfs  was  not 
according  to  law,  it  is  not  against  any  law  that  prohibits  it  in  terms,  nor  against 
any  law  that  has  a  penal  clause  or  a  criminal  qualification  upon  the  act.  What 
would  it  be  if  attempted  without  authority  of  the  act  of  1795,  because  that  was 
repealed,  and  without  authority  of  the  act  of  1863,  because  General  Thomas 
was  not  an  officer  that  was  eligible  for  this  temporary  employment  t  It  would 
simply  be  that  the  Pi-esident,  in  the  confusion  among  these  statutes,  had 
appointed,  or  attempted  to  appoint,  an  ad  interim  discharge  of  the  office  with- 
out authority  of  law.  You  could  not  indict  him  very  well  for  it,  and  I  do  not 
think  you  can  impeach  him  for  it.  There  are  an  abundance  of  mandatory  laws 
upon  the  President  of  the  United  States,  and  it  never  has  been  customary  to 
put  a  penal  clause  iu  them  till  the  civil-tenure  act  of  1867. 

But  on  this  subject,  the  ad  interim  appointments,  there  is  no  penal  clause  and 

no  positive  prohibition  in  any  statute.     There  would  be,  theu,  simply  a  defect 

of  authority  in  the  President  to  make  the  appointment.     What,  then,  would  be 

.    the  consequence  I     General  Thomas  might  not  be  entitled  to  discharge  the 
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da^eB  of  the  office;  and  if  he  had  undertaken  to  give  a  certificate  as  Secretary 
ad  interim  to  a  paper  that  was  to  be  read  in  evidence  in  a  court,  and  a  lawyer 
bad  got  up  and  objected  that  General  Thomas  was  not  Secretavy  ad.  interim, 
and  had  brought  the  statutes,  the  cci-tiScate  might  have  failed.  That  is  all  that 
can  be  claimed  or  pretended  in  that  regard. 

But  we  have  insisted,  and  we  do  now  insist,  that  the  act  of  1795  was  in 
force  ;  and  that  whether  the  act  of  1795  was  or  was  not  in  force,  is  one  of  those 
questions  of  dubious  interpretation  of  implied  repea!  upon  which  no  officer, 
humble  or  high,  could  be  brought  into  blame  for  having  an  opinion  one  way  or 
the  otlier.  And  if  you  proceed  upon  these  articles  to  execute  a  sentence  of 
removal  from  office  of  a  President  of  the  United  States,  you  will  proceed  upon 
an  infliction  of  the  highest  possible  measure  of  civil  condemnation  upon  him 
personally,  and  of  the  highest  possible  degree  of  interference  with  the  constitu- 
tionally elected  Executive  dependent  on  suffrage  that.it  is  possible  for  a  court 
to  inflict,  and  you  will  rest  it  on  the  basis  either  that  the  act  of  1795  was 
repealed,  or  upon  the  basis  that  there  was  not  a  doubt  or  difficulty  or  an  ignor- 
ance upon  which  a  President  of  the  United  Slates  might  make  an  aci  interim 
appointment  of  General  Thomas  for  a  day,  followed  by  a  nomination  of  a  per- 
manent successor  on  the  succeeding  day.  Truly,  indeed,  we  are  getting  very 
nice  in  our  measure  and  criticism  of  the  absolute  obligations  and  of  the  absolute 
acuteness  and  thoroughness  of  executive  functions  when  we  seek  to  apply  the 
process  of  impeachment  and  removal  to  a  question  whether  an  act  of  Congress 
required  him  to  name  a  head  of  a  department  to  take  the  vacant  place  ad  intctim 
or  an  act  of  Congress  not  repealed  permitted  him  to  take  «  suitable  person.  Ton 
certainly  do  not,  in  the  ordinary  affairs  of  life,  rig  up  a  trip-bamraer  to  crack  a 
walnut. 

I  think,  Mr.  Chief  Justice,  that  I  shall  be  able' to  conclude  what  I  may  have 
to  say  to  the  Senate  further  certainly  within  the  compass  of  an  hour;  and  as 
tbe  customary  hour  of  adjournment  has  been  reached,  I  may,  perhaps,  be  per- 
mitted to  say  that  I  feel  somewhat  sensibly  the  impression  of  a  long  argument. 

Several  Senators.  Go  on,  go  on, 

Mr.  Henderson.  I  move  that  the  Senate  adjourn. 

The  Chief  Justice.  The  senator  from  Missouri  moves  that  the  Senate,  sit- 
ting as  a  court  of  impeachment,  adjourn  until  to-morrow  at  12  o'clock. 

The  motion  was  agreed  to ;  and  the  Senate,  silting  for  the  trial  of  tbe  im- 
peachment, adjourned. 


Friday,  May  1,  1S68. 

The  Chief  Justice  of  the  United  States  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-arros, 

Tbe  managers  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives, and  the  counsel  for  the  respondent,  except  Mr,  Stanbery  and  Mr.  Curtis, 
appeared  and  took  the  seats  assigned  to  them  respectively. 

The  members  of  the  House  of  Representatives,  as  in  Couitnittee  of  the  Whole, 

f  receded  by  Mr.  E.  B.  Washburnc,  cbairman  of  that  commiltee,  and  accompanied 
y  tbe  Speaker  and  Clerk,  appeared  and  were  conducted  to  the  seats  provided 
for  them. 

The  journal  of  yesterday's  proceedings  of  the  Senate,  sitting  for  the  trial  of 
the  impeachment,  was  read. 

The  Chief  Justice.  Senators  will  please  give  their  attention.  The  counsel 
for  the  President  will  proceed  with  the  argument. 

Mr.  EvARTS.  Mr.  Cnief  Justice  and  Senators,  I  cannot  but  feel  that,  notwith- 
atanding  the  unfailing  courtesy  and  the  long-suffering  patience  which  for  myself 
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and  my  colleagues  I  have  every  reason  cheerfully  to  acknowledge  on  tlie  part 
of  the  court  in  the  progress  of  this  trial  and  in  tlie  long  argument,  you  had  at 
the  ailjiiurnment  yesterday  reached  somewhat  of  tlje  condition  of  feeling  of  a 
very  celebrated  judge,  Lord  Ellenborough,  who,  when  a  very  celebrated  lawyer- 
Mr.  Feame,  had  conducted  an  argument  upon  the  interesting  subject  of  con- 
tingent remaindei-s  to  the  ordinary  hour  of  adjournment,  and  suggested  that  he 
would  proceed  whenever  it  should  be  his  lordship's  pleasure  to  bear  him, 
responded,  "  The  court  will  hear  you,  sir,  to-morrow  ;  but  as  to  pleasure,  that 
has  been  long  out  of  the  question."     [Laughter.] 

Be  that  as  it  may,  dutirs  must  be  done,  however  arduous,  and  certainly  your 
kindneaa  and  encouragement  relieve  from  all  unnecessary  fatigue  in  the  progress 
of  the  cause.  We  will  look  for  a  moment,  under  the  light  which  I  have  sought 
to  throw  upon  the  subject,  a  little  more  particularly  at  the  two  acts,  the  one  of 
1795  and  the  other  of  1863,  that  have  relation  to  this  subject  of  ud  interim 
appointments.     The  act  of  1795  provides  : 

That  in  ease  of  vacancy  In  the  office  of  Secretary  of  Stale,  Secretary  of  the  Treasiiry,  or  of 
the  Secretary  of  the  Department  of  War,  or  of  any  officer  of  either  of  the  said  departments, 
whose  appointment  is  in  the  head  thereof,  whereby  they  cannot  perrorm  tlic  duties  of  their 
said  respeclive  offices,  it  shall  bo  lawful  for  the  President  of  the  United  Slates,  in  case  he 
shall  think  it  neceeeary,  to  authoriae  any  person  or  persona,  at  his  discretion,  lo  perform  the 
dnties  of  the  said  respective  offices  b    a  d  h    ac  be  filled ; 

I'ruvUted,  That  no  one  vacancy  sb  pp  ed      m  d  g        rm  than 

six  months. 

The  act  of  1863,  which  wa    p       d       d      a    ugg  f    h     P       dent  of 

the  United  States,  not  for  th  nnfha        ya     wh    h  I  ha  'e  read 

to  the  other  departments,  but  f  hxunfh  np  ylblty  pro- 
vision of  the  act  of  1793,  does  p       d   a   f  II  w 

Id  case  of  the  death,  rei^ignation,  absence  from  the  seat  of  government,  or  sickness  of  Ihe 
liend  of  any  executive  department  of  the  government,  or  of  any  officer  of  cither  of  the  liaid 
deparcineu^  whose  appoiatment  is  not  iu  the  head  thereof,  whereby  they  cannot  perform  ihe 
duties  of  tlieir  respective  offices,  it  shall  be  lawful  for  the  President  of  the  Uuitod  States,  in 
case  he  shall  think  it  necessary,  to  authorize — 

Not  "  any  person  or  persons,"  as  is  the  act  of  1795,  but — 
to  aiithoiize  the  head  of  any  other  execadve  department  or  other  officer  in  either  of  said 
dcpaitmeuls  whose  appointueut  is  vested  in  the  President,  at  his  discretion,  to  pcifunn  tbe 
duties  of  the  said  respective  offices  until  a  successor  be  appointed,  or  until  such  abseuce  or 
disability  by  sickness  sh>ill  cease :  Pnivided,  That  no  one  vacancy  sliall  be  supplied  ic  man- 
ner aforesaid  lot  a  longer  term  than  six  months. 

It  will  be  observed  that  the  eighth  section  of  the  act  of  179S,  to  which  I  will 
now  call  attention,  being  in  1  Statutes  at  Large,  page  S81,  provides  tluis  : 

That  in  case  of  the  death,  absence  lirom  the  seat  of  government,  oi  sickness  of  the  Sec- 
retary of  State,  Secretary  of  the  Treasury,  or  of  the  Secretary  ot  the  War  Depaitment,  or 
of  any  officer  of  either  of  the  said  departments,  whose  appointment  is  not  in  the  head 
thereof,  whereby  they  cannot  perform  the  duties  of  their  respective  offices,  it  shall  be  lawful 
for  the  President  of  the  United  States,  in  case  be  shall  think  it  necessary,  to  authoiiie  any 
person  or  persons,  at  his  discretion,  to  perform  the  duties  of  the  said  respective  offices  until 
a  successor  be  appointed,  or  until  such  absence  or  inability  by  sickness  shall  cease. 

I  am  told,  or  I  understand  from  the  argument,  that  if  there  was  a  vacancy 
in  the  office  of  Secretary  of  War  by  the  competent  and  effective  removal  of 
Mr.  Stanton  by  the  exercise  of  the  President's  authority  in  his  paper  order, 
there  has  come  to  be  some  infraction  of  law  by  reason  of  the  President's  des- 
ignating General  Thomas  to  the  ad  interim  charge  of  the  office,  because  it  is 
said  that  though  under  the  act  of  1795,  or  under  the  act  of  1792,  General 
Thomas,  under  the  comprehension  of  "  any-  person  or  persons,"  might  be  open 
to  the  presidential  choice  and  appointment,  yet  that  hi  does  not  come  within 
the  limited  and  restricted  right  of  selection  for  ad  interim  duties  which  is 
imposed  by  the  act  of  1803  ,■  and  it  seems  to  have  been  assumed  in  tlie  argu- 
ment that  the  whole  range  of  selection  permitted  under  that  act  was  of  the  ! 
heads  of  departments.  But  your  attention  is  drawn  to  the  fact  that  it  permits 
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the  President  to  designate  any  person  who  is  either  the  head  of  a  department, 
or  who  holds  any  office  in  any  department  the  appointment  of  which  is  from  the 
I'resident ;  and  I  would  like  to  know  why  General  Thomas,  Adjutant  General 
of  the  armies  of  the  United  States,  holding  his  position  in  that  Department  of 
War,  is  not  an  officer  appointed  by  the  President,  and  open  to  his  selection  for 
l.iiia  temporary  duty ;  and  I  would  like  to  know  upon  what  principle  of  ordinary 
succession  or  recourse  for  the  devolution  of  the  principal  duty  any  officer  could 
etand  better  suited  to  assume  for  a  day  or  ior  a  week  the  discharge  of  the  ad 
intfrim  trust  than  the  Adjutant  General  of  the  armies  of  the  Duited  States, 
being  the  staff  officer  of  the  President,  and  tlie  person  who  stands  there  as  the 
principal  directory  and  immediate  agent  of  the  War  Department  in  the  exercise 
of  its  ordinary  functions  ? 

I  cannot  but  think  it  is  too  absurd  for  me  to  argue  to  a  Senate  that  the 
removal  of  a  President  of  the  United  States  should  not  depend  tipon  the  ques- 
tion whether  an  Adjutant  General  was  a  proper  locum  tenena  or  not,  or  whether 
entangled  between  the  horns  of  the  repealed  and  unrepealed  statutes  the  Presi- 
dent may  have  erred  in  that  on  which  he  hung  his  rightful  authority. 

Let  me  now  call  your  attention  now  to  an  esercise  of  this  power  of  ad  interim 
appointment  as  held  in  the  administration  of  President  Lincoln,  at  page  582 
of  the  record,  before  the  enactment  of  the  statute  of  1S63.  You  will  observe 
that  before  the  passing  of  the  act  of  1863  there  was  in  force  no  statutory  autho- 
rity for  the  appointment  of  ad  interim  discharge  of  the  offices  except  the  acts 
of  1792  and  3  795,  which  were  limited  in  their  terms  to  the  Departments  of 
War,  of  State,  and  of  the  Treasury.  You  have,  therefore,  directly  in  this 
action  of  President  Lineolo  the  question  of  ultra  viren,  not  of  an  infraction  of 
a  prohibitory  statute  with  a  pendty,  i)ut  of  an  assumption  to  make  an  appoint- 
ment without  the  adequate  support  of  an  enabling  act  of  Congress  to  cover  it, 
for  he  proceeded,  as  will  be  found  at  the  very  top  of  that  page  ; 

ipoint  St.  John  B.  L,  Skinner,  now  attiog  First  Aasislaot  Postmagter  General, 


to  be  acting  Poslmaster  General  ad  interim,  in  placi;  ol  Hen.  Montgomery  Blair, 
porarily  absent. 

ABRAHAM  LINCOLN. 
.  Washington,  September  22,  1862. 

The  Department  of  the  Post  Office  was  not  covered  by  the  acts  of  1792  or 
1795,  and  the  absence  of  authority  in  respect  to  it  and  the  other  later  organized 
departments  formed  the  occasion  of  the  President's  message  which  led  to  the 
enactment  of  1863.  I  would  like  to  know  whether,  when  President  Lincola 
appointed  Mr.  Skinner  to  be  Postmaster  General,  without  an  enabling  and  sup- 
porting act  of  Congress  to  justify  him,  he  deserved  to  be  impeached,  whether 
that  was  a  crime  against  the  Constitution  and  his  oath  of  office,  whether  it  was 
a  duty  due  to  the  Constitution  that  he  should  be  impeached,  removed,  and  a 
new  election  ordered  t 

I  cannot  but  insist  upon  always  separating  from  these  crimes  alleged  in  arti- 
cles the  guilt  that  is  outside  of  articles  and  that  has  not  been  proved,  and  that 
I  have  not  answered  for  the  respondent  nor  have  been  permitted  to  rebut  by 
testimony.  I  take  the  thing  as  it  is,  and  I  regard  each  article  as  including  the 
whole  compass  of  a  crime,  the  whole  range  of  imputation,  the  whole  scope  of 
testimony  and  consideration  ;  and  unless  there  be  some  measure  of  guilt,  some 
purpose,  or  some  act  of  force,  of  violence,  of  fraud,  of  corruption,  of  injury,  of 
evil,  I  cannot  find  in  mistaken,  erroneous,  caVeless,  or  even  iudiffei-ent  excesses 
of  authority  making  no  impression  upon  the  fabric  of  the  government,  and  giving 
neither  menace  nor  injury  to  the  public  service,  any  foundation  for  this  extraor- 
dinary proceeding  of  impeachment. 

Am  I  right  in  saying  that  an  article  is  to  contain  guilt  enough  in  itself  for  a 
verdict  to  be  pronounced  by  the  honorable  members  of  the  court  "  guilty"  or 
"not  guilty"  on  that  article  ;  guilty  not  of  an  act  as  named,  but  "  guilty  of  * 
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liigt  Clime  and  mwdcmeanor  as  cliarged,"  and  as  the  form  of  queation  adopted 
in  the  Peek  and  Chase  trials  is  distinctly  act  down,  and  not  the  question  used  in 
the  Pickering  trial  for  a  particular  purpose,  which  haa  led  the  honorable  mana- 
ger, [Mr.  Wilson,]  to  denounce  it  aa  a  mockery  of  justice,  a  finding  of  immaterial 
facta,. leaving  no  conclusions  of  law  or  judgment  to  be  found  by  anybody. 

There  is  another  point  of  limitation  on  the  anthority  of  the  President,  aa  con- 
tained both  in  the  act  of  1795  and  of  1863,  which  has  been  made  the  subject  of 
eome  comment  hy  the  learned  and  honorable  manager,  [Mr.  Boutwell ;]  it  is  that 
anyhow  and  anyway  the  President  has  been  guilty  of  a  high  crime  and  misde- 
meanor, however  innocent  otherwise,  because  (the  six  months'  ability  accorded 
to  him  by  the  act  of  1795  or  1863  had  already  ospired  before  he  appointed  Gen- 
eral Thomas, 

The  reaBoninji  I  do  not  exactly  understand ;  it  U  definitely  written  down  and 
the  words  have  their  ordinary  meaning,  I  auppose  ;  but  how  it  is  that  the  Pres- 
ident IB  chargeable  with  having  filled  a  vacancy  thiia  occurring  on  the  2l8t  of 
February,  1868,  if  it  occurred  at  all,  by  an  appointment  that  he  made  ad  interim 
on  that  day  which  was  to  run  in  the  future,  what  the  suggestion  that  the  six 
months'  right  had  expired  rests  upon,  I  do  not  understand.  It  is  attempted  to 
connect  it  in  some  way  with  a  preceding  suspension  of  Mr.  Stanton  under  the 
civil -tenure  act,  which  certainly  did  not  create  a  vacancy  in  the  office,  as  by  law 
it  waa  prohibited  from  doing,  nor  did  it  create  in  any  form  or  manner  a  vacancy 
in  the  office.  No  matter,  then,  whether  the  suspension  was  under  ttie  civil- 
tenure-office  act  or  the  act  of  1795,  the  office  was  not  vacant  until  the  removal ;  . 
and  whatever  there  may  have  been  wanting  in  authority  in  that  preceding  action 
of  the  President  as  not  sufficiently  supported  by  his  constitutional  authority  to 
suspend,  which  he  claims,  and  aa  covered  necessarily  by  the  act  of  1867,  as  ia 
argued  ou  the  part  of  the  managers,  I  cannot  see  that  it  has  anything  to  do  with 
cutting  short  the  term  during  which  it  was  competent  for  the  President  to  mak« 
an  ad  interim  appointment. 

There  remains  nothing  to  be  considered  except  about  an  ad  inUrim  appoint- 
ment aa  occurring  during  the  session  of  the  Senate.  An  efi'ort  has  been  made 
to  connect  a  discrimination  between  the  session  and  the  receas  of  the  Senate  in 
its  operation  upon  the  right  on  ad  interim  or  temporary  appointments,/ with  the 
discrimination  which  the  Constitution  make^  between  the  filling  of  an  ofGce 
during  the  session  and  the  limited  cnmmisBipn  which  ia  permitted  during  the 
recess.  But  sufficiently,  I  jmaginc,  for  the  purposes  of  conviction  in  your 
minds,  it  has  been  fihowu  that  toniporaiy  appointment  does  not  rest  upon  the 
conatitutional  provisions  at  all;  that  it  is  not  a  filling  of  the  office,  which  remains 
just  as  vacant,  aa  far  as  the  constitutional  right  and  duty  remains  or  is  divided 
in  the  different  departments  of  the  government,  as  if  the  temporary  appoint- 
ment had  not  been  made.  When  the  final  appointment  ia  made  it  dates  aa  from 
and  to  supply  the  .place  of  the  person  whose  vacancy  led  to  the  ad  interim 
appointment.  That  in  the  very  nature  of  things  there  should  be  no  difference 
ia  this  capacity  between  recess  and  session  sufficiently  appeal's,  and  the  acts  of 
Congress  draw  no  distinction,  and  the  practice  of  the  government  makes  not  the 
least  difference. 

We  are  able  to  present  to  your  notice  on  the  pages  of  this  record  cases 
enough  applicable  to  the  very  heads  of  departments  to  make  it  unneceasary  to 
argue  the  matter  upon  general  principles  any  further.  Mr.  Nelson,  on  the  29th 
of  February,  1844,  was  appointed  ad  interim  in  the  State  Department  during 
the  session  of  the  Senate.  I'his  is  to  be  found  on  page  557.  General  Scott 
was  appointed  in  the  War  Department  Jnly  23,  1850,  page  558.  during  the 
session  of  the  Senate;  Moaes  Kelly,  Secretary  of  the  Interior,  January  10, 1861, 
during  the  session  of  the  Senate,  at  page  559 ;  and  Joseph  Holt  Secretaiy  of 
War  on  the  1st  of  January,  1861,  during  the  session  of  the  Senate,  at  page 
583.     Whether  these  were  to  fill  vacancies  or  for  temporary  disabilities  makes  - 
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no  difference  on  the  question ;  nor  how  the  vacancy  arose,  whether  by  removal 
or  resignation  or  deatli. 

The  question  of  the  ad  mterivt  faculty  of  appointment  depends  upori  no  auch 
conBiderations.  They  were  actual  vacancies  filled  by  ad  interim  appoiutment, 
and  related,  all  escept  that  of  Moses  Kelly,  to  departments  that  were  covered 
by  the  legislation  of  1792  and  1795,  Tliat  of  Moses  Kelly  to  the  Department 
of  the  Interior  was  not  covered  by  that  legislation,  and  would  come  within  the 
same  principle  with  the  appointment  of  Mr.  Skinner  which  I  have  noticed  on 
page  5b2. 
,  I  now  come  with  the  utmost  confidence,  aa  having  passed  through  all  possible 
allegations  of  independent  infraction  of  the  etatute,  to  the  ennsideration  of  the 
removal  of  Mr.  Stanton  aa  charged  as  a  high  crime  and  misdemeanor  in  the  first 
article,  and  as  to  he  passed  upon  by  this  court  under  that  imputation  and  under  . 
the  President's  defence.  The  crime  as  charged  must  be  regai-ded  as  the  one  to 
he  considered,  and  the  crime  aa  charged  and  also  proved  to  be  the  only  one 
upon  which  the  judgment  has  to  pass.  Your  necessary  concession  to  these 
obvious  suggestions  relioves  very  mnch  of  any  difficulty  and  of  any  pi'otracted 
discussion  this  very  simple  subject  as  it  will  appear  to  be. 

Before  taking  up  the  terms  of  the  article  and  the  consideration  of  the  facts  of 
the  procedure  I  ask  your  attention  now,  for  we  shall  need  to  use  them  as  we 
proceed,  to  some  general  light  to  be  thrown  both  upon  the  construction  of  the 
act  by  the  debates  of  Congress  and  upon  the  relation  of  the  cabinet  as  proper 
witnesBes  or  proper  aids  in  reference  to  the  intent  and  purpose  of  the  President 
within  the  practice  of  this  government,  and  with  the  latter  first. 

Most  extraordinary  (as  I  think)  views  have  been  presented  in  behalf  of 
the  HouBo  of  Representatives  in  relation  to  cabinet  ministers.  The  personal 
degradation  fastened  upon  tliem  by  the  observation  of  the  honorable  manager 
[Mr.  Boutwell]  I  have  sufficiently  refei-red  to;  but  I  recollect  t-hat  there  are  in 
vour  number  two  olher  honorable  senators,  the  honorable  senator  from  Maryland 
I  Mr.  Johnsonland  the  honorable  senator  from  Iowa,  [Mr.  Harlan,]  who  must  take 
iieir  share  ot  the  oppiobrmm  which  yesterday  I  divided  among  three  members 
of  this  court  alone 

But  as  a  matter  of  conatitntion-J  right,  of  ability  of  the  President  to  receive 
aid  and  direction  from  these  heads  of  department,  it  has  been  presented  as  a 
dangerous  innovation,  of  a  sort  of  Star  Chamber  council,  I  suppose,  intruded 
into  the  Constitution,  that  was  to  devour  our  liberties.  Well,  men's  minds 
change  rapidlyT)n  all  thtse  public  questious,  and  perhaps  some  members  of  this 
honorable  Senate  may  have  altered  their  views  ou  that  point  from  the  time  of 
the  date  of  the  papei  I  hold  in  my  hand,  to  which  I  wish  to  ask  your  attention. 
It  is  a  representation  tint  was  made  to  Mr.  President  Lincoln  by  a  very  consid- 
erable number  of  senators  as  to  the  propriety  of  his  having  a  cabinet  tliat  cou!d 
aid  bim  in  the  dischaige  of  his  aiduons  executive  duties  : 

The  theory  ol  our  governmeDt,  the  earlj  and  aniform  pructical  eonatraction  ttereof,  is 
tbut  the  President  should  be  Bided  bj  a  eabinet  council  agreeing  with  him  in  political  prin- 
i^iple  and  veueral  policy,  and  that  all  important  metiaurea  aod  appointments  should  be  the 
result  of  their  combined  wisdom  and  deUberation.  The  most  obvioas  and  neeeaaary  condi-; 
tiOD  of  things,  wiUiout  which  no  administration  can  succeed,  we  and  the  public  believe  does 
not  exist;  and,  therefore,  sucii  selections  and  changes  in  its  members  should  be  made  aa  will 
secure  U>  the  conutry  unity  of  purpose  and  action  in  ail  mateiiEil  and  i^saeutxal  respects. 
Mure  especially  ia  the  present  crisis  of  public  alfairs  the  cabinet  should  be  exclusively  com- 
posed oi  statesmen  who  are  cordiul,  resolute,  unwavering  supporters  of  the  principles  and 
purposes  above  mentioned. 

There  are  appended  to  thie  paper  as  it  comes  to  me  the  signatures  of  ^5_ 
senators.  Whether  it  was  so  signed  or  not  I  am  not  advised ;  but  that  it  was 
the  action  of  those  senators,  I  believe,  is  not  doubted,  and  among  tliem  there  are 
some  15  or  more  that  are  members  of  this  present  court.  The  paper  has  no 
dat«,  but  the  occurrence  was,  I  think,  some  time  in  the  year  1862  or  1863,  a 
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transaction  and  a  juncture  which  is  familiar  to  the  recollection  of  eenators  who 
took  part  in  it,  and  doubtless  of  all  the  public  men  whom  I  hare  the  honor  now 


These  honorable  managers  in  behalf  of  the  House  of  Representatives  do  not 
hold  to  these  ideas  at  all,  and  I  must  think  that  the  course  of  this  conrt  in  its 
administration  of  the  laws  of  evidence  as  not  enabling  the  President  to  produce 
the  supporting  aid  of  hie  cabinet,  which  yon  said  he  ought  to  have  in  al!  liis 
measures  and  views,  has  either  proceeded  upon  the  ground  that  his  action,  in 
your  judgment,  did  not  need  any  explanation  or  sapport,  or  else  you  had  no', 
sufficiently  attended  to  these  valuable  and  useful  views  about  a  cabinet  which 
were  presented  to  the  notice  of  President  Lincoln.  Public  rumor  has  said,  thu 
truth  of  which  I  do  not  vouch,  as  I  have  no  knowledge,  but  there  are  many  who 
well  know  that  the  President  rather  turned  the  edge  of  this  representation  by  a 
suggestion  whether  in  fact  the  meaning  of  the  honorable  senators  was  not  that 
his  cabinet  should  agree  with  them  rather  than  with  him,  Mr.  Lincoln.  How- 
ever that  may  be,  the  doctrines  are  good  and  are  according  to  the  custom  of  the 
country  and  the  law  of  our  government. 

We  may  then  find  it  quite  unnecessary  to  refute  by  any  very  serious  and 
prolonged  argument  the  imputations  and  invectives  against  cabinet  agreement 
with  the  President  which  have  been  urged  upon  your  attention. 

And  now,  as  bearing  both  on  the  question  of  a  fair  right  to  doubt  and  delib- 
eraie  on  the  part  of  the  President  on  the  constitutionality  of  this  law,  the  civil- 
tenure  act,  and  on  the  construction  of  its  first  section  as  embracing  or  not  em- 
bracing Mr,  Stanton,  I  may  be  permitted  to  attract  your  attention  to  some 
points  in  the  debates  in  the  Congress  which  have  not  yet  been  alluded  to,  ap 
well  as  to  repeat  some  very  brief  quotations  which  have  once  been  presented  to 
your  attention,  I  will  not  recall  the  history  of  the  action  of  the  House  on  the 
general  frame  and  purpose  of  tlie  bill,  nor  the  persistence  with  which  the  Sen- 
ate, as  one  of  the  advisers  of  the  President  in  the  matters  of  appointment  as  well 
as  8  member  of  the  legislative  branch  of  the  government,  pressed  the  exclusion 
;  of  cabinet  ministers  from  the  purview  of  the  bill  altogether ;  but  when  it  was 
■'  found  that  the  House  was  persistent  also  in  its  view,  the  Senate  concurred  with 
it  on  conference  in  a  measure  of  accommodation  concerning  this  special  matter 
of  the  cabinet  which  is  now  to  be  found  in  the  test  of  the  first  section  of  the 
act.  In  the  debate  on  the  tenure-of- office  bill  tlie  honorable  senator  from  Ore- 
gon, [Mr.  Williams,]  who  seems  to  have  had,  with  the  honorable  senator  from 
Vermont,  [Mr,  Edmnads.]  some  particular  ctmduct  of  the  debate  according  to  a 
practice  apparently  quite  prevalent  now  in  our  legislative  halls,  said  this  : 

I  do  not  regard  the  eiception  aa  of  any  great  practical  conseqaence — 

That  is,  the  exception  of  cabinet  ministers — 
because,  I  suppose,  if  tha  President  and  any  head  of  a  deparCmeot  shoald  disagree,  so  as 
to  make  their  relations  unpleasant,  and  the  Preaidoot  should  signtfy  a  desire  that  that  head 
of  department  should  retira  from  the  cahioet,  that  would  fn:)ow  without  any  positive  act  of 
removal  on  the  part  of  the  President.    (CongiessioDal  Globe,  3!)th  Congress,  second  aeasioa, 

Mr  Sherman,  bearing  on  the  same  point,  said  : 

Any  gentleman  fit  to  be  a  cabinet  minister,  who  receives  an  intimation  from  his  chief  that 
hie  longer  continuance  in  that  office  is  unpleasant  to  him,  would  necessarily  resigD.  if  he 
did  not  resiffn,  it  would  show  he  was  unfit  to  be  there.  I  cannot  imagine  a  ease  where 
a  cabinet  omcer  would  bold  on  to  his  place  iu  defiance  and  (gainst  the  wishes  of  his  chief. 
{Ihid.,  p.  1046.) 

But,  nevertheless,  this  practical  lack  of  importance  in  the  measures  which 
induced  the  Senate  to  yield  their  opinions  of  regularity  of  governmental  pro- 
ceedings and  permit  a  modification  of  the  bill,  led  to  tbe  enactment  as  it  now 
appears ;  and  the  question  is  how  this  matter  was  understood,  not  by  one  man, 
not  by  one  speaker,  but,  so  far  as  the  record  goes,  by  the  whole  Senate,  on  the 
question  of  construction  of  the  act  as  inclusive  of  Mr.  Stanton  in  his  persontd 
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incumbency  of  office  or  not.  When  the  conference  committee  reported  the  sec- 
tion as  it  now  reads,  as  the  result  of  a  compromise  between  the  Senate  in  its 
firm  views  and  the  Houae  in  its  firm  purposes,  the  honorable  senator  from  Mich- 
igan [Mr,  Howard]  asked  that  the  proviso  might  be  explained.  Now,  you  are 
at  the  very  point  of  finding  out  what  it  means  when  a  senator  gets  bo  far  as  to 
feel  a  doubt,  and  wants  to  know  and  asks  those  who  have  charge  of  the  matter 
and  are  fully  competent  to  advise  him.  The  honorable  senator,  Mr.  WilliamB, 
states: 
I  Their  terms  of  office  shall  expire  when  the  term  of  office  of  the  Plesi^ent  by  vAom  tlicg  teere 
I  appointed  expires. 

I  have,  from  the  beginning  of  this  controvorsy,  regarded  this  as  quite  an  immaterial  mat- 
ter, for  I  have  no  doubt  that  any  cabinet  minister  who  has  a  particle  of  nelf-reepect — and  we 
can  hardly  suppose  that  any  man  would  occupy  so  responsible  an  office  withnut  having  thai 
feeling^ — would  decline  to  remain  in  the  cabinet  after  the  Preaident  had  signified  to  bim  that 
tiis  presence  was  no  longer  needeil.  As  a  matter  of  course,  the  effect  of  this  nrovisiOD  will 
amount  to  Tery  little,  one  way  or  tbe  other ;  for  I  presuuie  that  whenever  tbe  President  sees 
proper  to  rid  himself  of  an  offensive  or  disagreeable  cabinet  minister,  he  wiU  uniy  have  to 
signify  that  desire,  and  the  minister  will  retire,  and  a  new  appointment  be  m^ide.  (Ibid.,  p. 
1515.) 

Mr.  Sherman,  one  of  the  committee  of  conference,  alates  ; 

I  agreed  fo  tbe  report  of  the  cooference  committee  with  a  great  deai  of  reluctance. 

I  thiol  that  DO  gentleman,  no  man  of  any  seiise  of  honor,  would  hold  a  position  as  a  cab- 
inet officer  after  hia  chief  desired  his  removal,  and,  therefore,  the  slightest  Intimatiou  on  the 
part  of  the  President  would  always  secure  the  resignation  of  a  cabinet  officer.     For  this 
reason  I  do  not  wish  to  jeopard  this  bill  by  an  iiuiniportant  aod  collateral  question, 
a  further : 


The  proposition  now  Htihmittod  by  the  conference  committee — 

And  this  was  in  answer  to  the  demand  of  the  Senate  to  know  from  the  com- 
mittee what  they  had  done,  and  what  the  operatioa  of  it  was  to  be.  Tbe  answer 
I  of  Mr.  Sherman  is  : 
The  proposition  now  submitted  by  the  conference  committee  is  that  a  cabinet  minister 
nhall  hold  his  office  during  the  life  or  term  of  the  President  who  appointed  him.  if  Ihe 
Preiideat  dits  the  cabinet  goes^otttj  if  the  Prcsidnttt  is  removed  for  cause  by  impeachment 
the  cabinet  goes  out;  at  tke:eipiraltpn  of  the  term  of  the  President's  office  the  cabiuet  goes  out. 

This  is  found  at  page\15i5^f  the  Globe  of  that  year.  Now,  how  in  the  face 
of  this  can  we  with  patieace  listen  to  long  argnments  to  show  that,  in  regard  to 
cabinet  ministers  situated  as  Mr.  Stautou  ia,  the  whole  object  of  limitation  of 
tbe  proviso  and  the  bill  to  which  the  Senate  was  ready  to  assent  becomes  nuga- 
tory and  unprotective  of  the  President's  necessary  right,  by  a  constructive 
enforcement  against  him  of  a  continuing  cabinet  officer  whom  he  never  appointed 
at  all?  And  how  shall  we  tolerate  this  argument  that  the  term  of  a  President 
lasts  after  he  is  dead,  and  that  the  term  in  which  Mr.  Stanton  was  appointed  by 
Mr.  Lincoln  lasts  through  the  succeeding  term  to  which  Mr.  Lincoln  was  subse- 

anently  elected?     But  that  is  not  the  point,     Tou  are  asked  to  remove  a,  Presi- 
ent  from  ofSce  under  the  stigma  of  impeachment  for  crime,  to  strike  down  the 
only  elected  head  of  tbe  government  that  the  actual  circumstances  permit  the 
Constitution  to  have  recourse  to,  and  to  assume  to  yourselves  the  sequestration 
and  administration  of  that  office  ad  itUerim  upon  the  gailt  of  a  President  in 
i  thinking  that  Mr.  Sherman,  in  behalf  of  the  conference  committee,  waa  right  in 
I  explaining  to  the  Senate  what  the  conference  committee  had  done.     Nobody 
?  contradicted  him ;  nobody  wanted  any  further  explanation ;  nobody  doubted 
•  that  there  was  no  vice  or  folly  in  this  act  that,  in  undertaking  to  recognize  a 
limited  right  of  the  President  not  to  have  ministers  retained  in  office  that  lie  had 
cot  had  some  voice  in  appointing,  gave  it  the  shape,  and  upon  these  reasons, 
that  it  bears  to-day- 

And  I  would  like  to  know  who  it  is  in  this  honorable  Senate  that  will  bear 
the  issue  of  the  scrutiny  of  the  revising  people  of  the  United  States  on  a  remo- 
val from  office  of  the  Presideot  for  his  removal  of  an  officer  that  tbe  Senate  has 
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thus  declared  not  to  be  within  the  protection  of  the  civil-tenure  act.  Agree  that, 
judicially,  afterward  it  may  be  determined  anywliere  that  he  is,  who  will  pro- 
nounce a  judgment  that  it  ia  wrong  to  doubt  ?  Ego  asaentior  eo,  the  PreBident 
might  well  say  in  deference  to  the  opinion  of  Mr.  Sherman,  even  if  that  judg- 
ment of  aome  inferior  court,  to  aay  nothing  even  of  the  highest,  the  Supreme 
Court,  or  the  highest  special  jurisdiction,  thia  court,  should  determine  otherwise. 

But  the  matter  waa  brought  up  a  little  more  distinctly.  Mr.  Doolittle  having 
said  that  thia  proviso  would  not  keep  in  the  Secretary  of  War  and  that  that  had 
been  asserted  in  debate  as  ita  object,  Mr.  Sherman,  still  having  charge  of  the 
matter,  as  representing  the  conference  committee,  proceeds : 

That  the  Senate  had  no  sucli  purpoRB  wan  shown  by  its  vote  twiue  to  make  tliis  exc^tp- 
tion.  That  this  pTOvIsioii  does  not  apply  to  tho  pr<>SGiiC  case  is  shewn  bji  the  fact  that  its 
language  ia  so  framed  as  not  to  apply  to  Uit  present  Presidcat.  The  Beimlor  shows  that  bim- 
sel^and  arguea  truly  that  it  would  not  prevent  the  preeeut  PreGident  from  removing  the 
Seuretary  of  War,  the  Seeretaij  of  the  Navy,  and  the  Seuretary  of  State.  And  if  I  supposed 
that  either  of  these  ^atlemen  was  so  wsnling  in  manbood,  in  honor,  m  to  hold  bis  place 
after  the  politest  intiuiatlon  by  the  President  of  the  United  States  that  his  services  were  no 
lunger  needed,  I,  certainly,  as  a  senator,  would  consent  la  his  removal,  and  so  would  wo  all. 

That  is  at  page  1516  of  the  Globe;  and  yet  later,  iu  continuation  of  the 
explanation,  the  same  honorable  aenator  aays  thus  definitely : 

Wo  provide  that  a  cabinet  minister  shall  hold  his  ofEco,  not  for  a  fiied  term,  N  OT  until 
the  Senate  shall  consent  to  his  removal,  tat  as  long  as  tkt  power  that  appoints  Mia  holds 
office.     If  (Ae  principal  ojiee  is  vacated,  the  caHtiet  minister  goes  oirf.  (Page  1517, ) 

And  if  the  principal  office  is  not  vacated  by  death  under  our  government,  we 
certainly  belong  to  the  race  of  theimmortals.  Now,  senators,  I  press  upon  your 
consideration  the  inevitable,  the  inestimable  weight  of  this  senatonal  discassion 
and  conclusion.  I  do  not  press  it  upon  particular  senators  who  took  part  in  it, 
especially.  I  press  it  upon  the  concurring,  unresisting,  assenting,  agreeiiip,  con- 
firming, corroborating  silence  of  the  whole  Senate.  And  I  would  ask  if  a  Pres- 
ideftt  of  the  United  States  and  hia  cabinet,  having  before  them  the  question  upon 
their  own  solution  of  the  ambiguities  or  difficulties,  if  theie  be  any,  (and  I  think 
there  are  not,)  in  this  section,  might  not  well  repose  upon  the  sense  of  the  Senate 
that  they  would  not  have  agreed  to  the  bill  if  it  had  any  such  efficacy  as  ia  now 
pretended  for  it,  and  the  explanation  of  the  committee,  and  the  acceptance  of  it 
by  (he  Senate  that  it  had  no  such  possible  construction  or  force.  Nevertheless, 
if  the  Presideot  must  be  convicted  of  a  high  crime  and  misdemeanor  for  this  con- 
cmTence  with  your  united  judgments,  and  that  sentence  proceeds  also  from  your 
united  judgments,  we  shall  have  great  difficulty  in  knowing  which  of  your  united 
judgments  is  entitled  to  the  most  regard. 

In  the  House  this  matter  was  considered  in  the  statements  of  Mr.  Scbenck, 
who  (vith  Mr,  Williams  and  Mr,  Wilson,  now  among  the  managers,  constituted 
the  conference  committee,  Mr,  Williams  having  been,  aa  ia  well  known,  one  of 
the  principal  promotera  of  the  original  measure.  Mr.  Schenck  states  upon  a 
similar  inquiry  made  in  the  House  as  to  what  they  had  all  done  on  couference  : 

A  cooipromise  was  made  by  which  a  further  amendment  is  added  to  (his  portion  of  the  bill, 
so  that  the  term  of  office  of  the  heada  of  departments  shall  expire  with  the  term  of  the  Pi'eai  - 
deut  who  appoinled  them,  allowing  those  heads  of  departments  one  month  lunger,  in  which, 
in  case  of  death  or  olhenvise,  other  beads  of  departments  tan  be  named.  This  is  the  whole 
effect  of  the  proposition  reported  by  the  committee  ot  conference. 

And  again : 

Their  terms  of  office  are  limited,  as  they  are  not  now  limited,  by  law,  so  that  they  oxpir.i 
with  the  term  of  service  of  the  PreBidont  who  appoints  them  and  one  month  after,  (Con- 
gressional Globe,  second  session  thu'ty-ntnth  Congi^ss,  page  1340. ) 

Not  the  elected  term,  but  "  the  term  of  service  ;"  and  if  removal  by  impeach  - 
ment  terminates  the  term  of  service,  as  it  certainly  does,  or  death  by  a  higher 
power  equally  terminates  it,  upon  Mr.  Schenck's  view,  in  which  apparently 
Messrs.  Managers  Wilson  and  Williams  concurred,  the  House  is  presented  as 
coming  to  the  aame  conclusion  with  the  Senate,     Nevertheless,  the  whole  grave 
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matter  left  of  crime  is  an  impeachment  of  the  House  for  making  tbe  removal, 
and  a  condemnation  aoaght  from  the  Senate  upon  the  same  ground  ;  and  we  are 
bmught,  therefore,  to  a  consideration  of  the  meaning  of  the  act,  of  its  constitu- 
tionality, of  the  right  of  the  Preuident  to  put  its  constitutionality  in  issue  by 
proper  and  peaceful  proceedings,  or  of  his  right  to  doubt  and  differ  on  the  c«n- 
sti'uction,  and  honestly,  peacefully  to  pi-oceed,  as  be  might  feel  himself  best 
advised,  to  learn  what  it  truly  meant. 

And  now  I  may  here  at  once  dispose  of  what  I  may  have  to  say  definitely  in 
answer  to  some  proposition  insisted  upon  by  the  honorable  manager,  [Mr.  Bout- 
well, J  He  has  undertaken  to  disclose  to  you  his  views  of  the  result  of  the  debate 
of  1789,  and  of  the  doctrines  of  the  government  as  there  developed,  and  has  not 
lieaitatedr  to  claim  that  the  limitation  of  those  doctrines  was  confined  to  appoint- 
ments during  the  recess  of  the  Senate.  Nothing  could  be  less  supported  by 
the  debate  or  by  the  practice  of  the  government.  In  the  whole  of  that  debate, 
from  beginning  to  end,  there  is  not  found  any  suggestion  of  the  distinction  that 
the  honorable  manager  has  not  hesitated  to  lay  down  in  print  for  your  guidance 
as  its  result.  The  whole  question  was  otherwise,  whether  or  no  the  power  of 
removal  resided  in  the  President  absolutely.  If  it  did,  why  should  be  not 
remove  at  one  time  as  well  as  at  another  ?  The  power  of  appointment  was 
restricted  in  the  Constitution  by  a  distinction  between  recess  and  session.  If,  on 
the  other  baud,  the  power  of  removal  was  administrable  by  Congress,  it  needed 
to  provide  for  its  deposit  with  tbe  President,  if  that  was  the  idea,  as  well  in  time 
of  session  as  in  time  of  recess,  because  the  whole  question  and  actiou  of  the 
separate  exercise  of  the  power  of  removal  from  tbe  power  of  appointment  would 
arise  when  the  emergency  of  removal  dictated  instant  action.  We  understand 
that  when  the  removal  is  political,  or  on  the  plan  of  rotation  in  offi.ce,  as  we  call 
'ti-.tfegj-whole  motive  of  tbe  removal  is  the  new  appointment. 

The  new  appointment  is  the  first  thought  and  wish.  There  is  no  deaii-e  to 
teet  rid  of  the  old  officer  except  for  the  purpose  of  getting  in  the  cew.  Aud 
Hierefore  the  general  practice  of  tbe  government  in  its  mass  of  action,  since 
Tlie  time  of  rotation  in  office  began,  is  of  this  political  removal,  which  is  not 
getting  rid  of  the  old  officer  from  any  objection  to  him,  but  because  his  place 
in  wanted  for  the  new.  Hence  all  this  parade  of  the  action  of  the  government 
showing  that  it  has  been  the  habit  in  those  political  appointments  to  send 
ia  the  name  of  the  new  man,  and  by  that  action  put  him  in  the  place  of  the 
old,  serves  no  purpose  of  argument,  and  carries  not  a  penny's  weight  on 
tbe  question.  The  form  of  the  notice  as  in  the  last  one  on  your  table,  the 
■.appointment  of  General  Scbofield.  and  bo  from  the  beginning  of  tlie  office,  is 
!'  in  place  of  A  B,"  not  "  to  be  removed  by  the  Senate,"  but  "of  A  B,  removed," 
■jhieaning -this ;  "  I,  as  President,  htive  bo  power  to  appoint  unless  there  is  a 
Vacancy  ;  I  tell  yow  that  I  have  made  a  vacancy  or  present  to  you  a  case  of 
yacancy  created  by  my  will,  by  removal,  not  death  or  resignation ;  ami  I  name 
Jo  you  C  D  to  be  appointed  in  the  place  of  A  B,  removed."  That  is  the  mean- 
UJg  of  that  action  of  the  government. 

Toil  will  observe  that  in  finding  cases  in  the  practice  of  tbe  government  where 
tliere  has  been  a  separate  act  of  rt^moval  daring  session,  or  during  recess  either, 
we  are  under  two  necessary  restrictions  as  to  iheir  abundance  or  frequency, 
#hich  the  nature  of  the  circumstances  imposes.  The  first  is  that  in  regard  to 
ubinet  officers  you  can  hardly  suppose  an  instant  in  which  a  removal  can  be 
possible,  because  in  the  language,  honorable  senators,  you  can  hardly  conceive 
M  the  possibility  of  a  cabinet  officer's  not  resigning  when  it  is  intimated  to  him 
that  his  place  ia  wanted  ;  and,  therefore,  all  this  tirade  of  exultation  that  we 
found  no  case  of  removal  of  a  cabinet  officer  save  that  of  Timothy  Pickering  lests 
,lipon  Senator  Sherman's  proposition  aud  Senator  Williams's  proposition  that 
you  cannot  eoneeire  of  the  possibility  of  there  being  a  cabinet  ramister  that 
would  need  to  be  removed,  and  tbe  practice  of  our  government  has  shown  that 


di  Google 


IMPEACHMEST   OF   THE   PRESIDENT.  345 

theBP  honorable  senatovB  were  right  in  their  proposition,  and  that  there  never 
liavebeen,  from  the  foundation  ofthegovernmont  to  the  present  lime,  but  two  cases 
where  there  were  cabinet  ministers  that  on  the  slightest  intiiDatiou  of  their  chief 
did  not  resign.  Now,  do  not  urge  on  us  the  paucity  of  the  cases  of  removal  of 
heads  of  departments  as  not  helping  the  practice  of  the  government  when  that 
paucity  rests  upon  retirement  whenever  a  President  desires  it. 

Mr.  Pickering,  having  nothing  but  wild  land  for  his  support  and  a  family  to 
sustain,  flatly  told  Mr.  Adams  that  he  would  not  resign,  because  it  would  not 
be  convenient  for  him  to  make  any  other  arrangements  for  a  living  until  the  end 
of  his  term;  and  the  President,  without  that  consideration  of  domestic  reasons 
which  perhaps  Mr.  Pickering  hoped  would  obtain  with  him,  told  him  that  he 
removed  him,  and  he  did  ;  and  he  went,  I  believe,  to  his  wild  land  and  was 
imprisoned  there  by  the  squattere,  and  came  into  very  great  disaster  from  this 
removal.  Mr,  Stanton,  under  the  ujotivea  uf  public  duty,  it  is  said,  takes  the 
position  that  for  public  reasons  he  will  not  resign.  These  are  the  only  two 
cases  in  our  government  in  which  the  question  has  arisen,  and  in  one  of  them, 
before  the  passage  of  the  civil-tenure  act,  the  Secretary  was  instantly  removed 
by  the  power  of  the  President,  and  in  the  other  it  was  attempted  after  long 
sufferance. 

We  can  find  in  the  history  of  the  government — for  we  should  hardly  expect 
to  escape  the  occurrence  when  we  have  so  many  officers — instances  enough  of 
removal  by  Executive  authority  during  the  session  of  the  Senate  of  subordi- 
nate officers  of  the  government  who  derived  their  appointment  from  the  Presi- 
dent, by  the  advice  and  consent  of  the  Senate,  and  every  one  of  those  eases  is 
pertinent  and  an  instance.  You  will  observe  in  regard  to  them,  as  I  said  before, 
how  peculiar  must  be  the  situation  of  the  officer  and  office  and  of  the  President 
toward  them  when  this  separate,  independent,  and  condemnatory  removal  needs 
to  take  place.  In  the  first  place,  there  must  be  some  fault  in  the  conduct  of  the 
officer,  not  necessarily  crime,  aud  not  necessarily  neglect  of  office,  but  some  fault 
in  tnanner  at  least,  as  of  that  cnllector  down  in  Alabama,  who,  when  be  was 
asked  by  the  Secretary  of  the  department  how  far  the  Tombigbee  ran  up, 
answered  that  it  did  not  run  up  at  all,  [laughter ;]  and  he  was  removed  from 
office  for  his  joke  on  the  subject  of  the  Tombigbee  river  not  running  up,  but,  as 
other  rivets  do,  running  down.  It  does  not  do  to  have  these  asperities  on  the 
part  of  inferior  officers.  So,  too,  when  the  fault  arises  of  peculation,  of  defi- 
ciency of  funds  or  what  not,  the  sureties  know  of  it,  come  forward  and  say  to 
the  officer,  "  You  must  resign ;  we  cannot  be  sureties  any  longer  here  ;"  and  in 
nine  cases  out  of  ten,  where  an  occurrence  would  lead  to  removal,  it  ia  met  by 
the  resignation  of  the  inferior  officer.  Therefore  the  practice  of  the-govem- 
ment  can  expect  to  suggest  only  the  peculiar  cases  where  promptitude  and  neces- 
sity of  the  rough  method  of  removal  110  alike  demanded  from  the  Executive 
I  will  ask  the  attention  of  this  honorable  court  to  the  cases  we  have  presented 
in  our  proofs,  with  the  page  and  instance  of  each  remoial  during  the  session  of 
the  Senate.     That  is  the  condition  of  this  list — the  whole  of  it 

Timothy  Pickering ISOO  558 

Thomas  Eastin,  navy  agent  at  leuaaccla  ]rtlO  570 

Isaac  HeodeiHOQ,  navy  i^iit  lfl64  569 

Jamea  8.  Chambera,  navy  agent  1*^  5b9 

Amos  Binnev t  1826  571 

JohnThomas 1«11  573 

Sanrael  F.  Marks l^-O  581 

laaae  V.  Fowler 1860  5B2 

Mitcliell  Steever I8bl  582 

I  think  the  honorable  senators  must  give  thiir  assent  to  the  propositions  I 
have  made  that  in  regard  to  cabinet  officers  it  la  tlmoit  iraposoihle  to  expectf 
removal  as  a  separate  act    that  political  removals  necessarily  ha^  e  foi  their  firstl 
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step  the  Belection  and  preBentation  of  the  new  man  for  whose  enjoyment  of  office 
the  removal  is  to  take  place ;  that  in  regard  to  criminalily  and  necessity  requir- 
ing inBtant  removal  of  subordinate  officers,  resignation  will  then  be  required  by 
their  euretiea  or  by  their  aenee  of  shame  or  their  disposition  to  give  the  easiest 
issne  to  the  difficulty  in  which  they  are  placed;  and  when  with  the  circttnistancea 
of  the  matter  reducing  the  dimensions  of  the  possibility  and  the  frequency  within 
these  narrow  limits  I  present  to  you  on  behalf  of  the  respondent  these  evidences 
of  the  action  of  ihia  government  during  the  session  of  the  Senate,  I  think  you 
muflt  be  satisfied  with  the  proposition  assented  to  by  every  statesman — I  think 
assented  to  by  every  debater  on  the  passage  of  this  civii-tennre  act:  that  the 
doctrine  and  the  action  and  the  practice  of  the  government  had  been  that  the 
President  removed  in  session  or  in  recess,  though  some  discrimination  of  that 
kind  was  attempted;  but  the  facts,  the  arguments,  the  reasons  all  show  that 
removal,  if  a  right  and  if  a  power,  is  not  discriminated  between  session  and  recess. 

Look  at  it  in  regard  to  this  point :  the  Senate  is  in  aession,  and  a  public 
officer  ie  carrying  on  his  frauds  at  San  Francisco  or  at  New  York,  or  whereso- 
ever else,  perhaps  in  Hong  Kong  or  Liverpool,  and  it  comes  to  the  knowledge 
01  the  Executive ;  the  session  of  the  Senate  goes  on  ;  the  fact  of  his  knowledge 
does  not  pnt  him  iu  possession  of  a  good  man  to  succeed  him  either  in  his  own 
approval  or  in  the  assent  of  the  new  nominee  ;  and  if  it  is  necessary  under  our 
Constitution  that  the  consul  at  Hong  Kong  or  at  Liverpool,  or  the  aub-lreas- 
nrer  at  New  York,  or  the  master  of  the  mint  at  San  Francisco,  should  go  on 
with  his  frauds  until  you  and  the  President  can  And  a  man  and  send  him  there 
and  get  his  assent  and  his  qualifications,  very  will.  It  ici  not  a  kiiid  of  legis- 
lation that  is  adapted  to  the  circumstances  of  the  case  is  all  that  I  shall  venture 
to  suggest.  Whatever  your  positive  legislation  has  done  or  attempted  to  do,  no 
construction  and  no  practice  of  the  government  while  the  executive  department 
was  untrammelled  by  this  positive  restriction  has  ever  shown  a  discrimination 
between  session  and  recess.  Of  course,  the  ditference  between  session  and 
receaa  is  shown  in  the  political  appointments  where,  the  object  being  the  new 
appointment,  the  commission  goes  out  in  the  recess ;  where,  during  the  session, 
the  object  being  the  new  appointment,  it  must  proceed  through  the  concurrence 
of  the  Senate. 

And  now  that  I  come  to  consider  the  actual  merits  of  the  proceeding  of  the 
President  and  give  a  precise  constnictioa  to  the  first  section  of  the  bill,  I  need 
to  ask  your  attention  to  a  remarkable  concession  made  by  Mr.  Manager  Sutler 
in  his  opening,  as  we  regarded  it,  that  if  the  President,  having  this  wish  of 
removal,  had  accomplished  it  in  a  method  the  precise  terms  of  which  the  honor- 
able manager  was  so  good  as  to  furnish,  then  there  would  have  been  no  occasion 
to  have  impeached  him.  It  is  not  then,  after  all,  the  Jortiter  in  re  on  the  part 
of  the  President  that  is  complained  of,  but  the  absence  of  the  suaviter  in  Tnodo  ; 
and  you,  as  a  court,  upon  the  honorable  manager's  own  argument,  are  reduced 
to  the  necessity  of  removing  the  President  of  the  United  States  not  for  the  act, 
but  for  the  form  and  style  in  which  it  was  done,  just  as  the  collector  at  Mobile 
was  removed  for  saying  that  the  river  Tombigbee  did  not  run  up  at  all. 

But  more  definitely  the  honorable  manager  [Mr.  Boutweljj  has  laid  down 
two  firm  and  strong  propositions — I  will  ask  your  attention  to  them — bearing 
on  tJie  very  merits  of  this  case.  We  argue  that  if  this  act  be  unconstitutional 
we  had  a  right  to  obey  the  Constitution,  at  least  in  the  intent  and  purpose  of  a 
peaceful  submission  of  the  matter  to  a  court,  and  that  our  judgment  on  the 
matter,  if  deliberate,  honest,  and  supported  by  diligent  application  to  the  proper 
sources  of  guidance,  is  entitled  to  support  us  against  an  incrimination.  To  meet 
that,  and  to  protect  the  case  against  the  injury  from  the  exclusion  of  evidence 
that  tends  to  that  effect,  the  honorable  manager  [Mr,  Boutwell]  does  not  hesi- 
tate to  say  that  the  question  of  the  constitutionality  or  unconstitutionality  of 
the  law  does  not  make  the  least  difference  in  the  world  where  the  point  ia  that 
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an  anconatitutiona]  law  has  been  violated,  and  for  a  President  to  violate  an 
unconstitutional  law  is  worthy  of  removal  from  office.  Now,  mark  the  desperate 
result  to  which  the  reasoning  of  the  honorable  managers,  under  the  pressure  of 
our  argument,  has  reduced  them.  That  is  their  proposition,  and  the  reason  for 
that  proposition  is  given  in  terms.  If  that  is  not  so  ;  if  the  question  of  consti- 
tntjonality  or  unconstitutionality  in  fact  is  permitted  to  come  into  your  consid- 
erations of  crime,  then  yoa  wonld  be  punishing  the  President  for  an  error  of 
judgment,  or  releasing  him  or  condemning  him  according  as  he  happened  to 
have  decided  right  or  wrong,  and  that  the  honorable  manager  tells  us  is  contrary 
to  the  first  principles  of  justice.  Let  u  ' 
have  some  definite  meeting  of  minds  < 
managers  and  ourselves. 

At  pSge  7S,  vol.  3,  in  the  argument  of  th  ' 
■we  are  told  that "  the  crime  of  the  Preside 
the  articles  of  impeachment,  that  he  haf 
crime  is  that  he  has  violated  a  law,  and 
whether  the  law  is  constitutional,"  and  tha 
or  guilt  is  to  render  no  judgment  as  to  the 
the  results  of  his  propositions,  not  the  ful 
the  idea; 

If  tile  President  may  inquire  whetlier  the  laws 
which  Jie  believes  1o  be  bo,  then  the  Rovetnmen 
Senate  may  inquire  and  decide  whether  the  law 
President  if  he  has  violated  an  act  believed  to  b 
ate  think  the  lam  unconstitutional,  then  the  Pre 
be  acquitted  if,  in  the  opinion  of  the  Senate,  it 
the  opinion  of  the  Senate,  his  judgment  was  err 
ciple  of  justice. 

That  doctrine  does  with  us  offend  every 
of  the  United  States  should  be  convicted  , 

peacefully  and  deliberately,  he  has  sought  to  raise  a  question  between  the  Con- 
stitution and  the  law;  and  the  honorable  manager  can  escape  from  onr  ai^u- 
ment  on  that  point  in  no  other  mode  than  by  the  desperate  recourse  of  saying 
that  constitutional  laws  and  unconstitutional  laws  are  all  alike  in  this  country 
of  a  wiitten  Oonstitntion,  and  that  anybody  who  violates  an  nnconstitutional 
law  meets  with  some  kind  of  punisULuent  or  other.  This  confusion  of  ideas  as 
to  a  law  being  valid  for  any  purpose  that  is  unconstitutional  I  have  already 
sufficiently  exposed  in  a  general  argument.     At  page  72,  vol.  2,  be  says: 

It  is  not  the  ri^ht  of  an?  senator  in  this  trial  t  b  g  m  d  by  y  opinion  he  may  euCer- 
bdn  of  the  constitutionality  of  the  law  in  quesllo 

You  may  all  of  you  think  the  law  is  un  t  t  t  1  nd  yet  you  have  got 
to  remove  the  President !     *'  It  has  not  be  n  11  d  by  the  Supreme  Court." 

And  you  may  simply  inquire  whether  Leh  1  t  d  th    law. 

That  is  pretty  hard  on  us  that  we  canu  t  g     t    the  Supreme  Court  to 

find  out  whether  it  is  unconstitutional,  and  w  n  t         rd  it  on  our  own  oath 

of  office  as  unconstitutional  and  proceed  to  maintam  the  obligation  to  sustain 
the  Constitution,  and  you  cannot  look  into  the  matter  at  all,  but  the  unconsti- 
tutional law  must  be  upheld  ! 

Nor  can  the  Preaidcnt  prove  or  plead  the  motive  by  which  he  profeeses  to  have  been  gov- 
erned in  bis  violation  of  the  laws  of  the  eouBtry. 

What  is  the  reason  for  that  ?  He  has  taken  an  oath  to  preserve  the  Consti- 
tution, and  therefore  he  cannot  say  that  he  acted  under  the  Constitution  and  not 
under  the  law.  His  oath  strikes  him  so  that  he  cannot  maintain  the  Constitu- 
tion, and  tlie  Constitution  cannot  protect  him. 

A  man  who  breaks  an  unconstitutional  law  on  the  ground  that  it  is  unconsti- 
tntional  and  that  he  has  a  right  to  break  it,  is  "  a  defiant  usurper." 

Those  are  the  propositions,  and  I  think  the  honorable  manager  ia  logical;  but 
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the  difficultj-  is,  thai  hia  logic  drives  him  to  an  absurdity  which,  instead  of  reject- 
ing, he  adopts — a  fault  in  reaaoning  which  certainly  we  should  not  expect. 

On  tlie  question  of  construction  of  the  law,  what  are  the  views  of  the  honor- 
able managers  as  to  the  point  of  guilt  or  innocence  ]  We  have  claimed  that  if 
the  President  in  good  faith  construed  this  law  as  not  including  Mr,  Stanton 
under  its  protection,  and  be  went  on  upon  that  opinion,  he  cannot  be  fonnd 
guilty.  The  honorable  manager,  [Mr.  Boutwell,]  at  page  97,  vol.  2,  takes  up  tbis 
question  and  disposes  of  it  in  this  very  peculiar  manner : 

I  ask  your  attention  to  this  : 

If  a  law  passed  by  Cougress  lie  equivocal  or  ambiguous  in  its  terms,  the  Executive,  being 
called  upOD  to  adniiiiJBter  it,  may  apply  his  own  best  judgment  to  tbe  diffieullies  before  him, 
or  be  may  seek  counsel  of  hia  adviaers  or  other  peraoua  i  and,  acting  thereupon  without  evil 
intent  or  purpose,  be  would  be  fully  justified — 

We  never  contended  for  anything  stronger  than  that — 
he  would  be  fully  justified,  and  upon  no  principle  of  right  could  he  be  held  to  answer  as  for 
a  miademeanor  in  office. 

Logic  is  a  good  thing,  an  excellent  thing ;  it  operates  upon  tbe  mind  without 
altogether  yielding  to  the  bias  of  feeling  ;  and  as  we  press  an  ai^ument,  how- 
ever narrow  it  may  be,  if  it  he  logical,  the  honorable  managers  aeein  obliged  to 
bend  to  it,  and  in  both  cases  have  thrown  away  their  aecasation.  Tell  me,  what 
more  do  we  need  than  this,  an  ambiguous  and  equivocal  law  which  the  Presi- 
dent was  called  on  to  act  under,  and  might,  as  we  tried  to  prove,  "  seek  counsel 
from  his  official  advisers  or  other  proper  persons,  and  acting  thereupon  without 
evil  intent  or  purpose  he  would  be  fully  justified,  and  upon  no  principle  of  right 
could  ho  be  held  to  answer  as  for  a  misdemeanor  in  office?"  And  what  is  the 
answer  which  the  honorable  managers  make  to  this  logical  proposition  t  Why, 
that  this  act  is  not  of  that  sort ;  it  is  as  plain  as  the  nose  on  a  man's  face,  and 
it  was  notliing  but  violent  resistance  of  light  that  led  anybody  outside  of  this 
Senate  to  doubt  what  it  meant!-  The  honorable  manager  who  follows  me  [Mr. 
Bingham]  will  have  an  opportunity  to  correct  me  in  my  statements  of  their 
propositions,  and  to  furnish  an  adequate  answer,  I  doubt  not,  to  the  views  I  have 
had  the  honor  now  to  present. 

And  now  take  the  act  itself,  which  is  found  at  page  430  of  the  edition  of  tbe 
statutes  I  have  before  me.     It  ia  provided — 

That  every  person  holding  any  eivi!  ofSce,  to  which  he  has  been  appointed  by  and  wi;h 
the  advice  and  consent  of  the  Senate,  and  every  person  who  shall  hereafter  be  appointed  to 
any  such  ofBce,  and  shall  become  duly  quEdified  to  act  therein,  is  and  shall  be  entitled  to  hold 
such  ofGce  until  a  successor  shall  have  been  in  like  manner  appointed  and  duly  qualified, 
except  as  her^n  otherwise  pro  vide  J. 

Then  the  "provision  otherwise"  is; 

Proviiled,  That  the  Secretaries  of  State,  of  the  Treasury,  of  War,  of  the  Navy,  and  of 
tbe  lolerior.  the  Postmaster  General,  and  tbe  Attorney  General,  shall  hold  tlieir  oflicea  respect- 
ively for  and  during  the  term  of  the  President  by  whom  they  may  have  been  appointed,  and 
for  one  month  thereafter,  subject  to  removal  by  and  with  the  adviceand consent  of  tbe  Senate. 

That  is  the  operative  section  of  this  act  of  erecting  and  limiting  the  new 
arrangement  of  offices.  The  section  of  incrimination,  so  far  as  it  relates  to 
removal,  I  will  read,  omitting  all  that  relates  to  any  other  matter;  tbe  sixth 
section : 

That  every  removal  ■  •  •  contrary  to  the  provisions  of  this  act  *  '  *  shall  be 
deemed,  and  is  hereby  declared  to  be,  a  high  misdemeanor — 

I  altar  the  plural  to  singular — 

And  upon  trial  and  conviction  thereof,  every  person  guilty  thereof  shall  he  punished  by  a 
fine  not  exi'eediog  SlO.OOO,  or  by  imprisonment  not  ejiiieediiig  five  years,  or  both  said  pun- 
ishments, la  the  discretion  of  the  court. 

You  will  observe  that  this  act  does  not  affix  a  penalty  to  anything  but  a 
"  removal,"  an  accomplished  removal.     Acts  of  a  penal  nature  are  to  be  con- 
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Btrued  strictly ;  and  yet  whenever  we  ask  that  necessary  protection  of  the  liberty 
and  of  the  property  and  of  the  life  of  a  citizen  of  the  United  States  under  a  penal 
statute,  we  are  told  that  we  are  doing  something  extraordinary  for  a  lawyer  in 
behalf  of  his  client.  All  principles,  it  eeems,  are  to  be  clianged  when  you  have 
a  President  for  a  defendant ;  all  the  law  retires,  and  will  and  object  and  politics 
assume  their  complete  predominance  and  sway,  and  everything  of  law,  of  evi- 
dence, and  of  justice  ia  narrow  and  not  enlarged.  That  may  be.  All  I  can  say 
is  that  if  the  President  had  been  indicted  under  tbis  act,  or  should  hereafter  be 
iudict«d  under  this  act,  then  the  law  of  the  land  would  apply  to  his  case  as 
usually  administered,  and  if  he  has  not  removed  Mr.  Stanton  he  cannot  he  pun- 
ished for  Laving  done  it  You  might  have  punished  an  attempt  to  remove. 
See  what  you  have  done  in  regard  to  appoiulments  : 

Eveiy  appointmBnt  or  employ oient  niade,  hml,  or  eierciEed  contrary  to  the  proviaioas  of 
tbis  a(\t,  ikud  the  making,  signing,  seslicg,  countersitrning.  or  IgKuing  of  nuy  cominis-sion  or 
letter  of  authority  for,  or  in  respucit  to  uny  such  appoiutiueut  or  employuicat,  shall  he  deemed, 
and  ia  hereby  declared  to  he,  a  high  misdemeiinor. 

There  you  have  made  not  only  an  appointment,  but  an  attempt  on  movement 
of  the  pen  toward  an  appointment  a  crime,  and  you  will  ponieh  it,  I  suppose, 
some  day  or  other.  But  removal  stands  on  act  and  fact.  Now,  what  does  the 
article  charge  in  this  behalf?  for  I  believe  as  yet  it  has  not  been  claimed  that  it 
is  too  narrow  to  insist  that  the  crime  as  charged  in  the  article  eboll  be  the  one 
you  are  to  try.  "itemoval"  is  not  charged  in  the  articles  anywhere;  the  alle- 
gation is  that  Andrew  Johnson  did  unlawfully  and  in  violation  of  the  Constitu- 
tion "  issue  an  order  in  writing  for  the  removal  of  Edwin  JI.  Staaton,  with  intent 
to  violate"  the  civil-tenure  act,  and  "with  intent  to  remove  him,  the  Senate  being 
in  session."  If  you  had  had  a  section  of  this  statute  that  said  "any  removal, 
or  the  signing  of  any  letter,  or  order,  or  paper,  or  mandate  of  removal,  shall  be 
a,  crime,"  then  you  would  have  had  an  indictment  and  a  crime  before  you  ;  but 
you  have  neither  crime  nor  indictment,  as  appears  from  this  first  article.  And 
yet  it  may  he  said  that  in  bo  small  a  matter  as  the  questioa  of  the  removal  of  a 
President  it  does  not  do  to  insist  upon  the  usual  rules  of  construction  of  a  crim- 
inal law.  I  understand  the  proposition  to  be  this:  that  here  is  a  criminal  law 
which  has  been  violated ;  that  by  the  law  of  the  hnd  it  has  been  violated,  so 
that  indictment  could  inculpate,  verdict  would  find  guilt,  and  sentence  would 
follow  at  law ;  and  that  thereupon,  upon  that  predicament  of  guiltiuesH,  the 
President  of  the  United  States  is  exposed  to  this  peculiar  process  of  impeach- 
ment ;  and  if  I  show  that  your  law  does  not  ma£e  punishable  an  attempt  to 
remove,  or  a  letter  of  removal,  and  that  your  article  does  not  charge  a  removal, 
and  that  is  good  at  law,  then  it  is  good  against  impeachment,  or  else  you  must 
come  back  to  the  proposition  that  you  do  not  need  a  legal  crime. 

So  niuch  for  the  law.  What  is  the  true  attitude  of  Mr,  Stanton  and  of  the 
Piesident  of  the  United  States  towards  this  office  and  this  officer  at  the  time  of 
the  alleged  infraction  of  the  law  1  Mr.  Stanton  held  a  perfectly  good  title  to 
that  office  by  the  commission  of  a  President  of  the  United  States  to  hold  it, 
according  to  the  terms  of  the  commission,  "  during  the  pleasure  of  the  Prf^sident 
for  the  time  being."  That  is  the  language  of  the  commission.  He  held  a  good 
title  to  the  office.  A  51*0  warranto  moved  against  him  while  he  held  that  com- 
mission unrevoked,  unannulled,  and  undetermined  would  have  been  answered 
by  the  production  of  the  commission.  ^"  I  hold  this  office  during  the  pleasure 
of  the  President  of  the  United  States  for  the  time  being,  and  I  have  not  been 
removed  by  the  President  of  the  United  States."  That  was  the  only  title  he 
held  up  to  the  passage  of  the  civil-tenure  act.  By  the  passive  of  the  civil-ten- 
ure act  it  ia  said  that  a  statutory  title  was  vested  in  him  not  proceeding  from 
the  executive  power  of  the  United  States  at  all,  not  commissioned  by  the  Exec- 
utive of  the  United  States  at  all,  not  to  be  found,  ascertained,  or  delegated  by 
the  Executive  of  the  United  States  at  all,  but  a  statutory  title  superadded  to  his 
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title  from  tbc  executive  authority  which  he  held  daring  pleasure,  which  gave 
bim  a  durahle  office  determinable  on!y  one  month  after  the  expiration  of  eome 
term  of  years  or  other. 

We  are  not  now  discusaing  the  question  whether  he  is  within  it  or  not.  That 
beiDg  80,  the  first  question  to  which  I  ^k  your  attention  is  thie,  that  the  act  ia 
wholly  an  constitutional  and  inoperative  in  conferring  upon  Mr,  Stanton  or  any- 
body  else  a  durable  office  to  which  he  has  never  been  appointed.  Appointment 
to  all  office  proceeds  from  the  President  of  the  United  States,  or  such  heads  of 
department  or  such  courts  of  law  as  your  legislature  may  repose  it  in.  You 
cannot  administer  appointment  to  office  yourselves,  for  what  the  Constitution 
requires  the  Preeideut  to  have  control  of  you  cannot  confer  any  whure  else.  The 
appointment  of  Secretary  of  War  is  one  which  cannot  he  taken  from  the  Presi- 
dent and  conferred  upon  the  courts  of  law  or  the  heads  of  departments.  What- 
ever may  be  the  action  of  Congress  limiting  or  controling  tho  office,  as  yoa 
please,  the  office  itself  is  conferable  only  by  the  action  of  the  Esecutive.  And 
when  Mr.  Stanton  holds  or  anybody  else  holds  an  office  daring  pleasure,  which 
he  has  received  by  commission  and  authority  of  the  Pi-esident  of  the  United 
States  a  safficient  title  to,  you  can  no  more  confer  upon  hira  by  your  authority 
and  appointment  a  title  durable  and  ia  invitum  as  against  the  President  of  the 
United  States,  you  can  no  more  confer  it  upon  him  because  lie  happens  to  be 
holding  an  office  during  pleasure  than  you  could  if  he  was  out  of  office  alto- 
gether. I  challenge  contradiction  from  the  lawyers  who  oppose  us  and  from 
the  judgment  of  honorable  and  intelligent  lawyers  here.  Where  are  you  going 
to  carry  this  doctrine  of  legislative  appointment  to  office  if  you  can  carry-it  to 
find  a  man  whom  the  President  has  never  asked  to  hold  an  office  except  from  day 
to  day  and  can  enact  him  into  a  durable  office  for  life  I  You  may  determine 
tenures  if  you  please;  I  am  not  now  discussing  that;  you  may  detennine 
tenures  for  life  ;  out  you  cannot  enact  people  into  tenures  for  life.  The  Presi- 
dent must  appoint;  and  his  discretion  and  his  judgment  i a  appointing  to  an 
office  for  life  are  very  diffisrent  from  bis  discretion  and  his  appointing  to  an 
office  during  his  pleasure,  which  he  can  change  at  will.  JJow  you  will  sweep 
all  the  offices  of  the  country  not  only  into  the  Senate  but  into  Congress  if  you 
adopt  this  principle  of  enacting  people  into  office ;  and  if,  upon  the  plea  that 
there  is  an  office  at  suflferauce  or  at  will,  you  can  convert  it  in  favor  of  the  holder 
by  aa  act  of  Congress  into  an  estate  for  life  oi  for  years,  you  will  appoint  to 
office ;  and  of  that  there  can  be  no  doubt. 

The  nest  question,  and  the  only  question,  of  conatitotionaHty  or  construction 
(for  the  geneva!  question  of  the  conetitutional  power  to  restrict  appointments  I 
shall  not  further  trouble  the  Senate  with)  ia,  whether  the  Secretary  of  War  is 
within  the  first  section.  The  office  of  the  Secretary  of  War  is  within  the  first 
section  undoubtedly.  The  question,  therefore,  is  whether  the  provisions  concern- 
ing the  office  of  Secretary  of  War  applicable  to  that  office  are  in  their  terms, 
giving  them  full  course  and  effect,  such  as  to  hold  Mr,  Stanton  in  that  office 
against  the  will  of  the  President  by  the  statutory  term  that  is  applicable  to  that 
office,  and  ia  or  is  not  applied  to  him. 

The  argument  that  if  Mr.  Stanton  is  not  within  the  proviso  then  he  is  within 
the  body  of  the  section  stumbles  over  this  transparent  and  very  obvious,  aa  we 
suppose,  fallacy ;  the  question  of  the  law  is  whether  the  office  of  Secretary  of 
War  ia  within  the  proviso  or  not.  You  have  not  made  a  law  about  Mr.  Stanton 
by  name.  The  question,  then,  whether  he  is  within  one  or  the  other  terms  of  the 
alternative,  ia  whether  the  office  of  Secretary  of  War  is  within  the  section  or 
within  the  proviso ;  and  will  anybody  doubt  about  that  1  Itis  on  the  same  footing 
with  the  other  seci  etarysbips ;  it  is  on  the  same  footing  as  an  office  with  every 
other  department.  The  question  whether  the  office  of  Mr,  Stanton  or  the  office  of 
Mr.  Browning  is  within  one  or  the  other  alternative  of  the  section  is  not  a  ques- 
tion of  construction  of  law,  but  a  question  of  whether  the  facts  of  the  tenure  and   _ 
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holding  of  tlie  actaal  incumbency  of  the  one  or  the  other  bring  him  within  the 
proviso.  If  he  ie  not  brought  within  the  proviso,  bis  office  being  there,  the  fact 
that  he  is  not  in  does  not  carry  hia  office  bacl^  into  the  first  part,  becanae  his 
"office  would  he  back  there  for  the  future  as  well  as  for  the  past  and  for  the  present. 

It  ia  a  statute  made  for  permanent  endurance,  and  the  office  of  Secretary  of 
War,  now  and  forever,  as  long  as  the  statute  remains  upon  the  book,  is  disposed 
of  one  way  or  the  other  within  the  first  part  or  within  the  proviso.  Aud  yet  we 
have  been  entertained,  in  public  discussions  as  well  as  in  arguments  here,  with 
what  is  supposed  to  be  a  sort  of  triumphant  refutation,  that  Mr.  Stanton's  office 
in  his  actual  incumbency  ia  not  protected  by  the  proviso  ;  that  then  hia  office  is 
carried  back  under  the  body  of  the  aectian.  There  is  no  doubt  about  the  office 
being  under  the  proviso.     It  anys  so  : 

Pracidtd,  That  the  Secretariea  of  State,  of  the  Treasury,  of  War,  of  the  Navy,  Bud  of  the 
Interior,  the  Postmaster  Generu!,  aaH  the  Attorney  General,  shall  hotil  their  oQic«9  respect- 
ively, &c.  n 

That  does  not  mean  the  men ;  it  means  the  offices  shall  have  that  tenure.  I 
Having  got  along  so  far  that  this  office  of  Secretary  of  War,  like  the  office  of  I 
Secretary  of  the  Interior,  must  always  rcmaia  under  that  proviso,  aud  is  never 
governable  or  to  be  governed  by  the  body  of  the  sectioii,  we  have  but  one  other 
consideration,  and  that  is  whether  the  proviso,  which  is  the  on'iy  pait  of  the 
section  that  can  operate  opon  the  office  of  Secretary  of  War,  so  operiitea  upon 
that  office  as  to  cover  Mr.  Stanton  in  a  durable  tenure  for  the  future;  and  that 
turns  npon  the  question  whether  the  durability  of  tenure  provided  as  a  general 
rule  for  the  office  is  in  the  terms  of  its  limitation  such  aa  to  carry  him  forward, 
or  whether  its  bound  has  already  been  reached  aud  he  is  out  of  it.  That  is  the 
question  of  fact  in  the  construction  of  the  proviso.  He  either  atays  in  the  pro- 
viso or  he  drops  out  of  the  proviso ;  and  if  be  personally  drops  out  of  the  proviso 
in  hia  preaent  incumbency  ne  cannot  get  back  into  the  operative  clause,  because 
he  cannot  get  back  there  without  carrying  hia  office  there,  and  his  office  never 
can  get  back. 

Is  it  not  true  that  this  proviso  provides  a  different  tenure  for  the  cabinet  offi-  \ 
cevs  from  what  the  first  and  operative  part  of  tiie  section  provides?  If  this  \ 
office  or  this  officer  goes  back,  this  very  incumbent  goes  back  ;  he  gets  a  tenure 
that  will  last  forever,  that  is,  until  the  Senate  consents  to  his  removal.  How 
absurd  a  result  that  is,  to  giv(i  to  this  poor  President  control  of  his  cabinet,  that 
those  he  appointed  himself,  if  he  should  happen  to  be  re-elected,  he  could  get 
rid  of  in  a  month,  and  those  that  Mr.  Lincoln  appointed  for  him  from  the  begin- 
ning, and  before  he  had  any  choice  in  it,  ho  must  hold  on  to  forever,  till  you 
consent  that  they  shall  go  out;  that  those  in  regard  to  whom  he  had  the  choice 
of  nomination  he  may  by  the  espiration  of  the  statutoiy  term  be  freed  from,  but 
those  that  he  had  nothing  to  do  with  the  appointment  of  shall  last  forever,  till 
you  consent  to  release  him  specifically  from  them.  That  is  the  necessary  result 
of  carrying  him  personally  Dack,  and  Mr.  Stanton  would  hold  under  the  next 
President— if  auy  of  yon  can  name  bim,  I  will  supply  in  the  argument  his  name — 
I  can  name  several;  whether  it  ia  the  President  that  is  to  come  in  by  removal 
from  office,  or  the  President  by  the  election  of  the  people  in  the  autumn.  Either 
way  he  would  have  a  choice  to  relieve  himself  from  the  Secretaries.  No ;  I  think 
they  would  all  then  be  in  a  shape  for  bim,  all  having  been  appointed  by  some- 
body that  had  preceded  him,  and  he  would  not  have  any  chance  at  all. 

Such  abs\irdity,  either  in  reasoning  or  practical  result,  can  never  be  counte- 
nanced by  the  judgment  Of  this  court.  If  the  office  of  the  Secretary  of  War 
is  within  the  proviso,  and  it  certainly  is,  as  it  is  not  contended  that  the  other 
Secretaries  are  not  in  their  offices  within  it,  then  Mr.  Stanton  is  or  is  not  pro- 
tected by  the  proviso.  If  he  is  not  protected  by  tlie  proviso  his  case  is  not 
provided  for.  Now,  suppose  this  proviso  had  contained  a  second  proviso  fol- 
lowing after  the  first,  "and  provided  further,  that  the  persons  now  holding  the 
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offices  of  Secretary  of  War,  &c.,  who  were  appointed  and  com  mis  sinned  by  Mr. 
Lincoln,  ehall  not  be  deemed  within  the  above  proviso,  which  regulates  the  ten- 
ure of  those  offices,"  that  would  not  h&ve  carried  the  offices  back  under  the  new 
tenure  of  the  operative  eeetiou,  but  simply  have  provided  that,  the  offices  being 
governed  by  the  proviso,  the  iiicunibenta,  under  the  particular  circumstances  of 
their  case,  should  not  be  even  protected  by  the  proviso  ;  and  this  is  the  neues- 
Bary  construction  of  the  act. 

If  this  be  the  real  construction,  there  ia  the  end  of  the  crime.  If  the  con- 
Btruetion  be  equivocal  or  ambiguous,  the  honorable  manager  [Mr.  Boutwell] 
says  it  would  be  abhorrent  to  every  sense  of  justice  to  punish  the  President  for 
having  erred  in  its  construction ;  but  being  so  plain  a  case  that  nobody  can  say 
two  words  on  the  one  side  or  the  other  of  it,  it  is  mere  aaaumption  to  say  that 
there  is  a  doubt  or  difficulty,  and  that  an  argument  ia  necessary.  Well,  we 
certainly  have  belied  on  the  one  side  and  the  other  the  proposition  of  this  abso- 
lute plainness,  for  we  have  spent  a  great  matiy  words  on  this  subject  on  the 
one  side  aud  the  other.  This  being  ao,  let  ua  consider  what  the  President  did; 
and  asBuming  that  the  statute  covers  Mr.  Stanton's  case,  assuming  that  the 
removal  of  Mr.  Stanton  is  prohibited  by  it  under  the  penalties,  let  ua  see  what 
the  President  did. 

I  have  said  to  you  that  Mr,  Staaton  had  a  title  to  this  office  dependent  on 
the  President's  pleasure.  He  claimed,  or  others  claimed  for  him,  that  he  had 
a  tenure  dependent  on  the  statute.  The  question  of  dependence  on  the  statute 
was  a  question  to  be  mooted  and  determined  as  a  novel  one ;  the  question  of 
tenure  by  appointment  was  indubitable  j  and  the  Preaident  proposed  to  put  him- 
self in  the  attitude  of  reducing  the  tenure  of  Mr.  Stanton  to  liis  statutory  tenure 
at  least.  He  therefore  iasues  a  paper  which  ie  a  revocation  of  hta  commission, 
a  recall  of  his  office,  as  it  depends  on  presidential  appointment.  ^Vithout  that 
no  question  ever  could  be  raised  by  any  person  upon  the  statutory  tenure, 
because  the  presidential  tenure  would  be  an  adequate  answer  to  a  quo  warranto. 
The  Preaident  then,  peaceably  and  in  writing,  issued  a  paper  which  is  served 
upon  Mr.  Stanton,  eaying,  in  effect,  "I,  the  President  of  the  United  States,  by 
such  authority  as  I  possess,  relieve  or  remove  you  from  the  office  of  Secretary 
of  War;"  and  that  that  recalled  and  terminated  the  commit!^ion  and  the  title 
that  was  derived  from  presidential  appointment  nobody  can  deny. 

Did  the  President  proceed  further  ?  When  JJr.  Stanton,  as  he  might  reason- 
ably have  expected ;  when,  as  upon  the  evidence  he  did  pi-obably  calculate, 
instead  of  adhering  to  hia  opinion  that  the  tenure-of-office  act  was  unconatitu- 
tional  aud  that  the  tenure-of-office  act  did  not  include  his  title,  refused  to  yield 
the  only  title  that  on  Mr.  Stanton's  profession  he  held,  to  wit,  the  presidential 
appfiintment,  to  this  recall,  did  the  President  then  interpose  force  to  terminate 
his  statutory  title,  or  did  he,  having  thus  reduced  him  to  the  condition  of  his 
aliitntory  title  then  propose  and  then  act  either  in  aubmisaion  to  the  power  which 
Mr.  Stanton  had  over  him,  or  did  he  wish  to  have  the  question  of  the  atatutory 
title  determined  at  law?  It  is  enough  to  say  that  he  did  not  do  anything  in 
the  way  of  force ;  that  he  expected  in  advance,  as  appears  by  hia  statements 
to  General  Sherman,  that  Mr.  Stanton  would  yield  tlie  office.  Why  should 
Mr.  Stanton  not  yield  it  T  The  grounds  on  which  he  had  put  himself  in  August 
were  that  bis  duly  required  him  to  hold  the  office  until  Congreaa  met ;  that  is 
to  hold  it  so  that  the  presidential  appointment  could  not  take  effect  without  your 
concurrence.  Congress  had  met  and  was  ia  session,  and  this  "  public  duty  "  of 
Mr.  Stanton,  on  his  own  statement  had  expired..  Mr.  Stantou  had  to)d  him 
that  the  act  was  unconstitutional  and  had  aided  in  writing  the  raeaaage  that  ao 
discloeed  the  preaidential  opinion  to  you. 

He  had  concurred  in  the  opinion  that  he  waa  not  within  the  act.  His  retire- 
ment on  this  order  would  be  in  aubmiasion  to  these  viewa,  if  not  in  aubmissiou 
to  the  views  aeuators  here  had  expreased  that  no  man  could  be  imagined  who 
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would  refose  to  gi?e  up  office  in  the  cabinet  when  desired  by  the  PreBident; 
but  if  that  predicament  was  exciiaablo  while  this  Senate  was  not  in  sesskin  to 
prevent  a  bad  appointment,  if  that  was  feared,  how  could  it  be  a  reaBon  when 
tliis  Senate  was  in  eesBion  t  Mr.  Stanton  having  stated  to  General  Thomas  on 
the  first  preaentatioQ  of  his  credential  that  he  wanted  to  know  whether  he  deaired 
him  to  vacate  at  once,  or  would  give  him  timo  to  remove  hia  private  papers,  and' 
that  having  been  reported  to  tbe  President,  the  President  regarded  it  as  all  set- 
tled, and  BO  informed  his  cabinet,  as  you  have  permitted  to  he  given  in  evidence. 
After  that,  after  the  21st,  what  act  is  charged  in  this  article?  Up  to  and 
through  the  21st  and  the  written  order  of  i-emova!  and  its  delivery  to  Mr.  Stan- 
ton, and  the  repose  of  the  President  upon  that  posture  in  which  Mr,  Stanton 
left  it,  what  was  donp  by  the  President  about  that  office  ?  Nothing  whatever. 
There  was  a  desire,  an  effort  to  seize  upon  a  movement  made  by  Mr.  Stanton, 
baaed  upon  an  affidavit,  not  that  he  had  removed  fi'om  office,  but  sworn  to  An 
the  21at,  and  again  on  the  early  morning  of  the  32d,  that  ho  was  still  in  the 
office  and  held  it  against  General  Thomas,  and  instantly  the  President  said, 
"  Very  well,  the  matter  is  in  court," 

It  might  have  gone  into  court  on  tbe  trial  of  an  indictment  against  Thomas  ; 
but  a  speedier  method  was  arrived  at  in  the  consultations  of  the  President  with 
his  cflunsel,  to  have  a  habeas  corpus  carried  forward  before  the  Supreme  Court, 
and  jump  at  that.  Then  Mr,  Chief  Justice  Cartter,  who,  I  take  it.  all  who 
know  him  understand  to  be  one  who  sees  as  far  into  a  millstone  as  most  people, 
put  that  cause  out  of  hia  court  by  its  own  weight  and  the  kaheaa  corpus  fell 
with  it.  That  is  all  that  is  proved  and  all  that  is  done.  I  submit  to  you, 
therefore,  that  tbe  case  of  a  resiatauce  or  violation  of  law  does  not  at  all  arise. 
We  do  not  even  get  to  the  position  of  whether  a  formal  and  peaceable  violation, 
for  the  purpose  of  raising  the  question  before  the  Supreme  Court,  was  allowable. 
A  revocation  of  the  presidential  title  of  Stanton  was  allowable;  a  resistance  of 
the  statutory  title  was  not  attempted ;  and  the  matter  stood  precisely  as  it 
would  stand  if  a  person  was  in  the  habit  oF  cutting  wood  on  your  lot,  and 
claimed  a  title  to  it,  and  meant  to  have  a  right  to  cat  wood  there,  and  before 
you  went  to  law  with  him  to  determine  the  right  in  an  action  of  trespass  you 
were  careful  to  withdraw  a  license  terminable  at  will  which  you  had  given  him 
and  under  which  he  was  cutting  wood.  Withdraw  your  license  before  you 
bring  your  action  of  trespass  or  you  will  be  beaten  in  it.  Withdraw  your 
license,  and  then  he  cuts  upon  his  claim  of  tight,  and  your  action  of  treapnsB- 
has  its  course  and  determines  title.     That  was  the  situation. 

All  that  is  said  about  the  right  to  violate  unconstitutional  lawa  never  can  have 
the  footing  for  consideration,  where  all  that  is  done  by  anybody  is  to  put  upon 
paper  the  case  out  of  which,  as  an  instance,  the  jadgment  of  a  court  can  be 
called  for  as  to  a  viol^ion  or  no  violation.  If  there  must  be  an  intervention  ef 
force,  then  a  law  may  be  said  to  be  violated  and  an  ofiender  must  suffer,  accord- 
ingly aa  it  shall  prove  to  be  constitutional  or  uficonstitntional.  But  where  there 
ia  a  Constitution  as  the  predominant  law,  the  statute  as  an  inferior  law,  ai/d  an 
executive  mandate  is  issued  by  the  President  in  pursuance  of  either  one  law  or 
the  other,  according  to  which  is  in  force,  for  they  both  cannot  he,  we  suppose, 
then  he  commits  no  violation  of  the  taw  in  thus  prsBenting  for  consideration  ■ 
and  determination  the  case. 

We  must,  then,  come  either  to  intent,  pnrpoae,  motive,  some  force  prepared, 
meditated,  threatened,  or  applied,  or  some  evil  invaeion  of  the  actual  working 
of  tbe  department  of  the  government  in  order  to  give  substance  to  this  allega- 
tion of  fanlt.  No  such  fact,  no  such  intent,  no  auch  purpose  is  shown.  Wc 
are  prevented  from  showing  the  attendant  views,  information,  and  purpose  upon 
whioh  the  President  proceeded  ;  and  if  so,  it  must  be  upon  the  ground  tnat 
vie\wB,  intent,  and  purpose  do  not  qualify  the  act .  Very  well,  then,  carry  it 
thnHig^h  fo ;  l^t  the  iqaqagera  be  held  tfl.the  narrawness  of  their  oharges  waen 
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they  ask  for  jndgraent  as  they  are  ^lien  tliey  exclude  testimony,  and  let  it 
be  detenoined  npon  tbeir  reasoning  on  an  article  framed  upon  this  plan,  "  that 
the  President  of  the  United  States,  well  knowing  the  act  to  be  unconstitutional, 
aa  in  fact  it  is,  undertook  to  make  an  appointment  contrary  to  its  provisions 
and  conformable  to  the  Oonatitntion  of  the  United  Slates,  with  the  intent  that 
'he  Constitution  of  the  United  States  should  prevail  in  regard  to  the  office  in 
iverthrow  of  the  authority  of  the  act  of  Congress,  and  thereupon  and  thereby, 
n'ith  an  intent  ag^nst  which  there  can  be  no  presumption,  for  he  is  presumed 
o  have  intended  to  do  what  he  did  do,  we  ask  that  for  that  purpose  of  obeying 
Me  Constitution  rather  than  an'  invalid  law  he  should  be  removed  from  -office  I" 

And  this  absurdity  is  no  greater  than— for  it  is  but  a  statement  of — the  propo- 
sitions of  law  and  of  fact  to  which  the  honorable  manageri  have  reduced  them- 
selves in  their  theories  of  this  cause,  which  exclude  all  evidence  of  intent  or 
jiirpose  and  of  effect  and' conduct,  and  take  hold  upon  mere  personal  infraction 
')f  a  statute  of  the  United  States,  granting,  for  the  purpose  of  ai^ament,  that 
it  may  he  unconstitutional,  and  insisting  tliat,  under  your  judgments,  it  shall  not 
tnake  any  difference  whether  it  is  unconstitutional  or.  not.  If  that  be  so,  then 
wo  have  a  rigfat  to  claim  that  it  is  unconstitutionat  for  the  purpose?  of  your 
judgment ;  and  they  agree  that  if  yon  cannot  so  treat  it  and  find  us  guilty,  then 
it  would  be  against  the  first  principles  of  justice  to  punish  us  for  an  erroneous  or 
mistaken  opinion  concerning  constitutionality. 

Now,  the  review  of  the  evidence  I  do  not  purpose  to  weary  you  with.  It  all 
lies  within  the  grasp  of  a  handful  on  either  side,  and  it  will  astonish  you,  if  you 
have  not  already  perused  the  record,  bow  much  of  it  depends  upon  the  argu- 
ments or  the  debates  of  counsel,  how  little  upon  what  is  included  in  the  testi- 
mony. Already  your  attention  has  been  turned  to  the  simplicity  and  folly, 
perhaps,  of  the  conduct  of  General  Thomas ;  already  your  attention  must  have 
fixed  itself  upon  the  fact  that  to  prove  this  threatened  coup  d'etat  to  overthrow 
the  government  of  the  United  Stal«a  and  control  the  Treasury  and  the  Waj 
Department  you  had  to  go  to  Delaware  to  prove  a  statement  by  Mr.  Karsner 
that  SO  days  afterward  Thomas  said  be  would  kick  Stanton  out.  That  is  the 
I'aet;  there  is  no  getting  over  it.  A  coup  d'etat  in  Washington  on  the  aiat  of 
February,  meditated, piepared,  planned  by  militaiy  force,  is  proved  by  Karsner, 
bronghtfrom  Delaware  to  say  that  on  the  9th  of  March,  in  the  east  room. 
General  Thomas  said  he  meant  to  hick  Stanton  out.  That  phrase,  disrespectful 
as  ft  is,  and  undoubtedly  intimating  force,  is  rather  of  a  personal  than  of  a 
national  act.  [I^aughterJ  I  submit  that  criticism  is  well  founded.  I  tbink  so. 
It  comes  up  to  a,  breach  of  the  peace,  provided  it  has  been  perpetrated.  [Laugh- 
ter.] But  it  does  not  come  up  to  that  kind  of  proceeding  by  which  Louis 
Mapoleou  seized  the  liberties  of  the  French  republic  ;  and  we  expected,  under 
the  beats  under  which  this  impeachment  was  found,  that  we  should  find  some- 
thing of  that  kind.  The  managers  do  not  neglect  little  pieces  of  evidence,  as  ia 
shown  by  their  production  of  Mr., Karsner ;  and  if  they  find  ibis  needle  in  a  hay- 
8tBck*and  produce  it  as  the  sharp  point  of  their  case,  there  is  nothing  else,  there 
is  no  briBtling  of  bayonets  under  the  hay-mow,  you  may  be  sure.  Are  there, 
then,  any  limits  or  discrimination s  in  transactions  of  e^te  ?  Are  there  public 
.  profleculions,  public  dangers,  public  force,  public  menace  t  Undoubtedly  there 
might  be,  and  undoubtedly  many  who  voted  for  impeachment  supposed  there 
were  j  end  undoubtedly  the  people  af  the  United  States,  when  they  heard  there 
had  been  an  impeachment  voted,  took  it  for  granted  there  was  something  to 
appear.  We  have  gone  through  it  all.  There  ia  no  defect  of  power  nor  of  will. 
Every  channel  of  the  public  information,  even  the  newspapers,  seem  to  be  ardent 
and  eager  enough  to  aid  this  proaecution.  Everybody  in  this  couutry,  all  the 
people  of  the  United  States,  are  interested.  They  love  their  liberties ;  they 
loye  their  government ;  and  if  anybody  knew  of  anything  that  would  bear  oa 
thM  (laestion  of  force*  the  coup  d'itat,  ve  should  hare  heard  it    We  rnnit.  then. 
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submit,  will  great  respect,  that  «pon  this  evidence  and  upon  these  allegBtionB 
there  ie  no  case  madS  ont  of  evil  purpose,  of  large,  desiga  of  any  kicd,  and  no 
aot  that  in  form  is  an  infraction  of  any  law. 

Now,  what  is  the  attitode  which  you  must  occupy  toward  each  particular 
charge  in  thesff  articles?  Guilty  or  not  giiilty  of  ahigli  crime  and  misdemeanor 
by  reason  of  charges  made  and  proved  in  that  article ;  guilty  of  what  the  Con- 
stitution means  as  sufficient  cause  for  removal  of  a  President  from  office  within  that 
article.  You  are  not  to  reach  over  from  one  article  to  another;  you  are  to  say 
guilty  or  not  guilty  of  each  as  it  comes  along;  and  you  are  to  take  thefirat  one 
as  it  appears;  you  are  to  treat  it  as  within  the  premises  charged  and  proved; 
you  are  to  treat  the  President  of  the  United  States,  for  the  purpoBe  of  tbat  de- 
termination, as  if  he  were  innocent  of  everything  else,  of  good  politics  and  good 
conduct;  you  are  to  deal  with  him  under  your  oath  to  administer  impartial  jus- 
tice within  the  premiaeo  of  accusation  and  proof  as  if  President  Lincoln  were 
charged  with  the  same  thing,  or  General  Grant,  if  the  propi»ilio(i  that  political 
gratitude  is  a  lively  senso  of  benefits  expected  leads  men's  minds  forward  rather 
ihan  backward  in  the  list  of  Presidents;  you  arc  to  treat  it  as  if  the  rwipondent 
were  innocent,  as  if  he  were  year  friend,  as  if  you  agreed  in  public  sentiment,, 
in  public  policy  ;  and  nevertheless  the  en'mo  charged  and  proved  is  puch  as  that 
yon  will  remove  General  Washington  or  President  Lincoln  for  the  same  offence. 
I  am  not  to  be  told  that  it  was  competent  for  the  managers  to  prove  that  ther& 
were  coup  d'dats,  bidden  purposes  of  evil  to  the  state,  threatened  in  this  in- 
nocent and  formal  act  apparently.  Let  tliem  prove  it,  and  then  let  us  disprove- 
it,  and  then  judge  us  within  the  compass  of  the  testimony  and  according  tA  tbo' 
law  governing  these  considerations.  But  I  ask  you  if  I  do  not  put  it  to  yott 
truly  that  within  the  premises  of  a  chai^  and  proof  the  same  judgment  must 
go  aga  nst  President  Lincoln  with  bis  good  politics,  .and  General  Washington 
with  his  majestic  character,  as  against  the  respondent? 
/^  And  so,  as  you  go  along  from  the  first  to  the  second  article  will  you  remove' 
bim  for  having  made  an  error  about  the  repeal  or  non-repeal  of  statutes  in  regard 
\to  appointments  to  office,  if  you  can  find  a  fault  1  I  cannot  see  any  fault  under 
any  of  th^;  forms  of  the  Btatutef^.  If  the  power  of  removal  of  Mr.  Stanton  under 
the  former  practice  of  the  government  and  unrestricted  by  this  civil-tenure  act 
existed,  it  existed  during  the  session  as  well  as  during  ihe  recess.  If  that  were' 
debatable  and  disputable  the  prevailing  opinion  was  that  it  covered,  and  the- 
practice  of  the  government  shows  tbat  it  covered,  the  removal  during  the  seHsion. 
,,  At  any  rate,  you  must  judge  of  tiiis  as  you  would  have  judged  of  Mr.  Lincoln, 
■  if  be  had  been  charged  with  a  high  crime  in  appointing  Sir.  Skinner  to  be 
\  Postmaster  General  when  there  was  not  any  authority  under  the  appointment 
acts  of  (he  United  States. 

And  this  brings  me  very  properly  to  consider,  as  I  shall  very  briefly,  jn  what 
attitude  the  President  stands  before  you  when  the  discussion  ol'  vicious  politics' 
Of  of  repugnant  politics,  whichever  may  be  right  or  wrong,  ia  removed  IVom  th^' 
case.  I  do  not  hesitate  to  say  that  if  you  separate  your  feelings  and  your  con- 
duet,  bis  feelings  and  his  conduct,  from  the  aggravations  of  politics  as  riiey 
have  been  bred  since  his  elevation  to  the  Presidency,  under  the  peculiar  circum- 
stances which  placed  him  there,  and  your  views  in  their  severity,  governed, 
undoubtedly,  hy  the  grave  juncture  of  the  affairs  of  the  country,  are  reduced  to 
the  ordinary  standard  and  style  of  estimate  that  should  prevail  between  the 
departments  of  this  government,  I  do  not  hesitate  to  say  that  upon  the  impeach- 
ment inveeligationa  and  upon.ihe  impeachtnent  evidence  you  leave  the  general 
standing  of  the  President  unimpaired  in  !iis  conduct  and  character  as  a  man  or 
as  a  magistrate.  Agree  tbat  bis  policy  has  thwarted  and  opposed  your  policy, 
and  agree  tliat  yours  is  the  rightful  policy;  nevertheless,  within  the  GonstitU' 
IJoa  and  witbia  his  right,  and  within  his  principles  as  belonging  to  him  and 
known  and  understood  when  he  was  elevated  to  the  office,  I  apprehend  tbat 
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(  OS  reoeonablc  mfln  can  fiod  it  in  his  heart  to  say  tbat  evil  has  been  proved 
j  against  him  here.  And  how  much  is  there  in  his  conduct  toward  aad  for  hie 
couDtry  that  up  to  this  period  of  division  eommenda  ittielf  not  only  to  your  but 
to  the  approval  and  applause  of  his  countrymen?  I  do  not  insiet  upon  this 
topic,  but  I  ask  you  to  agree  with  me  in  this ;  that  his  pergonal  traits  of  char- 
acter and  the  circumstances  of  his  career  have  made  him  in  opinion  what  he  is, 
without  learning,  as  it  is  said  by  his  biogi-apbers,  never  having  enjoyed  a  day's 
Bchooling  in  his  life,  devoted  always  to  such  energetic  pursuits  in  the  service  of 
tJie  State  as  commended  him  to  the  favor  of  his  fellovr-citizcns  and  raised  him 
step  by  step  through  a!l  the  gradations  of  the  public  service,  and  in  every  trial 
of  fidelity  to  his  origin  and  to  the  common  interests  proved  faithful,  struggling 
always  in  his  public  life  ag^nst  the  aristocmtic  influences  and  oppressions  which 
domineered  so  much  in  the  section  of  country  from  which  he  came.  He  was 
always  faithful  to  the  common  ijiterest  of  the  common. people,  and  carried  by 
his  aid  and  efforts  as  much  as  any  one  else  the.  popular  measure  of  the  home- 
stead act  against  the  southern  policy  and  the  aristocratic  purposes  of  the  gov- 
eraing  interests  of  the  south. 

And  I  ask  you  to  notice  that,  bred  in  a  school  of  Tennessee  democratic  poli- 
tics, he  bad  always  loai-ned  to  believe  ihat  the  Constitution  must  and  should  be 
preserved ;  and  1  ask  you  to  recognize  that  when  it  was  in  peril,  and  all  men 
south  of  a  certain  line  took  up  arms  against  it,  and  all  men  north  onght  to  have 
taken  up  arms  in  politics  or  in  war  for  it,  he  loved  the  country  and-  the  Consti- 
tution more  than  he  loved  hife  section  and  the  glories  that  were  proraise'd  by  the 
evil  spirits  of  the  rebellion.  I  ask  you  whether  be  was  not  as  firm  in  his  devo- 
tion to  the  Constitution  when  be  said,  in  December,  1860  : 

Than  let  us  stand  by  the  Constitution ;  and,  iu  saving  tho  Union,  we  save  this,  the  great- 
est government  on  earlb. 

And  whether,  after  the  battle  of  Bull  Run,  he  did  not  show  as  great  an  adhe- 
sion to  the  Constitution  when  he  said  : 

Thp  Constitntian— which  is  bused  oi 
of  men  and  the  hopes  and  expcctulioi 
world— must  be  mainlained. 

He  is  no  rhetorician  and  no  theorist,  no  sophist  and  no  philosopher.  The 
Constitution  is  to  him  the  only  political  hook  that  he  reads.  The  (JonBtitniion 
is  to  him  the  only  great  authority  which  be  obeys.  His  mind  may  not  expand  ; 
bis  views  may  not  be  so  plastic  as  those  of  many  of  his  countrymen ;  he  may 
not  think  we  have  outlived  the  Constitution,  and  he  may  not  be  able  to  embrace 
the  Declaration  of  Independence  as  superior  and  predominant  to  it.  But  to  the 
Constilution  he  adheres.  Fer  it  and  under  it  he  has  served  the  State  from  boy- 
hood up — labored  for,  loved  it.  For  it  he  baa  stood  in  arms  against  the  frowns 
of  a  Senate ;  for  it  he  has  stood  in  arms  against  the  rebellious  forces  of  the 
eaemjj'and  to  it  he  has  bowed  three  times  a  day  with  a  more  than  eaetera 
tlevu^n. 

And  when  I  have  beard  drawn  from  the  past  cases  of  impeachment  and 
attempts  at  deposition,  and  ■'lOO  years  have  been  spoken  of  as  furnishing 
the  precedents  explored  by  the  lionorabie  managers,  I  have  thought  they  foimd 
no  case  where  one  was  impeached  for  obeying  a  higher  duty  rather  than  a  writ- 
ten law  regarded  as  repugnant  to  it,  and  yet,  familial'  to  every  child  in  this  coun- 
try, as  well  as  to  every  scbolai-,  a  precedent  much  older  comes  much  nearer  to 
i  dits expected  entanglement.  When  theprinces  came  to  kingDarius  and  asked  that 
ft  law  should  be  made  that  "  whosoever  shall  oak  any  petition"  "  for  30  days,  save 
of  thee,  0  king,  he  shall  be  cast  into  the  den  of  lions  ;"  and  when  the  plea  was 
mode  that  ''  the  law  of  the  Medes  and  Persians  altereth  not,"  and  the  minister 
of  that  day,  tJie  great  head  and  manager  of  the  affairs  of  the  empire,  was  found 
irtill  to  maintain  ^  devotion  to  the  superior  law,  which  made  an  infraction  of 
tbe  loiirar  laWi  tbeu  was  the  cam  wlien  the  ciuMtion  was  whether  the  power  to 
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which  he  had  been  obedient  waa  adeqaate  to  his  protection  ngainat  tho  power 
that  ha  had  disobeyed ;  and  now  the  question  is  whether  the  Conatitutioa  is 
fldequftto  lo  the  protection  of  the  Piesident  for  his  obedience  to  it  agoitist  u  law 
that  the  princes  have  oidained  that  seeka  to  nfisert  itself  against  it.  The  result 
of  that  impeachment  we  all  know,  and  the  protection  of  the  higher  power  was 
not  withheld  from  the  obedient  servant. 

The  honorable  maaager,  Mr.  Wilson,  in  the  very  interesting  and  valuable 
report  of  the  minoiity  of  the  Judiciary  Committee,  entertains  and  warns  the 
House  of  the  fate  of  impeachment  as  turning  always  upon  those  who  were 
ready  with  its  axe  aud  sword  to  destroy.  He  gives,  in  the  language  of  Lord 
Caernarvon  on  LarA  Danby's  trial,  a  history  of  the  whole  force  of  them,  and 
everybody  is  turned  against  in  his  turn  that  draws  this  swo^d.  In  this  older 
case  that  I  have  referred  to  you  may  remember  in  the  brief  narrative  that  w« 
have  a  histony  of  the  sequel  of  the  impeachers  ; 

kni  they  brought  those  men  which  had  accused  Daniel,  and  they  cnstthstniritethedpn 
of  liens,  them,  their  children,  aud  their  wives  j  and  the  lions  bad  the  mBiStery  o(  thetn,  aud 
brake  all  tbeir  bones  in  pieces  or  ever  they  camo  at  the  bottom  of  the  den. 

This,  then,  senators,  is  an  issue  not  of  political  but  of  personal  guilt,  within 
the  limits  of  the  charge  and  within  the  limits  of  the  proof.  Whoever  decides 
it  must  so  decide,  and  mnet  decide  upon  that  respoDsibility  which  belongs  to  an 
infliction  of  actual  and  real  punishment  upon  the  respondent.  We  all  hold 
one  the  other  in  trust ;  and  when  the  natural  life  is  taken  Be  who  framed  it 
demands  "  Where  is  thy  brother  ?"  And  when  under  our  frame  of  government, 
wheicby  the  creation  of  all  departments  proceeds  from  the  people,  which  breathes 
into  these  departments,  executive  and  Judicial,  the  breath  of  life ;  whose  favor  ia 
yours  as  well  as  the  President's,  continuing  force  and  strength,  asks  of  you,  as 
yonr  sentence  is  promulgated,  "Where  is  thy  brother  in  this  government  whom 
we  created  and  maintained  alive?"  no  answer  can  be  given  that  will  satisfy 
tbem  or  will  satisfy  you,  unless  it  be  in  truth  and  in  fact  that  for  his  gnilt  he 
was  slain  by  the  sword  of  Constit.ution  upon  the  altar  of  .Justice.  If  that  be 
the  answer  you  are  acquit  j  he  is  condemned  ;  and  the  Constitution  has  tri- 
umphed, for  he  has  disobeyed  and  not  obeyed  it,  and  you  have  obeyed  and  not 
disobeyed  it. 

Power  does  not  always  sway  and  swing  trom  the  same  centre.  I  have  seen 
great  changes  and  great  evils  come  from  this  matter  of  uneonstitntional  lawn 
not  attended  to  as  unconstitutional,  but  asserted,  and  prevailing,  too,  against  the 
CoastitutioH,  till  at  last  the  power  of  the  Constitution  took  otherform  than  that  of 
peaeefnl,  judicial  determination  and  execution.  I  will  put  some  instances  of  tlie 
wickedness  of  disobeying  unconstitutional  laws  and  of  the  triumph  of  those  who 
maintained  it  to  be  right  and  proper, 

I  knew  a  case  where  the  State  of  Georgia  undertook  to  make  it  penal  for  a 
Christian  missionary  to  preach  the  gospel  to  the  Indians,  and  I  knew  by  whoso 
advice  the  missionary  determined  that  he  would  preach  the  gospel  and  not  obey 
the  law  of  Georgia,  on  the  assurance  that  the  Constitution  of  tlie  United  States 
would  bear  him  out  in  it ;  and  the  missionary,  as  gentle  as  a  woman,  but  as  firm 
as  every  free  citieen  of  the  United  States  ought  lo  be,  kept  on  preaching  to  the 
Cherokee  3. 

And  I  knew  the  great  leader  of  the  moral  and  religious  sentiment  of  the 
United  States,  who,  representing  in  this  body,  and  by  the  same  name  and  of  the 
Wood  of  one  of  its  distinguished  senators  now,  [Mr.  Frelinghiiysen,]  the  State 
of  New  Jersey,  tried  hard  to  save  his  country  from  the  degradation  of  the  oppree- 
«iGn  of  the  Indiana  at  the  instance  of  the  haughty  planters  of  Georgia.  The 
Supreme  Court  of  the  United  States  held  the  law  unconstitutional  and  issued  its 
mandate,  and  the  State  of,  Georgia  laughed  at  it  and  kept  the  reisaionary  in 
prison,  and  Chief  Jiistice  Marshall  and  Judge  Story  and  their  colleagues  hong 
tbdi  heads  at  the  wEuit  of  power  in  the  Constitutbtt  to  maintain  the  departmeata 


,  Google 


358  IMPEACHMENT  OP  THE  PEESIDENT. 

(if  it.  Bat  t!ie  war  came,  and  as  from  the  elouda  from  Lookout  Mountain  svoop- 
ijig  down  upon  Miesionary  Ridge  came  the  thundera  of  the  violated  Conatitution  of 
the  United  States,  and  the  lightningeof  itapoweroverthe  still  liome  of  the  mia- 
aionary  Worcester,  taught  the  State  of  Georgia  what  comes  of  violating  the 
Conslitation  of  the  United  States, 

I  have  seen  an  honored  citizea  of  the  State  of  MaBsachnaetts,  in  behalf  of  its 
colored  seamen,  seek  to  make  a  caae  hy  viaiting  South  Carolina  to  extend  over 
those  poor  and  feeble  people  the  protection  of  the  Conatitution  of  the  United 
States.  I  have  seen  him  attended  hy  a  daughter  and  grandchild  of  a  signer  of 
the  Declaration  of  Independence  and  a  framer  of  the  Constitution,  who  might 
be  sunpoBed  to  have  a  right  to  ita  protection,  driven  by  the  power  of  Charleston 
and  the  power  of  South  Carolina,  and  the  mob  and  the  gentlemen  alike,  out  of 
that  State  and  prevented  from  making  a  caae  to  take  to  the  Supreme  Court  to 
assert  the  protection  of  the  Constitution.  And  I  have-lived  to  see  the  case  thus 
made  up  determined  that  if  the  Maeaachuaetta  seamen,  for  the  support  of  slavery, 
could  not  have  a  caae  made  up,  then  alavery  must  ceaae ;  and  I  have  lived  to 
see  a  great  captain  of  our  armies,  a  gentleman  of  the  name  and  blood  of  Sherman, 
sweep  his  tempestuous  war  f.  om  the  mountain  to  the  aea,  and  returning  home 
trample  the  State  of  South  Carolina  beneath  the  tread  of  his  aoldiery ;  and  I 
have  thought  that  the  Constitution  of  the  United  States  had  some  procesaea 
atronger  than  civil  mandates  that  no  reaiatance  could  meet.  I  do  not  think  the 
people  of  Masaachusetts  suppose  that  efforts  to  aet  aaide  unconstitutional  ]^wa 
and  to  make  caaea  for  the  Supreme  Court  of  the  United  Statea  are  so  wicked 
aa  is  urged  hero  by  some  of  its  representativea  ;  and  I  believe  that  if  we  cannot 
be  tanght  by  the  lessons  we  have  learned  of  obedience  to  the  Constitution  in 
peaceful  methods  of  finding  out  ita  meaning,  we  shall  yet  need  to  receive  some 
other  instruction  on  the  subject. 

The  strength  of  every  system  is  in  its  weakeat  part.  Alas  for  that  rule !  But 
when  the  weakest  part  breaka.  the  whole  ia  broken.  The  chain  lets  slip  the 
ship  when  the  weak  link  breaka,  and  the  ship  founders,  Ths  body  faila  when 
the  weak  function  ia  vitally  attacked;  and  so  with  every  structure,  social  and 
political,  the  weak  point  is  the  point  of  danger,  and  the  weak  point  of  the  Con- 
stitnti'in  is  now  before  you  in  the  maintenance  of  the  co-ordination  of  the  depart- 
ments of  the  government,  and  if  one  cannot  he  kept  from  devouring  another  then 
the  experiment  of  our  ancestors  will  fail.  They  attempted  to  interpoae  juetice. 
If  that  tails,  what  can  endure  ? 

"We  hnvc  come  all  at  once  to  the  great  experiences  and  trials  of  a  full-grown 
nation,  all  of  which  we  thought  we  should  escape.  We  never  dreamed  that  an 
instructed  and  equal  people,  with  freedom  in  every  form,  with  a  government 
yielding  to  tiie  touch  of  popular  will  so  readily,  ever  would  come  to  the  trials  of 
force  against  it.  We  never  thought  that  what  other  systems  from  oppression 
had  developed — civil  war — would  be  our  fate  without  oppression.  Wo  never 
thought  that  the  remedy  to  get  rid  of  a  despotic  rnler  fixed  by  a  Constitution 
against  the  will  of  the  people  would  ever  bring  assassination  into  our  political 
experience.  We  never  thought  that  political  differences  under  an  elective 
Presidency  would  bring  in  array  the  departments  of  the  government  against  one 
another  to  anticipate  by  ten  months  the  operation  of  the  regular  election.  And 
yet  we  take  them  all,  one  after  another,  and  we  take  them  hecauae  we  have 

grown  to  the  full  vigor  of  manhood,  when  the  strong  passions  and  interests  that 
ave  destroyed  other  naliona,  composed  of  hnman  nature  like  ourselves,  have 
overthrown  them.  But  we  have  met  hy  the  powers  of  the  Constitution  these 
great  dangers — prophesied  when  they  would  arise  aa  likely  to  be  our  doom— 
the  distractions  of  civil  strife,  the  exhauations  of  powerful  war,  the  intervention 
of  the  regularity  of  power  through  the  violence  of  assaaaination.  We  could 
summon  ^om  the  people  a  million  of  men  and  inexhaustible  treasure  to  help  the 
Constitution  in  its  time  of  need.    Can  we  Bummoa  now  resources  euoagb  of 
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civil  prudence  and  of  restraint  of  passion  to  carry  us  througb  this  trial,  bo  that 
whatever  result  may  follow,  in  whatever  form,  the  people  may  feci  that  the  Con- 
stitution has  received  no  wound !  To  this  court,  the  last  and  best  resort  for 
,  this  determination,  it  is  to  be  left.  And  oh,  if  you  could  only  carry  yourselves 
baek  to  the  spirit  and  the  putpoee  and  the  wisdom  and  the  courage  of  the  framers 
of  the  government,  how  safe  would  it  be  in  your  hands  1  How  safe  is  it 
now  in  your  bands,  for  you  who  have  entered  into  their  labors  wi!l  see  to  it 
that  the  structure  of  your  work  "comports  in  durability  and  excellency  with 
theirs.  Indeed,  so  familiar  has  the  course  of  the  argument  made  ua  with 
the  names  of  the  men  of  the  convention  and  of  the  first  Congress  that 
1  could  sometimes  seem  to  thiuk  that  the  presence  even  of  the  Chief  Justice 
was  replaced  hy  the  serene  majesty  of  Washington,  and  that  from  Massachu- 
setts we  had  Adams  and  Ames,  from  Connecticut,  Sherman  and  Ellsworth,  from 
New  Jersey,  Paterson  and  Boudioot,  and  from  New  York,  Hamilton  and  Ben- 
eon,  and  that  they  were  to  determine  this  case  for  ua.  Act,  then,  as  if  under 
this  serene  and  piajestic  presence  your  deliberations  were  to  be  conducted  to 
their  close,  and  the  Constitution  was  to  come  out  from  the  watchful  solicitude 
of  these  great  guardians  of  it  as  if  from  their  own  judgmeut  in  this  high  court 
of  impeachment. 

Mr.  PoMEROY.  I  move  that  the  Senate  take  a  recess  for  15  minutes. 

The  motion  was  agreed  to;  and  at  the  expiration  of  the  recess  the  Chief 
Justice  resumed  the  chair  and  called  the  Senate  to  order. 

Mr.  Stanbery  appeared  with  the  counsel  for  the  respondent. 

Mr.  Sherman.  I  move  a  call  of  the  Senate. 

The  motion  was  agreed  to,  and  the  roll  of  senators  was  called. 

The  Chief  Justice,  Forty  senators  have  answered  to  their  names.  Senators 
■will  please  give  their  attention.     The  counsel  for  the  President  will  proceed.  ■ 

Hon.  Hknuy  Stanbery,  oa  behalf  of  the  respondent,  addressed  the  Senate 
as  follows : 

Mr.  Chief  Justice  and  Senators,  it  may  seem  an  act  of  indiscretion  almost 
amounting  to  temerity  that  in  my  present  state  of  health  I  should  attempt  the 
great  labor  of  this  case.  I  feel  that  in  my  best  estate  I  could  hardly  attain  to 
the  height  of  the  great  argument.  Careful  friends  have  advised  mo  sigainst  it. 
My  watchful  physician  has  yielded  a  half  reluctant  consent  to  my  request, 
accomp.inied  with  many  a  caution  that  I  fear  I  shall  not  observe.  But,  senators, 
an  irrcteislible  impulse  harries  me  forward.  The  fleah  indeed  is  weak ;  the  spirit 
is  willing.  "Unseen  and  friendly  hands  seem  to  support  me.  Voices  inaudible 
to  all  others,  I  hear,  or  seem  to  hear.  They  whisper  words  of  consolation,  of 
hope,  of  confidence.  They  say,  or  seem  to  say  to  me:  "  Feeble  champion  of  the 
right,  bold  not  back;  remember  that  the  race  is  not  always  to  the  swift  nor  the 
battle  to  the  strong;  remcmtier  in  a  just  cause  a  single  pebble  from  the  brook 
was  enough  in  the  sling  of  the  young  shepherd." 

Senators,  in  all  our  history  aa  a  people,  never  before  have  the  three  great 
departments  of  the  government  been  brought  on  the  scene  together  for  such  an 
occasion  as  this.  We  have  had  party  strifes  in  our  history  before.  Many  a 
time  the  executive  and  legislative  departments  have  been  in  fierce  and  hitter 
antagonism.  Many  a  time  before  a  favorite  legislative  policy  has  been  thwarted 
and  defeated  by  the  persistent  and  obstiaate  efforts  of  an  Executive.  Many  a 
time  before  extreme  party  men  have  advised  a  resort  to  impeachment.  Even  aa 
far  back  as  the  time  of  Washington  his  grand  and  tranquil  soul  was  disturbed 
in  that  noted  year,  1795,  when  he  stood  in  antagonism  with  a  majority  in  the 
House  of  Eepresentatives  upon  that  famous  British  treaty,  when,  upon  their 
demand,  he  refused  to  surrender  the  correspondence,  impeachment  by  the  bad 
men  of  the  party  was  then  threatened.  So,  too,  in  many  a  subsequent  day  of 
onr  party  contests.  Oftentimes  in  the  remembrance  of  men  not  older  thac 
mys^,. oftentimes  when  to  accomplish  the  purposes  of  the  party  there  seemed 
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to  he  tbia  wajr  and  do  otlierway.LaTe  we  benrdtbiaanme  advice  given,  "This  is 
the  rtmedy  to  follow;"  but,  happily  for  us,  such  bad  counaels  never  heretofore 
have  prevailed. 

Thia  undoubtedly  is  a  remedy  within  tbc  contemplation  of  the  Constitution, 
a  remedy  for  a  great  mischief.  Our  wise  forefathers  saw  that  a  time  might 
come,  an  emergency  might  happen  when  nothing  bnt  the  removal  of  the  Chief 
Magistrate  could  save  the  nation ;  but  they  never  made  it  to  be  used  for  party 
purposes.  Has  the  time  come  now;  has,  rffter  the  lapse  of  eighty  years,  the 
time  at  last  come  whea  this  extreme  remedy  of  the  Constitution  must  be  applied  ? 
If  80,  all  just  men  will  say,  amen.  But  if,  on  the  contrary,  bad  advice  has  at 
l(^Bt  prevailed,  if  this  is  a  step  at  last  in  the  interesia  of  party,  carried  by  the 
fe«d  advice  of  the  worst  men  of  the  party,  if  at  last  thi?  great  and  august  tri- 
bunal ie  to  be  degraded  to  carry  out  a  party  purpose,  oh,  theu  there  remains 
a  day  of  retribution  for  every  man  that  pai'ticipates  in  this  great  wrong,  sure  to 
come,  nor  long  to  be  delayed. 

But  let  me  not  anticipate  the  character  of  the  case.  Let  us  look  at  it  as  it 
develops  itself.  I  listened  witli  great  attention  to  the  persistent  efforts  of  my 
learned  friends,  the  managers,  to  convince  you,  senators,  that  you  arc  not  sitting 
in  a  judicial  capacity,  that  all  the  ordinary  forms  in  the  administration  of  justice 
are  laid  aside.  They  told  you  again  and  again  there  was  no  right  of  challenge 
here.  What  if  there  was  not?  Ah,  does  not  youv  duty  then  become  the  more 
Bolemn,  your  obligation  the  stronger  to  take  care  when  the  accnscd  cannot  pro- 
tect himself  that  you*il!  protect  him?  With  the  greatest  care  and  perseverance 
they  strike  out  all  the  forms  that  pertain  to  judicial  proceeding ;  they  say  they 
do  not  belong  here.  What  if  they  do  not  f  What  is  that  to  you,  senators,  who 
with  your  upraised  hands  have  invoked  your  God  to  witness  that  yon  will 
impartially  try  and  decide  this  case  ?  What  are  these  forms  to  you  1  Strike 
them  all  out,  and  deeper  and  deeper  that  oath  strikes  in. 

Mr.  Stanbery  proceeded  with  his  argument  (which  will  be  published  entire 
when  completed)  until  past  4  o'clock,  when  he  said :  .  , 

I  dislike  very  much  to  ask  favors,  but  if  it  be  the  pleasure  of  the  Senate  to 
adjourn,  I  shall  detain  them  but  a  short  time  to-morrow,  and  it  will  be  a  great 
favor  to  me,  a  very  great  favor. 

Mr.  (irHiniiiti.  Mr.  Chief  Justice,  I  move  that  the  Senate,  sitting  as  a  court  of 
impeachment,  now  adjourn. 

The  motion  was  agreed  to,  aud  the  Senate,  sitting  for  the  trial  of  the  impeach- 
ment, adjourned. 


Satfrdav,  May  2, 1863. 

The  Chief  Justice  of  tho  United  States  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-arms, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Eepresenta- 
tivea  aud  the  counsel  for  therespondent,  except  Mr.  Curtis,  appeared  and  took 
the  aeata  assigned  to  them  reapective^. 

The  members  of  the  House  of  Representatives,  as  in  Committee  of  the 
Whole,  preceded  by  Mr.  E.  B.  Washburne,  chairman  of  that  committee,  aud 
accompanied  by  the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the 
seats  provided  lor  them, 

Tho  jonmal  of  yesterday's  proceedings  of  the  Senate,  sitting  for  the  trial  of 
the  impeachment,  was  read. 

The  Chief  JtSTicE,  The  couusel  will  proceed  with  the  argument.  Senators 
wijl  please  give  tiheir  atteution., 

Mr.  Stanbery.  Mr.  Chief  JuBtice,  first  of  all,  senaton,  X  must  letnm  taj 
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tbSnka'tbr  the  ve^y-gre&t  kindneaa  shown  me  yeBterday.  I  whb  greatly  in 
need  of  it.  I  am  greatly  benefited  by  the  i-eat  it  has  afforded  me.  I  feel 
refreshed  and  better  prepared,  though  at  last  how  poorly,  for  the  Work  that  yet 
lies  before  me.  Neverthelesa  your  courtesy,  so  kindly,  bo  cheerfully  extended, 
I  shall  not  Boon  forget. 

And  now,  senators,  before  I  enter  upon  thia  case  I  must  be  allowed  to  spent 
in  advance  my  deliberate  opinion  of  the  case  itself,  not  in  the  way  of  rhodo- 
montade,  not  that  I  hope  to  carry  anything  before  a  body  like  thia  by  the  mere 
expression  of  confidence  ;  not  at  all ;  but  still,  having  examined  thia  case  from 
beginning  to  end,  having  looked  through  it  in  all  its  parts,  I  feel  ready,  to  any 
that  there  is  not  only  no  case,  but  no  shadow  of  a  case.  Oh  !  for  au  hour  of 
my  ancient  vigor,  that  I  might  make  this  dRclaration  good ;  but  poorly  prepared 
I  Lope  to  make  it  good  to  the  satisfaction  of  the  Senate  that  now  hear  me. 

Mr,  Stanbery  resumed  and  concluded  the  argument  commenced  by  him 
,   yesterday,  which  is  as  follows : 

Mr.  Chief  Justice  and  Senators  :  It  is  the  habit  of  the  advocate  to  mag- 
nify bia  case ;  but  this  case  heat  speaks  for  itself.  For  the  first  time  in  our ' 
political  existence,  the  three  great  departments  of  our  government  are  brought 
upon  the  scene  together ;  the  House  of  Representatives  as  the  accusers ;  the 
President  of  the  United  States  as  the  accused;  the  jadiciary  department,  rep- 
re'sented  by  its  head,  in  the  person  of  the  Chief  Justice  ;  and  the  Senate  of  the 
United  States  as  the  tribunal  to  hear  the  accusation  and  the  defence,  and  to 
reader  the  final  judgment.  The  Constitution  has  anticipated  that  so  extreme  a 
remedy  as  this  might  he  necessary,  even  in  the  case  of  the  highest  officer  of 
the  government.  It  was  aeen  that  it  was  a  dangerous  power  to  give  one 
department  to  be  used  against  another  department.  Yet,  it  waa  auticipaled  that 
an  emergency  might  ariae  in  which  nothing  bat  such  a  power  could  be  effectual 
to  preserve  the  republic.  Happily  for  the  eighty  years  of  our  political  exist- 
euce  which  have  passed  no  such  emergency  has  hitherto  arisen.  During  that 
time  we  have  witnessed  the  fiercest  contests  of  party.  Again  and  again  the 
executive  and  the  le^slative  departments  have  been  in  bpen  aud  bitter  antag- 
onism. A  favorite  legislative  policy  has  more  than  once  been  defeated  by  the 
obstinate  and  determined  resistance  of  the  President.  Upon  some  of  the  gravest 
and  most  important  issues  that  we  have  ever  had,  or  are  ever  likely  to  have,  • 
the  presidential  policy  and  the  legislative  policy  have  stooA  in  direct  ftntag- 
onism.  During  tul  that  time  this  fearful  power  was  in  the  bands  of  the  legtala- 
tive  department,  and  more  than  once  a  resort  to  it  has  been  advised  by  extreme 
party  men  as  a  eare  remedy  for  party  purposes  ;  but,  happily,  that  evil  hitherto 
has  not  come  upon  us. 

What  new  and  anheard  of  conduct  by  a  President  has  at  last  made  a  resott 
to  this  extreme  remedy  unavoidable  1  What  presidential  acta  have  happened 
so  flagrant  that  all  just  men  of  all  parties  are  ready  to  say  "  the  time  has  come. 
when  the  mischief  has  been  committed  ;  the  evil  is  at  work  so  enorraons  and  bo 
pressing  that  in  the  last  year  of  his  term  of  office  it  is  not  Safe  to  await  the 
^ming  action. of  the  peopled'  If  aach  a  case  has  happened,  all  honorable 
and  just  men  of  all  parties  will  say  amen ;  but  if,  on  the  contrary,  it  should 
appear  that  this  fearml  power  has  at  last  been  degraded  and  pervetted  to  the 
use  of  a  party ;  if  it  appears  that  at  last  bad  advice,  ojften  before  given  by  the 
bad  men  of  party,  has  found  acceptance,  this  great  tnbui»al  of  justice,  now 
regarded  with  ao  much  awe,  will  speedily  come  to  be  coneidered  as  a  monatrooa 
sham.  If  it  should  be  found  to  be  the  willing  instrument  to  cany  out  the  par- 
poseS  of  its  party,  then  there  remains  for  it  and  for  every  «ne  of  its  membota 
who  participates  in  the  great  wrolig  a  day  of  awfti  retriWtion,  sure  ta  come, 
nor  hrag  to  be  delayed.  Bat  I  will  not  anticipate  not  apeak  fiirthet  of  flie  eabo 
itself  until  its  true  ^tures  are  fully  developed. 
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THE  ARTICLES. 

I  now  proceed  to  a  conBideration  of  the  articles  of  impeachment : 

They  are  eleveu  id  number.  Nine  of  them  charge  acts  which  aye  alleged  to 
amount  to  a  high  misdemeanor  in  office.  The  other  two,  namely  the  Jburtk  and 
tixtJi,  charge  acta  which  are  alleged  to  amount  to  a  high  crime  in  o^e.  It 
eecms  to  be  taken  for  granted  that,  in  the  phrase  used  in  the  Constitution, 
"  other  high  crimes  and  misdemeanors,"  the  term  high  is  properly  applicable  as 
well  to  miBdcmeanora  as  to  crimes. 

The  acts  alleged  in  the  11  articles  as  amounting  to  high  misdemeanors  or 
high  crimes  are  as  follows  : 

In  article  one,  the  issuing  of  the  order  of  February  SI,  1868,  addressed  to 
Slantou.  "for  the  remoral"  of  Stanton  from  office,  with  intent  to  violate  the 
tenure-o  I -office  act  and  the  Constitution  of  the  United  States,  and  to  remove 
Stanton. 

In  article  two,  the  issuing  and  delivering  to  Thomas  of  the  letter  of  authority  ' 
■    of  February  81,  1SC8,  addressed  to  Thomas,  with  intent  to  violate  the  Consti- 
tution of  the  United  States  and  the  teuure-of- office  act. 

In  article  three,  the  appointing  of  Thomas  by  the  letter  addressed  to  him  of 
the  21st  of  February,  1868,  to  he  Secretary  of  War  ad  interim,  with  intent  to 
■violate  the  Constitution  of  the  United  States.  "  • 

In  article  four,  conspiring  with  Thomas  with  intent,  by  intimidation  and 
threats,  to  hinder  Stanton  from  holding  his  office,  in  violation  of  the  CouHtitii- 
tion  of  the  United  States  and  the  conspiracy  act  of  July  31,  1861. 

In  article  five,  consjiiring  with  Thomas  to  hinder  the  execution  of  the  tenure- 
of-office  act,  and,  in  pursuance  of  the  conspiracy,  attempting  to  prevent  Stanton 
from  holding  his  olBce. 

In  article  sis,  conspiring  with  Thomas  to  seize  by  force  the  property  of  the 
United  States  in  the  War  Department,  then  in  Stanton's  custody,  contrary  to 
the  conspiracy  act  of  1861,  and  with  intent  to  violate  the  tenure-of-.office  act. 

In  article  seven,  conspiring  with  Thomas  with  intent  to  seize  the  property  of 
the  United  States  in  Stanton's  custody  with  intent  to  violate  the  tenare-of- office 
act. 

In  article  eight,  issuing  and  delivering  to  Thomas  the  letter  of  authority  of 
February  21,  1868,  with  intent  to  control  the  disbursements  of  the  money 
appropriated  for  the  military  service  and  for  the  "War  Department,  contrary  to 
the  tenurc-of-office  act  and  the  Constitution  of  the  United  States,  and  with 
intent  to  violate  the  tenure-of-office  act. 

In  article  nine,  declaring  to  General  Emory  that  the  second  section  of  the 
army  appropriation  act  of  March  2,  1S67.  providing  that  orders  for  military 
•Derations  issued  by  the  President  or  Secretary  of  War  should  he  issued  through 
the  General  of  the  army,  was  unconstitutional  and  ia  contravention  of  Emory's 
commission,  with  intent  to  indace  Emory  to  obey  such  orders  as  the  President 
might  give  him  directly  and  not  through  the  General  of  the  army,  with  intent 
to  enable  the  President  to  prevent  the  execution  of  the  tenure -of- office  act,  aud 
with  intent  to  prevent  Stanton  from  holding  his  office.  '  * 

In  article  ten,  that,  with  intent  to  bring  in  disgrace  and  contempt  the  Con- 
gresa  of  the  United  States  and  the  several  branches  thereof,  and  to  excite  the 
odium  of  the  people  against  Congress  and  the  laws  by  it  enacted,  he  made  three 
public  addresses,  one  at  the  Executive  Mansion  on  the  18th  of  August,  1866, 
one  at  Cleveland  on  the  3d  of  September,  1866.  and  one  at  St.  Louis  on  the  8th  ■ 
of  September,  1866,  which  speeches  are  alleged  to  be  peculiarly  indecent  and 
unbecoming  in  the  Chief  Magistrate  of  the  United  States,  and  by  means  thereof 
the  President  brought  his  office  into  contempt,  ridicule,  and  disgrace,  and  thereby 
committed  and  was  guilty  of  a  high  misdemeanor  in  office. 

In  article  eleren,  that,  by  the  same  speech  made  on  the  18th  of  August,  at 
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the  Executive  Mansion,  he  did,  in  violation  of  the  CJonstitntion,  attempt  to  pre- 
vent the  execution  of  the  tenure-of- office  ^ct,  by  unlawfully  contriving  means 
to  prevent  Stanton  from  resuming  the  office  of  Secretary  for  the  Department  of 
War,  after  the  refusal  of^he  Senate  to  concur  in  his  Buapenaion,  and  by  unlaw- 
fully contriving  and  attempting  to  contrive  means  to  prevent  the  execation  of 
the  act  maUivg  oppropriations  Jbr  the  support  of  the  army,  pnsaed  March  2, 
1867,  and  to  prevent  the  execution  of  the  act  to  provide  for  the  more  rffident 
government  ofthe  rebel  States,  passed  March  S,  1867. 

It  will  be  Been  that  all  of  these  articles,  except  the  tenth,  charge  violations 
either  of  the  Constitution  of  the  United  States,  of  the  tenure-of- office  act,  of  the 
conspiracy  act  of  1861,  of  the  military  appropriation  act  of  1867,  or  the  of  the 
recouBtrnction  act  of  March  2,  1867.  The  tenth  article,  which  ia  fonoded  on 
the  three  speeches  of  the  President,  does  not  charge  a  violation  either  of  the 
Constitution  of  the  United  States  or  of  any  act  of  Congress.  Five  of  these 
articles  charge  a  violation  of  the  Conatitution,  to  wit,  arlicles  one,  two,  three, 
four,  and  eight.  Seven  of  these  articles  charge  violations  of  tbe  tennre-of- office 
act,  to  wit,  articles  one,  two,  five,  sis,  seven,  eight,  nine,  and  eleven.  Two  of 
the  articles  chaise  a  violation  ofthe  conspiracy  act  of  IStil,  to  wit,  articles  four 
and  six.  Two  of  them  charge  violations  of  tbe  appropriation  act  of  March  2, 
1S67,  to  wit,  articles  nine  and  eleven.  One  only  charges  a  violation  of  the  re- 
construction act  of  March  3,  1867,  and  that  is  article  eleven. 

We  aee,  then,  that  four  statutes  of  the  United  States  are  alleged  to  have  been 
violated.  Three  of  these  provide  for  penalties  for  their  violation,  that  is  to  aay, 
the  tenure-of-offiee  act,  the  conspiracy  act  of  1861,  and  the  military  appropria- 
tion act  of  March  3,  18117,  The  violation  of  the  tenure-of-office  act  ia  declared 
by  tbe  act  itaelf  to  be  a  "  high  misdemeanor."  The  violation  of  the  conspiracy 
act  ia  declared  to  be  "  a  high  crime,"  The  violation  of  the  second  section  of  the 
military  appropriation  act  is  declared  to  be  simply  "a  misdemeanor  in  office." 

It  will  be  observed  that  the  first  eight  articles  all  relate  to  the  War  Depart- 
ment, and  to  that  alone.  Article  one  acta  out  an  attempted  removal  of  the  head 
of  that  department.  Three  others  relate  to  the  ad  interim  appointment  of 
Thomas  to  be  acting  Secretary  of  that  department.  The  four  others  relate  to 
conspiracies  to  prevent  Stanton  from  holding  his  office  aa  Secretary  for  the 
Department  of  War,  or  to  seize  the  public  property  in  that  department,  or  to 
control  the  disbursements  of  moneys  appropriated  for  the  services  of  that  depart- 


Now,  first  of  all,  it  must  not  eacape  notice  that  theae  articles  are  founded 
upon  the  expresa  averment  that  from  the  moment  of  hia  reinstatement  on  the 
non-concurrence  of  the  Senate  Mr.  Stanton  became  the  lawful  Secretary  for 
that  department ;  that,  upon  such  order  of  the  Senate,  he  at  once  entered  into 
posaession  of  the  War  Department  and  into  the  lawful  exercise  of  its  duties  as 
Beoretary,  and  that  up  to  the  date  of  the  articles  of  impeachment  fhat  lawful 
right  and  actual  possession  had  remained  undisturbed  ;  that  all  the  acts  charged 
in  these  eight  articles  were  committed  daring  that  time ;  that,  notwithstanding 
these  acta,  Stanton  remains  lawfully  and  actually  in  possession  j  and  that  the 
office  has  been  at  no  time  vacant. 

We  aee,  then,  that,  according  to  the  case  made  in  these  eight  articles,  the 
President  did  not  succeed  in  getting  Mr.  Stautoo  out  of  office  or  of  putting 
General  Thomas  in,  either  in  law  or  in  fact.  We  see,  according  to  these  arti- 
cles, that  the  President  did  not  succeed,  either  by  force  or  otherwise,  in  prevent- 
ing Mr.  Stanton  from  holding  his  office  or  in  getting  posaeaaion  of  the  public 
property  in  that  department  or  in  controlling  the  disbursements  of  public  money 
appropriated  for  thtyise  of  that  department.  There  has  been,  according  to  the 
very  ease  made  in  these  articles,  no  public  mischief.  The  lawful  officer  nas  not 
been  disturbed  j  the  lawful  custody  of  the  public  property  and  public  money  of 
Uio  department  has  not  been  changed.    No  injury  has  been  done  either  to  tl)!&. 
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public  setrice  or  to  the  public  officer.  There  has  been  no  removal  of  Mr.  Stan- 
ton-^only  an  abortive  attempt  at  renlova].  There  has  been  no  acting  Secretary 
put  in  an  office  vacant  by  death,  resignation,  or  disability — put  there  during  the 
time  of  Buch  actual  vaeancy  or  temporary  absence.  *A1!  the  time  the  Secretary 
himself  has  been  there  in  the  actual  performance  of  his  dntieB.  No  ad  inferin 
officer  has,  in  law  or  fact,  been  constituted,  for  in  law  or  fact  there  has  been  no 
interim  as  to  the  Secretary  bimsclf.  There  has  been  no  moment  of  time  in 
which  there  could  be  an  acting  Secretory  or  an  ad  interim  Secretary,  either  in 
law  or  fact,  for  it  is  impossible  to  conceive  of  an  ad  interim  Secretary  of  War 
when  there  is  no  interim,  tbat  is,  when  the  lawful  Secretary  is  in  his  place  and 
iu  the  actual  discharge  of  bis  duties. 

Mark  it,  then,  Bcnators,  that  the  acts  charged  ae  high  crimes  and  misdemean- 
ors in  these  eight  articles,  in  respect  to  putting  Mr.  Stanton  out  and  General 
Thomas  in,  ave  ihmge  attempted  avA  not  things  accomplished.  It  is  the  attempt, 
and  the  unlawful  intent  with  which  it  was  formed,  that  the  President  is  to  be 
held  responsible  for.  So  that  it  comes  to  be  a  question  of  Vital  consequence  in 
reference  to  this  part  of  the  case  whether  the  high  ccimes  and  miBdemeanora 
provided  for  in  the  tenure-of-office  act  and  in  the  second  section  of  the  military 
appropriation  act  purport  to  punish  not  only  the  commission  of  the  acts,  but  to 
punish  as  well  the  abortive  attempt  to  commit  them. 

I  limit  myself  in  what  has  been  said  to  the  four  articles  touching  the  removal 
of  Mr.  Stanton  and  the  appointment  of  General  Thomas.  As  to  the  four  con- 
spiracy art  icles,  there  can  be  no  question  that  the  actual  accomplishment  of  the 
thing  intended  is  not  made  necessary  to  constitute  the  offence;  for  the  statute 
against  conspiracies  expressly  provides  for  the  punishment  of  the  unlawful  intent, 
the  unlawful  conspiracy  itself,  without  reference  to  any  further  act  done  in  pur- 
suance of  it,  or  to  the  partial  or  complete  accomplishment  of  the  nnlawful  dcsiga. 
But,  contrariwise,  the  other  two  acts  do  not  punish  the  intent  alone,  but  only 
the  commission  of  the  thing  intended;  and  the  offence  provided  for  in  these  two 
acts,  while  it  requires  the  unlawful  intent  to  be  a  part  of  the  crime,  requires 
something  else  to  supplement  it,  and  that  is  the  actaal  comraission  of  the  thing 
iL  tended. 

And  here,  senators,  before  I  proceed  to  consider  these  articles  in  detail,  seems 
to  me  the  proper  time  to  bring  your  attention  to  another  consideration,  which  I 
deem  of  very  great  moment.  What  is  the  subject-mat l«r  which  constitutes 
these  high  crimes  and  misdemeanors  ?  Under  what  legislation  does  it  happen 
that  the  President  of  the  United  States  is  brought  under  all  this  penal  liability  ? 
What  are  these  high  crimes  and  misdemeanors  ?  Has  he  committed  treason  or 
bribery?  Has  he  been  guilty  of  peculation,  or  oppression  in  office!  Has  he 
Appropriated  the  public  funds  or  the  public  property  unlawfully  to  his  own  tiset 
Has  he  committed  any  crime  of  violence  against  any  person,  public  officer,  or 
private  individual  t  Is  be  charged  with  any  act  which  amounts  to  the  crimen 
Jain  or  was  done  causa  Iticri?  Nothing  of  the  sort.  Theseatleged  high  crimes 
and  tnisdeBieanora  are  all  founded  upon  mere  forms  of  executive  administra- 
tion— fiir  the  violation,  they  say,  of  the  rules  laid  down  by  the  legislative 
department  to  regulate  the  conduct  of  the  executive  department  in  the  mannffl^ 
t^the  administration  of  executive  functions  belonging  to  that  department. 

The  regulations  so  made  purport  to  change  irfial  theretofore  had  been  the 
estahliehed  rule  and  order  of  administration.  Before  the  passage  of  the  second 
Becdm  of  Ifee  military  appropriation  act  the  ft'esident  of  the  United  Stirtes,  as 
^Oommsndeir-in-Chief  of  the  army  and  head  oj'  the  executive  department,  issned 
■^Isis  ord«r»for  militaiy  oper*tions  either  directly  to  the  officer  who  was  charged 
ivith  tbe  exeontion  of  the  order  or  through  any  intermei^te  channel  that  he 
i  deemed  Doces^ary  or  convenient.  No  subordinate  bad  a  right  to  supervise  kis 
I  cr^  befqie  it  irae  seat  to  its  destination.  He  wai  not  compelled  to  coauHlt 
tJKJB'Seisettory  ^  Wiarr  wbe  wu  mec^y  hb  agent,  nor  tli«  gearanl  next  t*  Uv- 
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self  in  rank  ai  to  that  important  thing,  tbe  Bnbject-matter  of  hie  order,  or,  that 
meirely  formal  thing,  the  manner  of  its  transmission.  But,  by  this  second  sec- 
tion, the  mere  matter  of  form  is  attempted  to  be  cbaoged.  The  great  power  of 
the  President  as  Commander-in-chief  to  issue  orders  to  all  his  military  sub- 
ordinates is  respected.  The  act  tacitly  admits  tlfet  over  these  great  powers 
Congress  has  no  authority.  The  substance  ia  not  touched,  but  only  the  form 
is  provided  for;  and  it  is  a  departure  from  this  mere  form  ihat  is  to  make  the 
Pi-esident  guilty  of  a  high  crime  and  misdemeanor. 

Then,  again,  ae  to  the  tenure-of-ofSce  act,  that  also  purports  to  introduce  a 
new  rule  in  the  administration  of  the  executive  powers.  It  does  not  purport  to 
take  away  the  President's  power  of  appointment  or  power  of  removal  absolutely ; 
hut  it  purports  to  fix  the  mode  in  which  he  shall  execute  that  power,  not  as 
theretofore  by  bis  own  independent  action,  but  thereafter,  only  by  the  concur- 
rence of  the  Senate.  It  is  a  regulation  by  the  legislature  of  the  manner  in 
which  an  executive  power  is  to  be  performed. 

So,  too,  sa  to  ad  interim  appointments ;  it  does  not  purport  to  take  away  that 
power  from  the  President ;  it  only  attempts  to  regulate  the  execution  of  the 
power  in  a  special  instance. 

Mr.  Burke,  on  the  impeachment  of  Warren  Hastings,  speaking  of  the  crimes 
for  which  he  stood  impeached,  uses  this  significant  language  : 

They  were  crimes  not  ojainst  forms,  but  against  those  eternal  lows  of  juslioe  which  nro 
eur  rule  and  our  birthriglit.  His  offences  are  nuf  informal,  iMhnual  langoage,  but  'mrealilg, 
in  suistaKce,  and  efiect,  high  crimes  aud  high  misdemeanors. 

Now,  senators,  if  the  legislative  department  had  a  constitutional  right  thus 
to  regulate  the  performance  of  executive  duties,  and  to  change  the  mode  and 
form  of  exercising  an  executive  power  which  bad  been  followed  from  the  begia- 
ning  of  the  government  down  to  the  present  day,  is  a  refusal  of  the  Executive 
to  follow  a  new  rulo,  and,  notwithstanding  that,  to  adhere  to  the  ancient  ways, 
that  sort  of  high  crime  and  misdemeanor  which  the  Constitution  contemplates  '! 
Is  it  just  ground  for  impeachment?  Does  the  fact  that  such  an  act  ia  called  by: 
the  legislature  a  high  crime  and  misdemeanor  necessarily  make  it  such  a  high 
crime  and  misdemeanor  aa  is  contemplated  by  the  Oonstitution  !  If,  for 
instance,  the  President  should  send  a  military  order  to  tbe  Secretary  of  War, 
is  that  an  offence  worthy  of  impeachment  ?  If  he  should  remove  an  officer  on 
the  2l8t  of  February  and  nominate  another  on  the  23d,  would  that  be  an 
impeachable  misdemeanorT  Now,  it  must  be  admitted  that  if  the  President  had 
Bent  the  name  of  Mr.  Ewing  to  the  Senate  on  the  21st,  in  tbe  usual  way,  in 
place  of  Mr.  Stanton,  removed,  and  had  not  absolutely  ejected  Mr.  Stanton  from 
office,  but  had  left  him  to  await  the  action  of  the  Senate  upon  the  nomination, 
certainly  in  mere  matter  of  form  there  would  have  been  no  violation  of  this 
tenure-of-office  act. 

Now,  what  did  he  do  ?  He  made  an  order  for  the  removal  of  Mr.  Stanton  on 
the  2let.  but  did  not  eject  him  from  office,  and  sent  a  nomination  of  Mr,  Ewiug 
to  the  Senate  on  the  SSd.  Is  it  possible  that  thereby  he  had  committed  an  act 
that  amounted  to  a  high  crime  and  misdemeanor,  and  deserved  removal  from 
office  t  And  yet  that  is  just  what  the  President  has  done.  He  has  more 
closely  followed  the  mere  matter  of  form  prescribed  by  the-  tenure-of-office  act 
than,  according  to  the  Teamed  manager  who  opened  this  prosecution,  was  neeea- 
Bary.  For,  if  he  had  made  an  order  of  removal,  and  at  once  had  sent  to  the 
Senate, bis  reasons  lor  making  such  removSl,  and  had  stated  to  them  that  his 
purpose  was  t«  make  this  removal  in  order  to  test  the  constitationality  of  the 
tenure-of-office  act,  then,  says  the  honorable  manager,  "had  the  Senate  received 
euch.  a  message,  tbe  representatives  of  the  people  might  never  have  deemed  it 
necessary  to  impeacU  toe  President  for  such  an  act,  to  insure  the  safety  of  the 
country,  eyen  if  they  had  denied  the  accuracy  of  his  legal  positions."  How, 
^en,  can  it  be  deemed  necessary  to  impeach  the  Preeident-for  making  an  order 
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of  remoTsl  on  one  Amy,  aclTiBnig  the  Sesate  of  it  the  same  day,  waA  Bending  the 
nominatioB  of  a  eaccesBor  the  next  day 't  "Was  ever  a  matter  more  purely 
formal  tban  this  ?  And  yet  this  is  the  only  act.  Is  this,  in  the  words  of  Mr. 
Burke,  not  ia  merely  technica}  language.  "  but  in  reality,  in  substance,  and 
effect,"  a  high  crime  and  mi'^demeaoor  within  the  meaning  of  the  Constitution  ? 

iSTANTOX   NOT    wrrHtN    TUG   TENItKB-OF-OPPICE    ACT, 

The  first  clause  of  the  first  section  declares  that  every  person  then  or  there- 
after holding  any  civil  office  uadur  an  appointment  with  the  advice  and  consent 
of  the  Senate  and  due  qualification,  shall  hold  his  office  until  a  successor  shall 
hav^  been  in  like  manner  appointed  and  qualified. 

If  the  act  cont4ined  no  other  provisions  qualifying  this  general  clause,  then  it 
would  be  clear — 

1.  That  it  would  apply  to  all  civil  officers  who  held  by  appointment  made  by 
the  President  with  the  advice  of  the  Senate,  including  judicial  officers  ae  well 
as  executive  officers.  It  gives  all  of  them  the  same  right  to  hold,  and  subjects 
all  of  them  to  the  same  liability  to  be  removed.  From  the  exercise  of  the  power 
of  gvtpension  by  the  independent  act  of  the  President,  made  applicable  to  any  offi- 
cer so  holding,  by  the  second  section,  judges  of  the  United  States  are  expressly 
excepted.  We  findnosuch  exception  as  to  the  exercise  of  the  power  of  rrmotia^ 
declared  iu  the  first  section.  Judicial  officers,  as  well  as  executive  officers,  are 
made  to  hold  by  the  same  tenure.  They  hold  during  the  pleasure  of  the  Presi- 
dent and  the  Senate,  and  cease  to  hold  when  the  President  and  Senate  appoint 


2.  It  applies  equally  to  officers  whose  tenure  of  office,  as  fixed  prior  to  the 
act,  was  to  hold  during  the  pleasure  of  Ihe  President,  as  to  those  who  were  to 
hold  for  a  fixed  term  of  years,  or  during  good  behavior. 

3.  It  purports  to  take  from  the  President  the  power  to  remove  any  officer,  at 
any  time,  for  any  cause,  by  the  exercise  of  his  o  wn  power  alone.  But  it  leaves 
him  a  power  of  removal  with  the  concurrence  of  the  Senate.  In  this  process  of 
removal  the  separate  action  of  the  President  and  the  Senate  is  reijuired.  The 
initiatory  act  must  come  from  the  President,  and  from  him  alone.  It  is  upon  his 
action  as  talcen  that  the  Senate  proceeds,  and  they  give  or  withhold  their  con- 
sent to  what  he  has  done.  The  manner  in  which  the  President  may  exercise 
his  part  of  the  process  ia  merely  formal.  It  may  be  simply  by  the  namination 
of  a  successor  to  the  incumbent  or  the  officer  intended  to  be  removed.  Tlien, 
upon  the  confirmation  by  the  Senate  of  such  nomination,  and  the  iasnance  of  a 
commission  to  him,  the  removal  becemes  complete.  Or  the  President  may  exer- 
cise his  part  of  the  process  by  issuing  an  order  of  removal  followed  by  a  nomi- 
nation. Neither  the  order  for  removal  nor  the  nomination  works  a  change  in 
itself.  Both  are  necessarily  conditional  upon  the  subsequent  action  of  the  Sen- 
ate. So,  too,  the  order  ol'  removal,  the  nomination,  and  the  confirmation  of  the 
Senate  are  not  final.  A  further  act  remains  to  be  done  before  the  appointment 
of  the  successor  is  complete,  and  that  is  an  executive  act  exclusively — the  sign- 
ing of  the  commission  by  the  President.  Up  to  this  point  the  President  has  a 
locyi  penitentia ;  for,  although  the  Senate  hare  advised  him  to  appoint  his 
nominee,  the  President  is  not  bound  by  their  advice,  but  may  defeat  all  the 
prior  action  by  allowing  the  incumbent  to  remain  in  office. 

Thus  far  we  have  considered  the  first  clause  of  the  first  section  of  the  act 
withont  reference  to  the  context.  Standing  alone  it  seems  to  have  a  universal 
applicfttion  to  all  civil  officers,  and  to  secure  aU  of  them  who  hold  by  the  con- 
current action  of  the  President  and  the  Senate  against  removal  otherwise  than 
by  the  same  concurrent  actJon,  and  to  make  all  of  ihem  liable  to  removal  by  that 
coucDrreut  action. 
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Are  there  exceptions  to  the  universality  of  the  tenure  of  office  so  dfclare^f 

We  say  there  are— 

1.  Exceptions  by  necegsary  implication.  Judicial  officers  of  the  United 
States  come  withia  this  exception,  for  their  tenure  of  office  ia  fised  by  the 
Constitution  itself.  They  cannot  be  removed  either  by  the  President  alone 
or  by  the  Presideat  and  Senate  conjointly.  They  alone  Gold  for  lif^  or  during 
good  behavior,  subject  to  only  one' mode  of  removal,  and  that  is  by  impeachment. 

2.  Esceptions  made  expressly  by  the  provisions  of  the  act,  which  malie  it 
manifest  that  it  was  not  intended  for  all  civil  officers  of  the  United  St  ites. 
First  of  all,  this  purpose  is  indicated  by  the  title  of  the  act.  It  is  entitled  "  An 
net  regulating  the  tenure  of  certain  civil  offices  " — not  of  all  civil  offices.  Next, 
we  find  that  immediately  succeeding  the  first  clause,  which,  as  has  been  shown, 
is  in  terms  of  universal  application,  comprehending  "  every  person  holding  any 
civil  office,"  the  purpose  of  restraining  or  limiting  its  generality  is  express-ed  in 
these  words,  "  except  as  herein  otherwise  provided  for."  This  puts  us  at  once 
upon  inquiry.  It  advises  us  that  all  persons  and  all  afficers  are  not  intended  to 
be  embraced  in  the  comprehensive  terms  used  in  the  first  clause ;  thai  some 
persons  and  some  officers  are  intended  to  be  excepted  and  to  be  "  otherwise  pro- 
vided for;"  that  some  who  do  hold  by  the  concurrent  action  of  the  Presidi^nt 
and  the  Senate  are  not  to  be  secured  against  removal  by  any  other  process  than 
the  same  concurrent  action. 

What  class  of  officers  embraced  by  the  general  provisions  of  the  first  clause 
are  made  to  come  within  the  clause  wf  exception  1  The  proviso  which  immedi« 
ately  follows  answers  the  qaestion.     It  ia  in  these  words : 

Procidcd,  That  the  Secrotaries  of  State,  of  the  Trea.sury,  of  Wai,  of  tho  Navy,  and  of 
the  luterior.  tho  Postmaster  General,  and  the  Attorney  General,  shall  liold  their  offiiies  re- 
Bpeciiveiy  for  and  during  tiie  term  of  the  President  by  whom  they  may  have  been  appointed, 
and  for  oua  month  thereafter,  subject  tu  removal  by  and  with  tho  advice  and  consent  of  the 
ScnaUi. 

We  see  that  these  seven  heads  of  department  are  the  only  civil  officers  of  the 
United  States  which  are  especially  desiy;naled.  We  see  a  clear  purpose  to  niaki 
some  special  provision  as  to  them.  Deing  civil  officers  holding  by  the  concur- 
rent appointment  of  the  President  and  the  Senate,  they  wonld  have  been  -em- 
braced by  the  firet  general  clnuse  of  the  section,  if  there  had  been  no  exception 
and  no  proeim.  The  argument  on  the  other  side  is,  that,  notwithstanding  tha 
declared  purpose  to  make  exceptions,  these  officers  are  not  made  exceptions ; 
that  notwithstanding  there  is  a  proviso  as  to  tliem,  in  which  express  provision  is 
specially  made  for  Meir  tenure  of  office,  we  must  still  look  to  the  general  clause  to 
find  their  tenure  of  office.  It  is  a  settled  rule  of  construction  that  every  word 
of  a  Btatale  is  to  be  taken  into  account,  and  that  a  prooiao  must  have  effect  as 
much  as  any  other  clause  of  the  statute. 

Upon  looking  into  ibis  proiiiso  we  find  its  purpose  to  be  the  fixing  a  tenure 
of  office  for  these  seven  officers.  And  how  is  that  tenure  fixed  ?  We  find  it 
thus  declared ;  some  of  them  are  given  a  tenureof  office,  others  are  not.  But 
as  to  the  favored  class,  as  to  that  class  intended  to  be  made  safe  and  most  secure, 
even  their  tenure  is  not  so  ample  and  permanent  as  the  tenure  given  to  all  civil 
officers  who,  prior  to  tho  act,  held  by  the  same  tenure  as  themselves.  By  the 
general  clause  all  civil  officers  are  embraced  and  protected  from  executive  re- 
moval, including  as  well  those  who  hold  by  no  other  tenure  than  "  the  pleasure 
of  the  President."  This  tenure,  "  during  the  pleasure  of  the  President,"  was  ;  ' 
/  the  teuuro  by  which  all  these  cabinet  officers  held  prior  to  the  passage  of  this  \ 
f  law.  Now,  for  the  first  time,  this  proviso  fixed  another  and  safer  tenure  for' 
certain  cabinet  officers,  not  for  all.  It  gave  to  some  of  them  the  right  to  hold 
during  the_lermof  one  President  and  for  onemontbof  the  term  of  the  succeeding 
President ;'  but  it  did  not  g^e  that  right  to  all  of  them.  It  was  given  only  to 
a  favored  clasB,  and  the  new  tenure  so  giren  to  the  fitroied  class  w«s  not  so 
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favorable  ag  tliat  given  to  other  civil  officers  who  hod  theretofore  held  by  pre- 
cisely the  same  uncertain  tenure,  tliat  ie  to  say,  "  the  pleasure  of  the  Presi- 
dent," for  these  other  civil  officers  were  not  limited  to  the  term  of  one  Preaident 
and  one  month  ofterwarda,  hat  their  tenure  was  just  as  secure  from  "  the  pleasure 
of  the  PrcBident,"  aft^r  the  expiration  of  one  presidential  term,  and  after  the 
expiration  of  the  first  month  of  the  succeeding  presidential  term,  as  it  was  before. 

We  see,  then,  that  in  fixing  a  new  tenure  of  office  for  cabinet  officers,  the  ten- 
ure given  to  one  class  of  them,  and  that  the  most  favored,  was  not  as  favorable 
na  that  given  (o  other  civil  officers  theretofore  holding  by  the  same  tenure  with 
themaelves.  This  favored  class  wore  not  to  hold  one  moment  after  ihe  expira- 
tion of  the  month  of  the  second  presidential  term.  At  that  punctual  time  the 
tight  of  the  President  to  aeleet  his  cabinet  would,  even  as  to  them,  return  to  him. 
If  they  were  to  remain  after  that,  it  would  be  that  it  was  his  pleasure  to  keep 
them  and  to  give  them  a  new  tenure  by  his  choice  in  the  regular  mode  of  appoint- 
ment. 

But,  88  we  have  seen,  the  proviso  makes  a  distinction  between  cabinet  officers 
and  divides  them  into  two  claaaea,  those  holding  by  appointment  of  the  Presi- 
dent for  the  time  being,  and  those  not  appointed  by  him,  bat  by  his  predecessor, 
and  holding  only  by  his  sufferance  or  pleasure.  If  ever  an  intent  was  manifest 
in  a  statute  it  ia  clear  in  this  instance.  There  is  a  division  into  two  classes,  a 
tenure  of  office  given  to  one  cJass  and  withheld  from  the  other.  Before  the  pas- 
sage of  this  act  all  cabinet  officers  holding  under  any  President,  whether 
appointed  by  him  or  his  predecessor,  held  by  the  same  tennre,  "the  pleasure  of 
the  President."  This  proviso  makes  a  distinction  between  them  never  made 
before.  It  gives  one  class  a  new  and  more  secure  tenure,  and  it  leaves  the  other 
class  without  such  new  tennre.  One  class  waa  intended  to  be  protected,  the 
other  not. 

Now  comes  the  question.  Upon  what  ground  was  this  distinction  made  ? 
Why  was  it  that  a  better  title,  a  stronger  tenure  was  given  to  one  class  than  to 
the  other  ?  The  answer  is  given  by  the  proviso  itself.  The  officers  in  the  cab- 
inet of  a  President,  who  were  nominated  by  him,  who  were  appointed  by  him 
with  the  concun-ence  of  the  Senate,  are  those  to  whom  this  new  and  better  ten- 
ure is  given.  They  are  officers  of  bis  own  selection ;  they  are  his  chosen  agents. 
He  has  once  recommended  thera  to  the  Senate  as  fit  persons  for  the  public  trust, 
and  they  have  obtained  their  office  through  his  selection  and  choice.  The  theory 
here  ia,  that  having  bad  one  free  opportunity  of  choice,  having  once  exercised 
,  his  right  of  selection,  he  shall  be  bound  by  it.  He  shall  not  diamisa  his  own 
selected  agent  upon  his  own  pleasure  or  caprice.  Ho  is,  in  legal  language, 
"estopped"  by  the  selection  lie  haa  made,  and  ia  made  incapable  by  his  own 
act  of  dissolving  the  official  relation  which  he  has  imposed  on  himself.  Having 
aelected  his  cabinet  officer,  he  must  lake  him  as  a  man  takes  his  chosen  wife, 
for  better  or  worse. 

But  .18  to  Bueh  cabinet  officers  as  are  not  of  a  President's  selection  ;  as  to 
those  who  have  been  selected  by  a.  former  Preaident ;  as  to  those  whose  title 
ivaa  given  by  another ;  as  to  those  he  never  appointed,  and,  perhaps,  never 
wonld  have  appointed  ;  as  to  those  who  came  to  him  iiy  succession  and  not  by 
his  own  act ;  as  to  those  who  hold  merely  hf  his  acquiescence  or  sufferance — 
the^  are  entitled  to  no  favor,  and  receive  none.  They  stand  as  step-children  in 
his  political  family,  and  are  not  placed  on  the  same  level  with  the  rightful  heirs 
entitled  to  the  inheritance. 

The  construction  claimed  by  the  managers  leads  to  this  inevitable  absurdity : 
that  the  class  entitled  to  favor  are  cut  off  at  the  end  of  the  month,  while  those 
having  a  less. meritoriona  title  remain  indefinitely.  What  was  intended  for  a 
benefit  becomes  a  mischief,  and  the  favored  class  are  worse  off  than  if  no  favor 
bad  been  Bha#D  th^n.    Their  condition  was  inteirted  to  be  made  better  than 
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tliat  of  tbeir  fellows,  and  has  been  made  worae.  From  those  entitled  to  protec- 
tion, it  is  tnken  away  to  be  given  to  those  not  entitled. 

Now,  when  President  Johnson  was  invested  with  hJB  office^  lie  found  Mr, 
Stanton  holding  the  ofSce  of  Secretary  of  War,  He  had  been  appointed  by 
Mr.  Lincoln  during  his  first  term,  aud  waa  holding  in  the  second  month  of  Mr. 
Lincoln's  second  term  under  the  old  appointment.  Mr.  Stanten  was  neither 
appointed  by  Mr.  Lincoln  nor  Mr,  Johnson  for  that  second  term  ;  so  that  we 
are  relieved  from  all  question  whether  the  fractional  term,  counting  from  the 
acceasion  of  Mr.  Johnson,  is  to  be  called  the  unexpired  terra  of  Mr.  Lincoln,  or 
the  proper  term  of  Mr.  Johnson,  and  whether,  if  he  had  been  appointed  or  reap- 
pointed by  Mr.  Lincoln  during  his  aecond  term,  he  might  not  have  claimed  that 
he  was  entitled,  as  against  Mr,  Johnson,  to  hold  on  to  its  end.  Mr.  Stanton 
never  had  any  tenure  of  office  under  the  tenure-of-of&ce  act  for  the  cutrent 
presidential  term,  never  having  been  appointed  for  that  term  by  either  Mr.  Lin- 
coln or  Mr.  Johnson.  He,  therefore,  does  not  come  within  the  category  of 
those  members  of  Mr.  Johnson'a  cabinet  who  have  been  appointed  by  Mr. 
Johnson. 

At  the  date  of  the  passage  of  the  tenure- of- office  act.  the  cabinet  of  Mr.  John- 
son was  composed  as  follows  ;  the  Secretariea  of  State,  of  the  Treasury,  of 
War,  and  of  the  Navy,  held  by  appointment  of  Mr.  Lincoln  made  in  hia  first 
term  ;  the  Secretary  of  the  Interior,  the  Postmaster  General,  and  the  Attorney 
General,  held  by  uie  appointment  of  Mr.  Johnson  made  during  his  current. 
term.  There  was,  then,  as  to  the  entire  aeven,  a  difference  as  to  the  manner 
and  time  of  their  appointment.  Four  had  been  appointed  by  Mr.  Lincoln,  and 
the  other  three  by  Mr.  Johnson.  All  of  them  held  by  the  aame  tenure,  "  the- 
pleasure  of  the  President."  All  of  them,  without  reference  to  constitutional 
provisions,  were,  by  existing  laws,  removable  by  the  independent  action  of  the 
President.  The  acts  of  Congress  creating  the  offices  of  Secretaries  of  State, 
of  War,  and  of  the  Navy,  expressly  recognize  the  executive  authority  to  remove 
•  them  at  pleasure.  The  acta  of  Congress  creating  the  four  other  heads  of 
depart raenta  place  them  on  the  same  footing  as  to  tenure  of  office.  All  these 
acts  remaineu,  in  this  particular,  in  full  force.  This  tenure- of-office  act  intro- 
duces a  distinction  made  applicable  to  cabinet  officera  alone,  never  made  before. 
For  the  first  time  it  gives  to  those  appointed  by  the  President  for  the  time 
being  a  new  tenure.  It  secures  them  from  removal  at  hia  pleasure  alone.  It 
repeals,  as  to  them,  the  existing  laws,  and  declares  that  they  shall  thereafter  he- 
entitled  to  hold  during  the  remainder  of  the  term  of  the  President  by  whom 
they  were  appointed,  and  for  one  month  of  the  suLLceding  presidential  term,, 
exempt  from  removal  by  the  aole  act  of  the  President,  and  only  subject  to 
removal  by  the  concurrent  act  of  the  President  and  'Senate. 

But  it  gives  them  no  right  to  hold  against  the  pleasure  of  the  succeeding 
President  one  moment  after  the  expiration  of  that  punctual  time  of  one  mouth. 
When  that  time  has  arrived  their  right  to  hold  ceaaea  and  their  offices  become 
vacant.  The  policy  here  declared  is  unmistakable,  that  notwithstanding  any- 
thing tfl  the  contrary  in  the  act,  every  President  shall  have  the  privilege  of  hia 
own  choice,  of  his  owu  selection  of  the  members  of  his  cabinet.  The  right  of 
selection  for  himself  is,  however  qualified.  He  may  not,  as  theretofore,  enjoy 
this  right  throughont  hie  term.  For  the  first  month  he  must  take  the  cabinet, 
of  his  predecessor,  however  opposed  to  him  in  opinion  or  obnoxious  to  hira  per- 
sonally. Then,  too,  white  the  right  is  given  to  him,  it  can  be  exercised  but  once.. 
It  is  a  power  that  does  not  survive,  but  expires  with  a  single  execution. 

Now,  as  to  the  three  members  of  Mr.  Jobnaon's  cabinet,  appointed  by  hia- 

own  exercise  of  this  independent  power,  he  having,  as  to  them,  once  exerciaed 

the  power,  it  is,  as  to  them,  exhausted.     The  consequence  is  that  these  three 

officers  no  longer  remain  subject  to  kit  pleasure  alone.     They  are  entitled  to^ 
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hold  in  defiance  of  hie  wiahea  throughout  the  remainder  of  his  term,  hecauae 
they  are  his  own  aelected  ofScere  ;  but  they  are  not  entitled  to  hold  during  the 
whole  term  of  hie  aucceaaor,  but  only  for  a  modicum  of  that  term,  just  because 
they  were  not  selected  by  that  euccesaor.     So  much  for  these  three. 

Sow,  as  to  the  other  four,  m  to  whom  Mr.  Johnson  has  not  eserciaed  his 
right  of  choice  even  by  one  appointment.  May  they  hold  during  the  residue  of 
hia  term  in  defiance  ol'  hia  wiahea  ?  Do  they  come  within  that  clear  policy  of 
giving  to  every  President  one  opportunity  at  least  to  exercise  hia  inde 
right  of  choice  ?  Surely  not.  Then,  if,  as  to  them,  he  has  the  right,  1 
he  exercise  it,  if,  as  in  the  case  of  Mr.  Stanton,  the  cabinet  officer  homa  on 
after  he  haa  been  requested  to  resign  ?  What  mode  ia  left  to  the  President  to 
avail  himself  of  hia  own  independent  right  when  auch  an  officer  refusea  to  resign ! 
None  other  than  the  process  of  removal ;  for  he  cannot  put  the  man  of  his 
choice  in  until  he  has  put  the  other  out.  So  that  the  independent  right  of 
choice  cannot  under  such  conditions  be  exercised  at  all  without  the  correspond- 
ing right  of  removal ;  and  the  one  necessarily  implies  the  other. 

We  have  seen  that  the  tenure  of  office  fixed  by  the  proviso  for  cabinet  officers 
applies  only  to  those  members  of  Mr.  Johnson's  cabinet  appointed  by  himself. 
It  therefore  does  not  apply  to  Mr.  Stantoa.  If  there  is  any  other  clause  of  the 
act  which  applies  to  Mr.  Stanton,  it  must  be  the  firat  general  clause;  and  if  that 
does  not  apply  to  him,  then  his  case  doea  not  come  within  the  purview  of  the  act 
at  all,  but  must  he  ruled  by  the  pre-existing  laws,  which  made  him  subject  at 
all  timea  to  the  pleasure  of  the  President  aud  to  the  exercise  of  hia  independent 
power  of  removal.  And  this  is  precisely  what  ia  claimed  by  the  managers. 
They  maintain  that,  although  the  prociso  does  not  give  Mr.  Stanton  a  new 
tenure,  yet  the  firat  general  clause  doea,  and  that  he  is  put  by  that  clause  on  the 
same  footing  of  alt  other  civil  nfScers  who,  at  the  date  of  the  act,  held  hy  the 
concurrent  appointment  of  the  President  and  Senate  by  no  other  tenure  than 
"during  the  pleasure  of  the  President," 

But  all  the  officers  intended  to  be  embraced  by  that  first  clause,  who  held  by 
that  tenure  before,  are  declared  to  hold  by  a  new  tenure.  Not  one  of  them  can 
■be  removed  hy  the  Preaident  alone.  Whether  appointed  by  the  President  for 
the  time  being  or  by  his  predecessor,  they  muat  remain  in  defiance  of  the  Pres- 
ident until  removed  by  the  concurrent  action  of  the  President  and  the  Senate. 
In  effect,  so  far  as  the  power  of  the  President  is  concerned,  they  may  hold  for 
life.  If  Mr.  Stanton  comes  within  the  protection  of  that  clanae,  if  his  tenure  of 
office  is  fixed  hy  that  clause,  it  follows  inevitably  that  Mr.  Johnaon  can- 
not remove  him.  It  follows  as  inevitably  that  no  succeeding  Preaident  can 
remove  him.  He  may  defy  Mr.  Johnson's  successor  as  he  now  defies  Mr. 
Johnson.  He  may  aay  to  that  successor  as  he  has  said  to  Mr.  Johnson,  "  I  am 
compeiled  to  deny  your  right  under  the  Constitution  and  laws  of  the  United 
Statea,  without  the  advice  and  consent  of  the  Senate."  If  the  successor  of  Mr. 
Johnson  should  point  him  to  the  proviso,  and  at  the  end  of  the  month  require 
him  to  leave,  his  answer,  according  to  the  managers,  would  run  thus :  '■  That 
proviso  did  not  fix  my  tenure  of  office.  It  did  not  apply  to  me,  but  only  to  those 
appointed  by  Mr.  Johnson.  They  muat  go  out  with  the  month ;  I  do  not.  My 
tenure  is  fixed  by  the  first  ckuse,  and  you  cannot  get  clear  of  me  without  the 
advice  and  consent  of  the  Senate," 

NO    RBMOVAL   OP   MR. STANTON, 

But  if  it  be  held  that  Mr.  Stanton  did  come  within  the  purview  of  the  tennre- 
of-office  act ;  if  it  be  held  that  hia  removal  by  the  independent  action  of  the 
President  ia  forbidden  by  the  act,  then  we  maintain  that  no  such  removal  is 
charged  in  the  articles  or  made  out  in  the  proof. 

It  is  only  in  the  first  article  that  any  charge  ia  made  in  reference  to  Mr.  Stan- 
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ton'a  removal.  That  article  nowhero  alleges  that  Mr.  Stanton  has  been  removed, 
either  in  law  or  in  fact.  It  does  allege  that  on  the  2l8t  of  February  Stanton 
was  "  lawfully  entitled  to  hold  aaid  office  of  Secretary  for  the  Department  of 
War,"  and  that  on  that  day  the  President  "  did,  unlawfully  and  in  violation  of 
the  Constitution  and  lawa  of  the  United  States,  issue  an  order  in  writing  for  the 
removal  of  Edwin  M.  Stanton  from  the  office  of  Secretary  for  the  Department 
of  War."  It  is  the  issuance  of  this  orderybr  a  remocal  that  ia  made  the  grai-a- 
men  of  the  charge.  It  is  not  followed  hy  any  allegation  that  it  had  the  effect 
to  work  a  removal,  either  in  law  or  in  fact.  Oa  the  contrary,  in  the  very  next 
article,  which  is  founded  on  the  order  to  Thomas,  which  purports  to  be  made  after 
the  order  for  the  removal  of  Stanfon,  it  is  alleged  that  Stanton  still  held  the 
office  lawfully,  and  that  notwithstanding  the  order  for  the  removal  to  Stanton 
and  the  order  to  Thomas  to  act  as  Secretary,  Stanton  Btill  held  the  office,  and 
DO  vacancy  was  created  or  existed.  This  is  the  tenor  of  every  article,  that 
Stanton  never  has  been  removed,  in  taw  or  in  fact ;  that  there  never  has  been 
an  ttKs(w,  either  in  law  or  in  fact;  that  there  never  has  been  at  any  time  a  vacancy. 
The  proof  shows  that  Stanton  remains  in  possession,  and  that  his  official  acts 
continue  to  be  recognized. 

Now,  if  the  oider  per  se  operated  a  removal  in  law,  it  must  follow  that  the 
order  was  valid  and  ia  conformity  with  the  Constitution  and  laws  of  the  United 
States,  for  no  order  made  contrary  thereto  could  take  effect  in  law.  If  there 
was  a  removal  in  ?aw  the  executive  order  which  accomplished  it  was  a  valid, 
not  an  unlawful  act  But  if  the  order  did  not  operate  a  removal  per  se,  and  if 
a  removal  in  fact,  though  not  in  law,  might  be  Jield  sufficient  to  constitute  an 
offfuce,  and  if  it  were  alleged  and  were  proved  that  under  the  illegal  order  an 
actual  ousteT  or  removal  was  effected  by  force  or  threats,  the  answer  to  be  given 
in  this  case  ia  conclusive.  No  ouster  in  fact,  no  actual  or  physical  removal,  is 
proved  or  eo  much  as  charged.  Mr.  Stanton  has  never  to  this  day  been  put  out 
of  actuiil  possession.  He  remains  ia  possession  as  fully  since  the  order  was 
made  as  before,  and  still  holds  on. 

Now  we  look  in  vain  tlu'ough  this  tenure-of-office  act  for  any  provision  for- 
bidding an  attempt  to  cause  a  i-emoval,  or  making  it  penal  to  issue  an  order  for 
such  a  purpose.  The  sixth  section  is  the  only  one  on  the  subject  of  removal, 
and  that  provides:  "That  every  removal"  "made"  "contrary  to  the  provisions 
of  this  act "  "  shall  be  deemed,  and  is  hereby  declared  to  be,  a  high  misdemeanor;" 
and  ia  made  punishable  by  fine  not  exceeding  $10,000,  or  by  imprisonment  not 
exceeding  five  years,  or  both,  at  the  discretion  of  the  court. 

No  hiticnde  of  construction  can  torture  an  attempt  to  make  a  removal  into  an 
actual  removal,  or  can  turn  an  abortive  effort  to  do  a  given  thing  into  the  accom- 
plished fact.  Snch  a  latitude  of  construction  could  not  be  allowed  where  the 
rale  of  construction  is  least  restricted,  and  least  of  all  in  a  penal  statute  where 
the  rule  of  construction  ia  the  most  restricted. 

It  seema  a  waste  of  words  to  argue  this  point  further.  There  is  a  total  failure 
of  the  case  upon  the  first  article  on  this  point,  if  we  had  none  other.  And  yet 
this  article  is  the  head  and  front  of  the  entire  case.  Strike  it  out,  and  all  tJiat 
remains  is  "  leather  aud  prunella." 

But,  senators,  if  you  should  be  of  opinion  that  the  teaure-of-office  act  protected 
Mr.  Stanton,  and  that  the  attempt  to  remove  him  was  equivalent  to  a  removal, 
we  nest  maintain — 

First.  That  the  President  had  a  right  to  conatme  the  law  for  hiniself ;  and  if, 
in  the  exercise  of  that  right,  he  committed  an  error  of  construction,  and  acted 
under  that  error,  he  is  not  to  be  held  responsible. 

Second.  If  he  had  so  construed  the  law  as  to  be  of  opinion  that  Mr.  Stanton 
was  intended  to  be  protected  by  it  against  his  power  of  removal,  and  was  also 
of  opinion  that  the  law  in  that  respect  was  contrary  to  the  Constitution,  he  is 
not  to  be  held  responsible  if  he  therein  committed  an  error. 
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I  pToceedi  to  si^ue  these  points  in  the  order  in  which  they  have  been  stated. 
First,  then,  is  tte  Preaideat  responsible  for  an  official  act  doae  by  him  under  an 
erroneons  construction  of  an  act  of  Congress  1  I  agree  that  ignorance  or  mis- 
conception of  the  law  does  not,  in  general,  excuse  a  party  from  civil  or  criminal 
liability  for  an  act  contrary  to  law.  But  this  well-established  rule  has  excep- 
tions equally  well  established,  and  the  case  here  falls  within  one  of  the  excep- 
tions, and  not  within  tbe  rule.  Where  a  law  is  passed  which  concerns  the  Pres- 
ident, and  touches  his  official  duties,  it  is  nut  only  his  right,  but  bia  duty,  to 
determine  for  himself  what  is  the  true  construction  of  the  law,  and  to  act,  or 
refuse  to  act,  according  to  that  determination,  whatever  it  may  be.  He  is  an 
executive  ofl5cer,  not  a  mere  ministerial  officer.  He  is  invested  with  a  discre- 
tion, with  the  right  to  form  a  judgment,  and  to  act  under  his  judgment  so 
formed,  however  erroneous.  No  sucb  discretion  is  allowed  to  a  ministerial 
officer.  His  business  is  not  to  construe  the  law,  but  merely  to  perform  it,  and 
he  acts  at  his  peril  if  he  does  not  do  that  which  is  commanded  by  reason  of  an 
erroneous  cooBtmction,  however  honestly  entertained. 

But,  as  I  have  said,  the  President  is  not  a  ministerial  officer.  His  function  is 
not  merely  to  execute  laws,  but  to  construe  them  as  well.  The  Constitution 
makes  this  too  clear  for  question.  It  does  not,  it  is  true,  vest  him  with  judicial 
power,  which  always  im])lies  tbe  exercise  of  discretion.  It  vests  him  with  the 
executive  power,  but,  nevertheless,  with  a  discretion  as  to  the  mode  of  its  ese- 
.cntion.  The  Constitution  contemplales  that,  in  the  exercise  of  that  executive 
powei',  he  may  be  involved  in  doubt  and  perplexity  as  to  tbe  manner  of  its 
exercise,  and,  therefore,  gives  him  the  privilege  of  resorting  to  his  cabinet 
officers  for  advice.  The  Constitution  biuds  him  by  an  oath  not  only  faithfully 
,  to  execute  his  office,  not  merely  to  carry  into  execution  laws  of  Congress,  but 
1  also,  to  the  beet  of  his  ability,  to  preserve,  protect,  and  defend  the  Constitution 
i  itself.     This  great  trust  implies  the  exercise  of  a  large  discretion 

It,  is  sufficient  upon  this  point  to  cite  a  late  opinion  of  the  Supreme  Court  of 
the  United  States  in  what  is  called  the  Mississippi  injunction  case  decided  in 
April,  1867.  Mr.  Chief  Justice  Chase,  delivering  the  opinion  of  tbe  court- 
Bays : 

It  la  assumed  bj  the  counsel  for  the  State  of  Mississippi  that  tbe  President  m  llie  execu- 
tkia  of  tbe  reconstruction  acts,  is  reciuired  to  peTfoim  a  mere  mmisteiial  dnlj  In  this 
Wsumption  there  is,  we  think,  a  confounding  of  the  terms  miuisterial  and  executive,  which 
are  b;  no  means  equivalent  in  import.  A  tninistcrial  dutf,  tbe  performance  of  nbich 
may,  in  proper  cases,  be  required  of  a  head  of  a  department  bf  judicial  process,  is  one  in 
respect  to  which  notbiu);  is  left  to  discretion.  It  is  a  simple,  de^nite  dntj,  aiisiug  under 
uonditiona  admitted  or  proved  to  exist,  or  imposed  by  law. 

Ai^cr  citing  some  cases  of  merely  ministerial  duty,  the  Chief  Justice  pro- 
ceeds as  follows : 

In  each  of  these  cases  nothing  was  left  to  discretion.  There  was  no  room  fur  the  exercise 
of  juflgment,  The  law  required  the  performance  of  b  single,  specific  act,  and  that  per 
tbrmBnce,  it  was  held,  might  berequired  by  manrframus.  Very  different  is  the  duty  ot  the 
President  in  the  exercise  of  the  power  to  see  that  the  laws  are  faithfully  executed,  and 
among  those  taws  tbe  acta  nained  in  tbe  bill.  Theduty  thus  imposed  on  the  President  is  in 
no  just  sense  ministerial.  It  is  purely  executive  and  political.  An  attempt  on  the  part  of 
Mie  judicial  department  of  the  government  to  enjoiQ  the  porformancu  ot  such  dutKS  by  the 
Presideot  mi^bt  be  juetly  characterised,  in  the  language  of  Chief  JustiLe  Marshall,  as  an 
"  abaard  and  excessive  extravagance."    It  is  true  that,  id  the  instance  before  un,  tbe  inter- 

toaition  of  tbe  court  is  not  sought  to  enforce  action  by  the  Executive  under  constitutional 
!g[s1atioii,  but  to  restrain  such  actioa  under  legislation  alleged  to  be  unconstitutional    But 
Wa  are  unable  to  poiceive  ibat  this  circumstaccfi  takes  the  case  out  of  the  general  priur.iple 
.   whleb  forbids  judicial  interference  with  tbe  exercise  of  executive  discretion 

When,  therefore,  this  tenure-of- office  act  came  to  be  considered  by  the  Presi 

dent  in  reference  to  his  purpose  to  remove  Mr,  Stanton  from  ofcce,  he  had  a 

right  and  it  waa  his  duty  to  decide  for  himself  whether  the  proposed  removal 

of  Mr.  Stanton  was  or  was  not  forbidden  by  the  act.     As  yet  that  act  had 

j   received  no  construction  by  the  judicial  department,  nor  had  the_ President  any 
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ftuthority  to  send  the  act  to  the  Sapreme  Court,  and  require  the  judgment  of 
that  court  upon  its  true  meHning.  The  Constitution  gave  him  no  right  to  resort 
to  the  judges  for  advice.  He  could  not  settle  his  doubts,  if  he  entertained  doubts, 
by  asking  any  other  opinions  than  those  of  the  heads  of  departments. 

But  the  President  was  not  even  required  to  ask  the  advice  of  his  cabinet,  nor 
even  of  his  Attorney  General,  to  which  officer  he  may  resort  for  advice  as  a 
head  of  department  under  the  provisions  of  the  Constitntion,  and  whose  special 
duty  it  is  made  by  an  act  of  Congress  to  give  the  President  advice  when  called 
for  by  him  on  any  queatiou  of  law.  The  President,  although  such  aids  are 
given  to  him  by  the  Constitution  in  forming  his  judgment  on  a  question  of  law, 
is  not  bound  to  resort  to  them.  He  may  do  so  out  of  abundant  caution,  but 
such  is  his  own  latitude  of  discretion  that  he  may  act  without  invoking  such 
aid,  or  he  may  reject  the  advice  when  asked  for  and  given,  and  lawfully  decide 
for  himself,  though  perhaps  not  so  wisely  or  cautiously. 

Besides  this  Iat«  authoritative  exposition,  as  to  the  discretionary  power  of 
the  President,  there  is  abundance  of  other  authority  entitled  to  the  gravest  con- 
sideration, which  might  be  adduced  to  the  same  effect,  and  which  I  propose  to 
introduce  upon  the  next  point,  wliich  I  now  proceed  to  consider,  and  that  point 
is,  that  if  the  President  had  so  construed  this  tenure-of-o(fice  act  as  to  he  satis- 
fied that  Mr,  Stanton  came  wiihin  its  provisions,  but  was  also  of  opinion  that 
the  law  in  that  respect  was  contrary  to  the  Constitution,  he  is  not  to  be  held 
responsible  if  therein  he  committed  an  error.  The  case  in  that  aspect  stood 
thus  :  here  was  an  act  of  Congress  which,  in  the  construction  given  to  it  by  the 
President,  forbade  the  removal  of  Mr.  Stanton  from  the  War  Department.  Tlie 
President,  in  the  exercise  of  his  execntive  functions  and  of  his  duty  to  see  that 
the  laws  were  faithfully  executed,  came  to  the  conclusion  that  in  the  execution 
of  so  much  of  this  executive  duty  as  had  relation  to  the  administration  of  the 
War  Department,  it  was  expedient  to  place  it  in  the  hands  of  another  person. 
His  relations  with  Mr.  Stanton  were  snch  that  he  felt  unwilling  any  longer  to 
he  responsible  for  his  acts  in  the  administration  of  that  department,  or  to  trust 
him  as  one  of  his  confidential  advisers.  The  question  at  once  arose  whether 
this  right  of  removal,  denied  to  him  by  this  law,  was  given  to  him  by  the  Con- 
siitution  j  or,  to  stale  it  in  other  words,  whether  this  law  was  ia  this  respect  in 
pursuance  of  the  Oonstitation. 

Now,  it  appears  that  his  opinion  upon  this  question  had  been  made  up  delib- 
erately. When  this  same  law  was  on  its  passage  and  had  been  presented  to 
him  for  his  approval,  his  opinion  was  formed  that  it  was  in  violation  of  the  Con- 
stitution. He  refused  to  approve  it,  and  returned  it  to  Congress  with  a  message 
in  which  this  opinion  was  distinctly  announced.  It  passed,  notwithstanding, 
by  a  constitutional  majority  in  both  houses.  No  one  doubts  that  then,  at  least, 
he  had  a  perfect  right  to  exercise  a  discretion,  and  no  one  has  ever  yet  asserted 
that  an  error  in  an  opinion  so  formed  involved  him  in  any  liability. 

The  exercise  of  that  veto  power  exhausted  all  his  means  of  resistance  to  what 
he  deemed  an  unconstitutional  act,  in  his  legislative  capacity  ;  and  so  far  as  the 
law  provided  a  rule  of  action  for  others  thau  himself,  no  other  means  of  resist- 
ance were  left  to  him.  But  this  law  was  directly  ajraed  at  him  and  the  exercise 
of  the  executive  power  vested  in  him  by  the  Constitution.  When,  therefore,  he 
came  a  second  lime  to  consider  it,  it  was  in  the  discharge  of  an  executive  duty. 
Had  he  then  no  discretion  of  any  sorti  Was  he  bound  to  act  in  a  merely  min- 
isterial capacity  1  Having  once  finally  exercised  a  discretion  in  his  legislative 
capacity  to  prevent  the  passage  of  the  law,  was  he  thereby  deprived  of  his  dis- 
cretion in  his  executive  capacity  when  he  was  called  upon  to  act  nnder  it? 

It  has  been  said  that  a  law  passed  over  a  President's  veto  by  a  majority  of 
two-thirds,  has  a  greater  sanction  than  a  law  passed  in  the  ordinary  way  by  a 
mere  majority.  1  know  that  there  are  those  who,  while  they  admit  that,  as  to 
a  law  passed  in  the  ordinary  mode  by  the  concurrent  acts  of  M»e  two  houses  and 
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tte  Presiclent,  it  may  be  questioned  on  the  score  of  unconstitntionality,  yet  mala, 
tain  that  a  law  not  pasaed  by  such  a  concurrence,  but  by  the  separate  action  of 
the  two  houses  without  the  concurrence  of  the  execttive,  or  against  his  will,  is 
something  superior  to  ordinaj-y  legislation,  and  lakes  the  character  of  a  funda- 
mental or  organic  enactment.  But  this  is  a  modem  heresy  uosustained  by  the 
slightest  reason  or  authority.  It  is  at  last  but  a  legislative  act.  It  stands  upon 
an  equal  footing  with  other  legislative  acts.  It  cannot  be  put  upon  higher 
ground  or  lower  ground.  No  distinction  is  allowable  between  the  one  and  the 
other.  But,  if  it  were,  it  certainly  would  seeia  more  reasonable  that  such  a 
law,  passed  by  one  co-ordinate  department,  would  stand  on  lower  ground  than  a 
law  passed  with  full  concurrence  of  both  departments. 

The  qnestion  then  recurs,  is  the  President  invested  with  a  discretion  in  his 
executive  capacity  t  In  the  exercise  of  that  discretion  may  he  compare  the  law 
with  the  Constitution,  and  if,  in  his  opinion,  the  law  vests  him  with  a  power  not 
granted  by  the  Constitution,  or  deprives  him  of  a  power  which  the  Constitution 
does  grant,  may  he  refuse  to  execute  the  power  so  given,  or  proceed  to  execute 
the  power  80  taken  away?  We  have  already  cited  a  late  decision  of  the  Supreme 
Court  directly  in  point.  That  presented  the  direct  qnestion  whether  as  to  the 
reconstruction  acts  passed  like  this  tenure-of-office  act  by  a  vote  of  two-thirds 
in.  each  house,  the  President  had,  notwithstanding,  in  reference  to  those  laws, 
an  executive  discretion.     The  decision  maintains  that  he  had. 

I  now  proceed  to  show  that  this  is  no  modem  doctrine.  The  authorities  which 
I  shall  cite  go  beyond  the  necessities  of  this  case.  Some  of  them  go  to  the 
length  of  asserting  that  this  executive  discretion  survives  even  after  the  passage 
of  the  law  by  the  legislative  department  it  has  been  construed  by  the  judicial 
department,  and  in  that  extreme  case  leave  the  President  at  last  to  act  for  him- 
self iu  opposition  to  both  the  other  departments.  I  will  first  cite  some  opinions 
Hpon  this  extreme  position. 
Mr.  Jefferson  says: 

The  aecond  qnestion,  whether  the  judges  are  inyested  with  eiclnsiTe  autborily  lo  decide 
on  (he  conslitutionalilyof  a  law,  has  been  heretofore  asubjeet  of  consideration  with  me  in  the 
eiercise  of  official  duties.  Certainlj  there  is  not  a  word  in  the  Constitution  which  has  given 
that  power  to  them  more  than  to  the  executive  or  legislative  branches.  Queations  of  property, 
of  characler,  and  of  crime,  bein?  ascribed  to  the  judges,  thtongh  a  definite  course  of  legal 
proceedings — laws  involving  such  questions  belong  ol  course  to  them,  and  as  they  decide  on 
them  ultimately  and  without  appeal,  they  of  course  decide /or  theiaselues.  The  constitutional 
validity  of  the  law  or  laws  prescribing  executive  action,  and  to  be  administered  by  that  branch 
ultimately  an<]  without  appeal,  the  executive  must  decide  for  ihemsetnea  also  whether  under 
the  Constitution  they  are  valid  or  not.  So,  also,  as  to  laws  governing  the  proceedings  of  the 
le^slature;  that  body  must  judge /or  itself  the  constitutionality  of  the  law,  and,  equally, 
without  appeal  or  control  from  its  co-ordinate  branches.  And,  in  general,  that  branch  which 
is  to  act  ultimately  and  without  appeal,  on  any  law,  is  the  rightful  expositor  of  the  validity 
of  the  law,  uncontrolled  by  the  opinions  of  the  other  co-ordinate  authorities- 
President  Jackson,  in  his  veto  message  upon  the  hank  hill,  uses  this  language  : 
If  the  opinion  of  the  Supreme  Court  covered  the  whole  ground  of  this  act  it  ought  not  to 
control  the  co-ordinate  authorities  of  this  government.  The  Congress,  the  Eiecutive,  and 
the  court  must  each  for  itself  be  guided  by  ile  own  opinion  of  the  Constitution. 
Mr.  Van  Burcn  makes  use  of  this  language  : 

Everybody  hnows  that  an  act  which  is  contrary  to  the  Constitution  is  a  nullity  although 
it  may  have  passed  ac<^ording  to  Iho  forms  of  the  Cooslitution,  That  matrument  creates 
several  departmonts,  whose  duty  it  may  become  lo  act  upon  such  a  bill  m  the  peilormance 
of  their  respective  functions.  The  theory  of  the  Conalitutiou  is  that  these  departments  are 
co-ordinate  and  independent  of  each  other,  aud  that,  when  thoy  act  in  their  apprjpnato 
spheres,  Ihey  each  have  a  right,  and  it  is  the  duty  of  each  to  judge  for  thetnaelves  in  respeit 
to  the  authority  and  requirements  of  the  Constitution  without  being  controlled  or  interfered 
with  by  their  co-departments,  and  are  each  responsible  to  the  people  alone  for  the  manner 
in  which  they  discharge  their  respective  duties  iu  that  regard.  It  is  not  theretore  to  be 
presumed  that  that  instrument,  after  making  it  the  President's  especial  duty  to  take  an 
08th  to  protect  and  uphold  the  ConsUtution  and  prevent  its  violation,  intended  to  deny  to 
him  the  right  to  withhold  his  assent  from  a  measure  which  he  might  conscientiously  believe 
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■wonH  have  ttat  effect  and  to  impose  upon  him  the  neceEsitj  of  outragicg  his  conscience  hy' 
making  bimseJf  a  party  to  such  a  violation. 

Whether  tliese  views  are  sound  or  not  is  not  now  the  question.  It  happens 
that  as  to  thia  tonure-of-civil- office  law,  it  has  never  been  held  by  the  Supreme 
Court  to  be  constitutional.  But,  if  it  had  been  otherwise,  if  this  law  had  been 
pronounced  constitutional  by  a  solemn  decision  of  the  Supreme  Court  of  the 
"United  States,  what  ground  would  there  ba  for  holding  the  President  guilty  of 
a  high  misdemeanor  in  forming  an  opinion  sanctioned  by  the  authority  of  three 
of  bis  predecessors  ? 

I  will  now  call  attention  to  certain  leading  authorities  upon  the  point  that  a 
law  passed  by  Congress  in  violation  of  the  Constitution  is  totally  void,  and  as 
to  the  discretion  vested  in  the  President  to  decide  for  himself  the  question  of 
the  validity  of  such  a  law.     I  cite  first  from  the  Federalist,  No.  76  ; 

Tliere  is  no  position  which  depends  on  cleaver  principles  thfu)  that  every  act  of  a,  delegated 
anthurity  contrary  to  the  tenor  of  the  commission  under  which  it  is  oxerciaed,  is  Toid.  No 
lenslatLve  act,  therefore,  contrar;  to  the  Constitution,  can  be  valid. 

If  ic  be  s^d  that  the  legislative  body  are  themselves  the  ci      

powers,  and  Chat  the  construction  tbey  put  upon  them  is  conci 

it  may  be  answered  that  this  cannot  be  the  natural  presumption  where  it  is  not  to  be  collected 

from  any  particular  provisions  in  the  Constitution. 

I  cite  next  from  No.  31  of  the  rederali?t,  in  reference  to  that  clause  of  the 
Constitution  declaring  ita  supremacy  and  the  supremacy  of  the  laws.     It  is  said : 

It  will  not,  I  presume,  have  escaped  observation  that  it  eypresstg  coiitines  this  supremacy 
to  laws  made  pursuani  to  the  Constttution,  which  I  mention  merely  as  an  instance  of  caution 
in  the  convention ;  since  that  limitalion  would  have  been  to  be  understood,  though  it  had 
not  been  expressed. 

Chancellor  Kent,  in  the  first  volume  of  hie  Commentaries,  nses  this  language ; 

But  in  this  and  all  other  countries  where  there  is  a  written  constitution  designating  the 
powers  and  duties  of  the  legislative  as  well  as  of  the  vther  departments  of  the  government,  an 
act  of  the  legislature  may  be  void  as  being  against  the  Constitution. 
Speaking  of  the  legislative  power,  the  Chancellor  adds : 

It  is  liable  to  be  constantly  swayed  by  popular  prejudice  and  passion,  and  it  is  difficult  to 
keep  it  from  pressing  with  injurious  weight  upon  the  constitutional  rights  and  privileges  of 
the  ether  departments. 

In  Haybnrn'fl  case  (2  Dall.,  page  407)  the  opinions  of  the  judges  of  the  cir- 
cuit courts  of  the  United  States  for  the  districts  of  New  York,  Pennsylvania, 
and  North  Carolina,  upon  the  constitutionality  of  the  act  of  March  23, 1792,  are 
reported.  This  act  pnrpotted  to  confer  upon  the  judges  a  power  which  was  not 
judicial.  They  were  of  opinion  that  Congress  had  no  authority  to  invest  them 
with  any  power  except  such  as  was  strictly  judicial,  and  they  were  not  bound 
to  execute  the  law  in  their  judicial  capacity. 

In  Calder  vs.  Bull,  (3  Dall.,  page  398,}  speaking  of  the  paramount  authority 
of  Federal  and  State  constitutions,  it  is  said: 

It  any  act  of  Congress  or  of  the  legislature  of  a  State  violates  those  constitutional  provi- 
sions, it  la  unquestionably  void. 

In  Van  Horn's  Lessee  w*.  Do  rrance,  (2  Dall,,  page  308,)  we  find  the  following: 
What  are  legislatures  i  Creatures  of  the  Constitution ;  they  owe  their  distance  to  ttia 
Constitution.  They  derive  their  powers  from  the  Constitution.  It  is  their  commission;  and, 
therefore,  all  their  acta  must  be  conformable  io  it,  or  else  t&ey  will  be  void.  Whatever  may 
he  the  case  in  other  countries,  yet  in  this  there  can  be  no  doubt  that  every  act  of  the  legis- 
lature repugnant  to  the  Constitution  is  absolutely  void. 

Chief  Justice  Marshall,  delivering  the  opinion  of  the  court  in  Marbury  va- 
Madison,  says : 

It  is  a  proposition  too  plain  to  bo  contested  that  the  Conatltution  controls  any  legislative- 
act  repugnant  to  it,  or,  that  the  legislature  n-ay  alter  the  Constitution  by  an  ordinary  act. 
Between  these  alternatives  there  is  no  middle  ground.  The  Constitution  is  either  a  superior, 
paramount  law,  unchangeable  by  ordinary  means,  or  it  is  on  a  level  with  ordinaij  legislative 
acts,  and  like  other  acts,  in  alterable  when  the  legislature  shall  please  to  alter  it.  If  the- 
former  part  of  the  altemative  be  true,  then  a  legislative  act  contrary  to  the  ConslituUon  ia< 
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not  law :  if  tbe  latter  part  be  tme,  tben  written  couetitiitions  are  absurd  Btl«inplfi  on  tbe 

fiart  or  tbe  peuple  to  limit  a  power  in  its  nature  illimitable.  Certaicif  all  tbose  who  baTe 
ramed  written  coDstitutions  contemplate  them  as  forming  the  fundamental  and  paramount 
law  of  the  nation,  and,  consequently,  the  theory  of  every  such  governmeut  must  be,  that  an 
Bctof  the  legislature,  repugnant  to  the  Cocstitution  is  void.  Thus  fhe  particular  phraseol- 
ogy of  the  CoDStitutioD  of  the  United  States  confinns  and  stren^heng  the  principle,  sup- 
poaed  to  be  essential  t^  all  written  constitutions,  that  a  law  repugnant  to  the  Constitution 
ia  void;  and  that  courts,  as  well  as  aiher  departmenls,  are  bound  by  that  instrument. 

In  Dodge  v».  Woolsey,  (18  Howard,  pages  347-8,)  the  court  say : 

Tbe  departments  of  the  government  are  legislative,  executive  and  judicial.  They  are 
co-ordinate  in  degree  to  tbe  extent  of  the  powers  delegated  to  each  of  them.  Each,  in  the 
exercise  of  its  powers,  is  independent  of  tlie  other,  but  ail,  rightfully  done  by  either,  is  bind- 
ing upon  tbe  others.  The  Constitution  ia  supreme  over  all  ol  them,  because  the  people  who 
ratified  it  have  mode  it  so ;  consequently  anything  which  may  he  done  unauthorized  by  It  is 
unlawful. 

Again,  in  22  Howard,  page  342,  the  nullity  of  any  act  ineonaiatent  witJi  the 
CoDstitution  is  produced  by  the  declaration  that  the  Constitution  is  the  aupreme 
law. 

I  will  now  refer  to  some  decisions  of  the  Supreme  Court  of  the  United  States, 
which  relate  more  particularly  to  the  point,  that  as  an  executive  officer  the  Pree- 
ident  is  vested  with  a  discretion 

In  Matbury  v^.  Madison  (1  Cranch,  page  380)  ia   the  following: 

Bj  tho  Cons^tntion  of  tbe  United  States  the  President  is  invested  with  certiun  important 
political  powers,  in  tbe  exercise  of  which  be  Is  to  use  bis  own  discretion,  and  is  accountable 
only  to  bis  country  in  his  political  character,  and  to  his  own  conscience.  To  aid  him  in  tho 
performance  of  these  duties  he  is  authorised  to  appoint  certain  officers  to  set  by  hia.  aatboiily 
and  in  conformity  with  his  orders.  In  such  cases  tlieir  acts  are  his  acts,  and  in  whatever 
opinion  may  be  euterttuned  of  the  manner  in  which  executive  discretion  may  be  used,  still 
fliere  exists,  and  exist,  no  power  Ut  control  this  discretion. 

And  in  Martin  vt.  Mott  (12  Wheatoa,  page  31,)  this; 

Tbe  law  iioes  not  provide  for  any  appeal  from  the  judgment  of  the  President,  or  for  any 
right  in  eubordinale  officers  to  review  his  decision,  and,  in  effect,  defeat  it.  Whenever  a 
Btatule  gives  a  discretionary  power  to  any  person  to  be  eietcised  by  him  upon  his  own 
opinion  of  certain  facts,  it  is  a  sound  rule  of  construction  that  tbe  statute  constitutes  him  the 
sole  and  exclusive  iudge  of  the  existence  of  those  facts. 

Quolationa  from  opinions  of  the  Supreme  Court  maintaining  that  the  executive 
power  of  the  President  is  in  no  sense  merely  ministerial  hut  strictly  discrelitm- 
ari/,  might  be  multiplied  indefinitely.  And,  indeed,  it  is  easy  to  show,  from 
repeated  decisions  of  the  same  court,  that  the  heads  of  departments,  except 
where  the  performance  of  a  Rpecific  act  or  duty  is  required  of  them  hy  law,  are 
in  no  sense  ministerial  officers,  but  that  they  too  are  clothed  with  a  discretion, 
and  protected  from  responsibility  for  error  in  the  exercise  of  that  diacretion. 
Thus,  Decatur  vs.  Paulding,  14  Petera  j  Kendall  vs.  Stokee,  3  Howard ;  Bra- 
ehear  vs.  Mas'on,  6  Howard;  in  which  latter  case  the  court  aaya  : 

Tbe  duly  required  of  tbe  Secretary  by  the  resolution  was  to  be  performed  by  bim  as  tlie 
bead  of  one  of  the  executive  deparlmeuta  of  the  government.  In  the  ordinary  discharge  of  bis 
Vfficial  duties  I  that  in  general  such  dnlies,whetber  imposed  by  act  of  Congress  or  hyrcaulntion, 
are  not  merely  ministerial  duties;  thatthe  bead  of  anexecutive  department, of  tbegovemnient, 
in  tbe  administration  of  the  various  and  important  concerns  of  bis  office,  is  continually 
required  to  exercise  judKmeit  and  discretion;  and  that  the  court  could  not,  by  mandamtis, 
.act  directly  upon  the  officer,  to  guide  and  control  his  judgment  and  discretion  in  matters  com- 
,  uiitted  t«  Ilia  care  in  the  ordinary  discharge  of  bis  official  duties. 

I  will  now  ask  your  attention,  senatora,  to  the  remaining  articles. 

And  firat  the  four  conspiracy  articles.  These  allege  that  the  President  nnlaw- 
fully  conspired  with  Lorenzo  Thomas,  and  others  to  the  House  of  R«presenta- 
-tives  unknown,  on  the  21st  of  Fehniary,  IS68— first,  to  hinder  and  prevent 
Edwin  M.  Stanton,  Secretary  of  War,  from  holding  the  ofGce  of  Secretary  for 
the  Department  of  War,  contrary  to  the  conspiracy  act  of  July  31,  1861,  and 
in  violation  of  the  Oonstitution  of  the  United  States;  second,  to  prevent  and 
JiinSer  tbe  execution  of  the  "act  regulating  the  tenure  of  certain  civil  offices," 
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and  in  pursnaiice  of  this  conspiracy  did  unlawfully  attempt  to  prevent  Edwin 
M.  Stanton  from  holding  the  said  office ;  third,  by  force  to  seize,  take,  and  pos- 
aesa  the  property  of  the  United  States  in  the  Department  of  War,  in  the  custody 
and  charge  of  Edwin  M.  Stanton,  Secretary  thereof,  contrary  to  the  conspiracy 
act  of  July  31,  1861,  and  of  the  tenure-of-ofBce  act ;  fourth,  with  intent  unlaw- 
fully to  seize,  take,  and  possess  the  property  of  the  United  States  in  the  Depart- 
ment of  War,  iu  the  custody  of  Edwin  M.  Stanton,  the  Secretary  thereof,  with 
intent  to  violate  the  "  act  regulating  the  tenure  of  certain  civil  offices." 

It  will  be  seen  that  these  four  conspiracy  counts  all  relate  to  the  same  subject- 
matter,  the  War  Office,  the  Secretary  of  the  War  Office,  and  the  public  property 
therein  situated.  And  this  is  all  that  is  necessary  to  be  said  about  these  arti- 
cles ;  for  not  a  scintilla  of  proof  has  been  adduced  in  their  support.  The  case 
attempted  to  be  made  out  under  these  conspiracy  avticleB  by  the  managers  was, 
in  the  first  place,  by  the  production  of  the  two  sets  of  orders  issued  on  the  2Ist 
of  February.  But  as  these  of  themselves  did  not  amount  to  evidence  of  a  con- 
spiracy, as  they  carried  the  idea  of  no  unlawfnl  agreement,  hut  simply  stood 
upon  the  footing  of  an  order  given  by  a  President  to  a  subordinate,  the  mana- 
gers, in  order  to  make  some  show  of  a  case,  offered  to  introduce  the  declarations 
of  Gflneral  Thomas,  made  on  the  night  of  the  Slst  and  on  the  22d  of  February 
and  other  days,  intending  to  show  a  purpose  on  his  part  to  obtain  possession  of 
the  department  and  the  property  of  the  department  by  intimidation  and  force. 
Objection  was  made  at  the  lime  to  tlie  introduction  of  these  declarations  without 
laying  a  foundation  upon  which  the  President  could  be  made  liable  by  such 
declaration.  Impressed  with  this  objection,  the  manager  who  opened  the  pros- 
ecution, after  some  consideration,  at  length  answered  an  inquiry  of  a  senator, 
that  he  expected  to  follow  up  the  proof  of  the  declarations  hy'proof  coimecting 
the  President  with  them.  Upon  that  assurance  he  was  allowed  to  give  the 
declarations  of  Gfeneral  Thomas  in  evidence.  But  that  is  the  last  we  have  heard 
of  any  supporting  proof  so  promised.  Not  a  scintilla  of  proof  has  been  obtained 
from  General  Thomas  or  from  any  other  quarter,  under  the  conspiracy  charge, 
of  any  authority  given  or  intended  to  be  given  by  the  President  to  General 
Thomas  to  resort  to  force,  intimidation,  or  threats  in  the  execution  of  the  order 
which  the  President  had  given.  This  is  quite  enough  to  say  with  regard  to 
those  articles. 

Next,  as  to  the  nintb  article,  usually  known  as  the  Emory  article.  It  had 
DO  substance  in  itself  from  the  beginning,  and,  since  the  testimony  of  Mr. 
Welles,  remains  without  the  slightest  foundation. 

Next,  as  to  the  tenth  article,  relative  to  the  speeches  made  at  the  Executive 
Mansion,  at  Cleveland,  and  at  St.  Louis,  in  the  months  of  August  and  Septem- 
ber, isec.  It  is  iu  the  name  of  all  the  people  of  the  United  States  that  you, 
senators,  are,  in  this  article,  called  upon  to  hold  the  President  of  the  United 
States  criminally  lesponsihle,  even  to  the  loss  of  his  office,  for  speaking,  as  the 
article  baa  it,  with  a  loud  voice  to  assemblages  of  American  citizens,  what  is 
called  scandalous  matter  touching  the  thirty-ninth  Congi-ess  of  the  Unit«d 
States. 

Iu  the  first  place,  that  political  body  did  not  deem  it  necessary  to  guard  their 
own  honor  and  privileges  by  taking  notice  of  charges  so  made  against  them- 
selves. Every  word  charged  had  been  brought  to  their  notice,  and  they  were 
pressed  again  and  again  to  commence  proceedings  to  vindicate  their  honor  thus 
aspersed,  But  they  delibeiately  declined  to  interfere,  and  so  the  slander,  if  it 
were  a  slander,  spoken,  and  the  object  against  which  it  was  spoken,  have  all 
passed  away,  and  a  new  Congi-ess  finds  it  necessary  to  vindicate  the  honor  of 
its  defunct  predecessor  by  doing  that  which  its  predecessor  refused  to  do  for 
itself. 

When  the  statutes  of  scandalum  magnatum,  prevailed  and  were  in  fall  force 
in  England,  there  happened  this  case,  which  will  he  found  reported  iu  Yelver- 
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ton :  a  coramoQ  citizen  was  prosecuted  for  seandalons  matter  spoken  of  s  peer. 
Pending  the  prosecution  the  great  man  lost  his  peerage ;  whereupon  it  was 
decided  that  the  prosecation  should  he  dismissed. 

It  passes  comprehension  that  such  an  article  as  this  tenth  article  should  be 
gravely  presented  in  the  name  of  the  American  people  for  words  spoken  to 
them  by  one  of  their  servants,  the  President,  against  another  of  their  servants, 
the  Congress  of  the  United  States.  If  there  is  any  one  precious  right  which 
our  people  value  as  a  jewel  beyond  price,  it  is  the  right  of  free  speech  with  the 
corresponding  right  of  a  free  press.  Muzzle  the  one  or  gag  the  other,  and  we 
are  back  again  to  the  times  when  there  was  no  such  body  in  the  state  as  the 
people. 

This  tenth  article  carries  us  back  five  hundred  years,  to  the  days  when  the 
privilege  of  Parliament  meant  the  privilege  of  the  House  of  Lords,  and  no  com- 
mon man  dare  apeak  against  its  authority,  or  the  authority  or  personal  character 
of  the  great  men  of  the  realm  who  sat  there.  A  common  man  said  of  that  proud 
prelate,  the  Bishop  of  Norwich,  "  You  have  writ  me  that  which  is  against  the 
word  of  God,  and  ihe  maintenance  of  superstition."  Straightway  the  privilege 
of  Parliament  seized  him  and  punished  him.  Another  said  of  my  Lord  Aber- 
gavenny, "  He  sent  for  me  and  put  me  in  little  ease.'  That  poor  man  was  seized 
at  once  and  punished  for  daring  to  apeak  thus  of  one  of  the  magnates  of  the  land. 

But  the  spirit  of  English  liberty,  after  struggling  for  years,  at  last  proved 
victorious  over  these  ancient  abuses,  and  a  man  in  England  may  now  spciik  his 
religious  sentiments  without  fear  of  the  fires  of  Smithfield ;  he  may  discuss  the 
proceedings  of  the  great  men  of  Parliament  with  at  least  a  fair  opportunity  of 
defending  the  lihevty  of  speech.  And  at  last  the  press  of  that  country  has 
cleared  itself  of  nearly  ail  the  shackles  that  have  been  imposed  upon  it. 
Kominally  the  law  remains  unchanged.  Privilege  of  Parliament  has  not  been 
repealed ;  but,  like  the  sword  of  the  Black  Prince  in  Westminster  Abbey,  "  it 
lies  more  honorable  in  its  rust  than  iu  its  edge  ;  more  glorious  in  its  disuse  than 
in  its  service." 

Upon  the  formation  of  the  Constitution  of  the  United  States  onr  fathers  were 
not  unmindful  of  what  had  happened  in  the  past.  They  bad  brought  with 
them  the  traditions  of  suffering  and  persecution  for  opinion's  sake,  and  they 
determined  to  lay  here  for  themaelves  the  foundations  of  civil  liberty  so  strong 
that  they  never  could  be  changed.  When  our  Constitution  was  formed  and 
was  presented,  to  the  various  States  for  adoption,  the  universal  objection  made 
to  it  was  not  so  nJuch  for  what  it  contained  as  for  what  it  omitted.  It  was  said, 
we  find  here  no  bill  of  rights ;  we  find  here  no  guarantee  of  conscience,  of 
speech,  of  press.  The  answer  was,  that  the  Constitution  itself  was,  from  begin- 
ning to  end,  a  bill  of  rights  ;  that  it  conferred  upon  the  government  only  certain 
flpecified  and  delegated  powers,  and  among  these  were  not  to  be  found  any 
grant  of  any  power  over  the  conscience  or  over  free  speech  or  a  free  press.  The 
answer  was  plausible,  but  not  satisfactory. 

The  consequence  was  that  at  the  first  Congress  held  under  the  Constitution, 
according  to  instructions  sent  from  the  various  State  conventions,  ten  amend- 
ments were  introduced  and  adopted,  and  the  first  in  order  among  them  is  this 
amendment : 

Article  1.  Cocerea.s  shall  make  do  law  respecting  an  esfttbliahonent  of  religion  or  pro- 
hibilJug  tbe  free  eserciae  thereof ;  or  abridging  the  freedom  of  speech  or  of  thd  press  ;  or  the 
riffht  of  the  people  peatefullj  t«  assemble  and  to  petition  the  government  for  a  redress  of 


There,  in  that  article,  associated  with  religious  freedom,  with  the  freedom  of 
the  press,  with  the  great  right  of  popular  assemblage  and  of  petition — there  we 
find  safely  anchored  forever  this  inestimable  right  of  free  speech. 

Mark  now,  senators,  the  prescient  wisdom  of  the  people  !  Within  ten  years 
after  the  adoption  of  the  Constitution  the  government  was  entire!^  in  the  handa 
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of  one  party.  All  of  ita  departments,  executive,  legislative,  and  judicial,  were 
conuentrated  in  what  was  then  called  the  Federal  party.  But  a  formidable 
party  liad  begun  to  sbow  itself,  headed  by  a  forniidablo  leader — a  party  tlien 
called  the  RepuhUcan,  since  known  as  the  Democratic  party.  Notbing  was 
left  to  them  but  free  speech  and  a  free  press.  All  the  patronage  was  upon  the 
other  aide.  But  they  made  the  most  of  these  great  engines.  So  much,  how- 
ever, had  the  domiuant  party  bat  discretion,  coulident  in  its  party  strength, 
that,  irritated  to  folly  and  madness  by  the  fierce  attacks  made  upon  its  execu- 
tive, ita  judiciary,  and  its  boiisea  of  Congress,  in  an  evil  hour  it  pasaed  an  act, 
July  14,  1798,  entitled  "An  act  for  the  punishment  of  certaia  crimes  against  the 
United  States," 

The  second  section  of  this  act  provides  : 

Tliat  if  any  person  shall  write,  print,  utter,  puljliah  »  •  -  •  ^^y  false, 
scandalous,  atid  malicious  wtitings  af^inat  the  goYernment  of  the  United  State!*,  or  either 
house  of  the  Cansr«ss  of  the  United  States,  or  the  President  of  the  United  States,  with 
intent  to  defame  tEe  said  government  or  either  house  of  the  said  Congress,  or  the  said  Presi- 
dent, or  to  bring  them  or  either  of  them  into  contempt  or  disrepute,  or  to  excite  against  them, 
or  eitlier  or  any  of  them,  the  hatred  of  the  good  people  of  the  United  Slates  s  *  * 
such  persons  ■  *  •  •  gdall  bo  punished  by  a  fine  not  eieeeding  $3,000 
and  by  imprisonment  not  exceeding  two  years. 

No  act  has  ever  been  pasaed  by  the  Congi-esa  of  the  United  States  so  odions 
to  the  people  as  this.  Mr.  Hamilton  and  other  great  federalists- of  the  day 
attempted  in  vain  to  defend  it  before  the  people.  But  the  authors  of  the  law 
and  the  law  itself  went  down  together  before  the  popular  indignation,  and  this 
act,  which  was  gotten  up  by  a  great  and  powerful  party  ia  order  tn  preserve 
itself  in  power,  became  the  fatal  meana  of  driving  that  party  out  of  power,  fol- 
lowed by  the  maledictions  of  the  people. 

History  continues  to  teach,  now  as  heretofore,  that  "eternal  vigilance  ia  the 
price  of  liberty."  There  is  now,  as  tiiere  baa  been  in  the  past,  a  constant  ten- 
dency to  transfer  power  from  the  many  to  the  few.  There  the  danger  lies  to 
the  permanence  of  our  political  institutions,  and  ita  source  is  in  the  legislative 
department,  and  in  the  legislative  department  alone.  Guard  that  well  and  we 
are  safe  ;  and  to  guard  it  well  you  must  guard  the  other  departments  from  its 
encroachments.  Without  the  help  of  the  people  they  cannot  defend  themselves. 
The  last  attempt  manifested  in  thia  tenth  article  to  again  bring  into  play  the 
fearful  privilege  of  the  legislative  department  ia  only  a  repetition  of  what  has 
happened  from  the  dawn  of  history.  Wherever  that  baa  been  the  governing 
element  it  has  always  been  jealous  of  free  speech  and  a  free  press.  It  b 
been  so  with  the  absolute  monarch.  He  feels  secure,  surrounded  by  \ 
power,  sustained  by  armies  and  navies.  Accordingly  we  find  that  such  a  mon- 
ster as  Tiberius  pardoned  a  poor  wretch  who  had  lampooned  his  authority  and 
ridiculed  bis  conduct,  while  the  decemvirs  remorselessly  put  to  death  a  Roman 
satirist  who  was  bold  enough  to  attaclc  and  to  bring  into  contempt  their  authority. 

The  eleventh  article  ia  the  only  one  that  remains  to  be  conaidered.  I  confess 
my  inability  to  make  anything  out  of  that  article.  There  ia,  in  the  firet  place, 
a  reference  to  the  speech  of  the  18th  of  August,  1S66,  and  it  then  chains  sub- 
stantially the  jame  things  contained  in  the  tenth  article  in  reference  to  that 
speech,  adding  a  new  allegation,  not  auatained  by  proof  of  the  speech  itself  or 
by  any  other  proof  in  the  case,  that  by  that  speech  the  President  denied  the 
power  of  the  thirty-ninth  Congress  to  propose  amendraenta  to  the  Constitu- 
tion of  the  United  States.  Then  follow  indefinite  allegationa  of  contriving  means 
or  attempting  to  contrive  means  to  defeat  the  eiecutiou  of  the  tenure-of-civil- 
ofEce  act,  the  military  appropriation  act,  and  the  reconstruction  act.  What 
things  were  contrived  we  are  not  told,  nor  what  things  were  attempted  to  be 
contrived.  I  do  not  feel  warranted  in  taking  up  the  time  of  the  Senate  by  any 
further  consideration  of  this  anomoloua  article.  So  far  as  it  has  any  reference 
whatever  to  the  freedom  of  speech,  what  I  have  eaid  in  answer  to  the  tenth 


,  Google 


380  IMPEACHMENT   OF   THE    PRESIDENT. 

article  seems  to  be  sufficient.  As  to  anything  this  article  contains  bej-ond  refer- 
ence to  that  speech,  I,  for  one,  can  make  nothing  out  of  it. 

And  now,  senators,  after  this  review  of  ihe  articles  of  impeachment,  we  are 
prepared  to  form  some  idea  of  the  natnre  of  this  impeaebment  itself.  Where, 
now,  ia  the  mischief;  where  now  is  the  injury  to  any  individual  or  to  any  officer 
of  the  government  brought  about  by  the  action  of  the  President  1  Whether  actu- 
ated by  good  motives  or  bad,  no  injury  baa  followed;  no  public  interest  baa  suff- 
ered ;  no  efficer  has  been  changed,  either  rightfully  or  wrongfully  ;  not  an  item 
of  public  property  or  of  pubhc  money  has  passed  out  of  the  custody  of  law,  or 
lias  been  appropriated  to  improper  uses. 

To  ail  this  it  ia  said  that  it  ia  enough  that  the  law  baa  been  violated  ;  that 

Sowers  have  been  assumed  by  the  President  not  conferred  upon  bim  by  the 
onstitution  of  the  United  Statea.  It  is  in  the  order  of  the  Slat  of  February, 
1868,  that  it  ia  claimed  on  the  part  of  the  managers  that  the  President  usurped 
a  power  not  granted  by  the  Constitution. 

if  that  proposition  could  be  established  the  managers  would  still  be  a  great 
way  off  from  a  conviction  for  an  impeachable  offence.  Much  more  must  be 
made  out  besides  the  actual  violation  by  the  President  of  the  constitutional 
provision;  first  of  all,  the  criminal  intent  to  violate ;  and  secondly,  the  existence 
of  an  act  of  Congress  providing  that  aucb  violation  with  criminal  intent  should 
amount  to  a  high  crime  and  misdemeanor.  But  I  hasten  to  meet  the  managers 
upon  the  main  proposition,  and  I  maintain  with  confidence  that  the  order  issued 
on  the  31st  of  February,  1868,  for  the  removal  of  Mr.  Stanton,  was  issued  by 
the  President  in  the  exercise  of  an  undoubted  power  vested  in  him  by  the  Con- 
Htitution  of  the  United  Statea.  I*e  executive  order  issued  by  any  President, 
from  the  time  of  Washington  down  to  the  present,  comes  to  us  with  a  greater 
sanction  or  higher  authority  or  stronger  indorsement  than  this  order.  If  this 
order  is  indeed,  as  it  is  claimed,  a  usurpation  of  power  not  granted  by  the  Con- 
stitution, then  Washington  was  a  usurper  in  every  month  of  bis  administration, 
and  after  him  every  President  that  ever  occupied  that  high  o£6ee  from  bis  day 
to  that  of  the  preaent  incumbent ;  for  every  one  of  them  has  exercised,  without 
doubt  and  without  (juestiou,  this  executive  power  of  removal  from  office. 

So  far  as  this  question  stands  upon  authority,  it  may  be  said  to  have  been 
more  thoroughly  and  aatisfactorily  settled  than  any  one  that  baa  at  any  time 
agitated  the  country;  settled  first  in  1789,  by  the  very  men  who  framed  the 
Constitution  itself;  then,  after  the  lapae  and  acquiesence  of  some  forty  years, 
brought  again  and  again  into  question  in  high  party  timea  in  1826,  in  1830,  and 
in  1835,  But  in  the  worst  party  timea  it  was  never  changed  by  the  legiskture, 
but  left  as  it  was  until  the  ad  of  March,  1867,  when,  after  the  lapse  of  almost 
eighty  yeara,  a  new  rule  was  attempted  to  be  established  which  proposes  to 
reverse  the  whole  past. 

Now,  eenatora,  let  us  consider  upon  the  Constitution  itself  this  question  of 
the  executive  power  of  removal.  No  power  is  expressly  given  by  the  Consti- 
tution to  remove  any  civil  officer  from  office,  except  what  ia  given  by  impeach- 
ment. The  power  of  appointment  to  office,  however,  ia  expressly  given,  and 
that  is  given  to  the  President,  aa  to  certain  officers,  by  and  with  the  advice 
and  consent  of  the  Senate.  That  is,  in  the  act  of  appointing  to  office  the  main 

{lart  is  done  by  the  Esecative,  but  there  must  be  a  participation  therein  of  the 
egislative  department. 

Now,  all  agree  that  there  must  exist  somewhere  a  power  to  remove  oflieers 
for  other  causes  and  under  other  circumstances  than  those  which  would  justify 
or  require  impeachment.  Somewhere  in  the  executive  department,  or  in  the 
executive  and  legislative  departments  combined,  there  must  be  lodged  this  power 
of  removal.  Inasmuch  aa  it  ia  not  given  expressly  to  the  President,  does  it 
belong  to  both  ;  and  if  not  to  both,  to  which  of  the  two  does  it  properly  belong  ? 
Fbst  of  all,  then,  let  us  consider  the  thing  that  is  to  be  done.    It  is  a  con- 
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tingency  that  arises,  not  in  the  legislative  department,  but  ia  the  execntivo 
department.  It  concerns  an  officer  of  that  department  charged  with  the  execu- 
tion of  the  law.  He  is  in  the  performance  of  a  strictly  executive  duty.  It  is 
foQnd  necessary  to  displace  him.  Is  it  in  the  nature  of  things,  there  being  an 
executive  power  and  a  legislative  power,  that  there  can  be  a  doubt  that  it  is  the 
executive  power  that  must  now  be  called  into  action^ 

Consider  how  carefully  these  powers  are  separated  in  the  Conatitntion,  and 
their  functions  defined.  The  legislative  power  is  vested  in  the  leKiBlature. 
What  is  le^slative  power?  It  is  a  power  to  make  laws — a  power  to  legislate; 
not  a  power  to  carry  laws  into  execution  after  they  are  made  ;  not  a  power  to 
give  interpretation  to  laws  affer  ihey  are  made.  Its  function  begins  and  ends 
in  the  creation  of  law  itself.  Undoubtedly  the  legislative  power  has  much  to 
do  in  the  matter  of  offices  and  of  the  executive  department.  It  ia  a  part  of  the 
legislative  function  to  create  these  offices,  to  abolish  them,  to  define  the  duties 
of  the  incumbents,  to  amend  them,andfrom  time  to  time  change  them,  and  to  fix 
the  salaries  of  the  officers — all  these  are  properly  legislative  functions  having 
regard  to  executive  offices.  But  a  law  which  establishes  the  office  and  defines 
its  duties  does  not  put  the  officer  in  place,  or  the  law  in  process  of  execution. 
All  that  belongs  to  the  executive  department. 

Look  now  at  the  character  of  the  executive  department.  The  Constitution  of 
the  United  States  vests  all  executive  authority  in  the  President.  Wherever 
you  find  executive  power  to  be  exercised,  he  is  the  source  and  fountain  from 
which  it  must  proceed.  This  would  be  enough  of  itself,  but,  in  addition  to  this, 
he  alone,  and  not  Congress,  is  recLuircd  to  see  that  the  laws  are  faithfully  exe- 
cuted, and  he  alone  is  required  to  take  an  oath  to  preserve,  protect,  and  defend 
the  Constitution  of  the  United  States.  But  how  is  he  to  execute  the  h.wet 
Certainly  not  by  his  own  hands.  He  cannot  act  as  marshal  or  district  attorney, 
or  as  a  head  of  department.  He  must  see  that  the  laws  are  executed  by  the 
proper  agents,  and  he  must  see  to  it  that  they  axa  Jaithfuily  executed.  It  is 
not  a  barren,  abstract  duty  imposed  upon  him,  but  a  living  obligation,  with  the 
sanction  of  an  oath,  not  to  be  omitted  ander  any  circumstances,  Wherevet 
there  is  an  unfaithful  or  improper  officer,  the  President  of  the  United  States  has 
not  only  the  power  but  it  is  his  duty  to  remove  him.  The  truth  is,  it  would  be 
impossible  to  carry  on  this  government  under  any  other  idea  than  that. 

This  idea  of  a  participation  of  the  Senate  in  all  the  constantly  recurring 
questions  of  removal,  requiringinstant  action  for  the  safety  of  the  public,  would 
involve  administration  in  inextricable  confusion  and  difficulty.  It  would  turn 
the  Senate  into  the  most  corrupt  of  political  bodies.  It  would  fill  this  Senate 
chamber  with  cliques  and  favoritism.  It  would  lead  to  constant  cabals.  One 
thousandth  part  of  the  cases  requiring  actual  investigation  could  never  be  reached, 
and  those  that  could  be  reached  would  consume  the  entire  time  of  tlfe  Senate  to 
the  exclusion  of  all  other  public  busineas.  And,  again,  it  would  give  time  to 
unfaithful  officers  to  defy  the  Executive,  and  looking  to  the  Senate,  grow  bolder 
and  bolder  in  their  peculations. 

The  more  we  study  our  excellent  Constitution  the  clearer  it  becomes  that  the 
wise  men  who  framed  it  endeavored  in  all  possible  ways,  by  checks  and  balan- 
ces, to  keep  the  thvee  great  departments  co-ordinate  and  separate,  and.  as  far  as 
possible,  independent  of  each  other.  The  judiciaiy  department  ia  made  inca- 
pable of  exercising  any  other  than  a  judicial  function  ;  and,  in  general,  such  is 
the  case  with  regard  to  the  other  two  departments. 

But  there  are  cases  plainly  expressed  where,  under  certain  circumstances,  the 
executive  and  legislative  departments  combine  for  certain  purposes.  A  striking 
instance  is  in  the  matter  of  legislation,  where,  upon  the  final  passage  of  a  bill 
the  Executive  is  given  a  qualified  legislative  power.  So,  too,  in  the  formation 
of  a  treaty,  which  is  strictly  an  executive  duty,  one  branch  of  the  legislature 
is  allowed  a  participation.     And  lastly,  in  the  executive  bufiiness  of  appoint- 
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menta  to  office  one  branch  of  the  legislatare,  that  is  to  Hay,  the  Senate,  is  also 
allowed  to  participate.  But,  beyond  these  defiuite  fixed  points,  tliere  is  no 
authority  anywhere  in  the  ConBtitntioD  for  the  legisiative  department  to  exercise 
an  executive  power,  or  for  the  executive  department  to  exercise  a  legislative 
power.  The  moment,  therefore,  the  leg^ialature  assumes  a  right  to  participate 
in  the  executive  power  of  removal,  it  claims  a  right  to  exercise  an  executive 
power  in  a  matter  for  which  it  finds  no  grant  or  authority  in  the  Constitution. 

I  stand,  then,  senators,  on  the  constitutional  power  of  the  President  to  remove 
Mr.  Stantoa  from  office.  If  he  did  in  feet  possess  that  power  what  becomes  of 
the  teuuie-of-oifice  act,  or  anything  else  iu  tlie  way  of  legislation ?  Jf  it  is  a 
constitutional  power  which  he  possesses,  how  can  it  be  taken  away  by  any 
mode  short  of  a  constitutional  amendment  1  Then,  too.  if  he  deems  it  his  con- 
stitutional power,  how  can  you  punish  him  for  following  in  good  faith  that  oath 
which  he  has  been  compelled  to  take,  that  he  "  will  preserve,  protect,  and  defend 
the  Constitution  of  the  United  States  1" 

Look,  senators,  at  what  has  happened  since  thebeginningof  this  trial.  Dur- 
ing the  progress  of  the  case,  on  the  31st  of  March,  1868,  a  question  arose,  in 
which  the  Senate,  as  a  court  of  impeachment,  were  equally  divided.  There- 
upon the  Chief  Justice  decided  the  question  in  the  affirmative  by  his  casting 
vote.  I  make  now  the  following  extract  from  the  minutes  of  the  next  day, 
April  1  ; 

Mr.  Sumner.  Mr.  President,  I  sGud  to  the  Cb^r  an.  order  which  is  in  the  nature  of  a  cor- 
rection of  tlie  journal. 

The  Secretaiy  read  as  follows:  It  appearing;  from  the  reading  of  the  journal  of  jesterdaj 
that  on  a  question  where  the  Senate  were  equally  divided,  the  Chief  .lustice,  presiding  on 
the  trial  of  the  President,  gave  a  casting  vole,  il;  is  hereby  declared  that,  iu  the  judgmeot  of 
the  Senate,  auch  vote  was  without  authority  under  tbe  Constitution  of  the  United  Status. 

Mr.  SUMNEn.  On  that  question  I  aek  for  the  yeaa  and  nays. 

The  yeas  and  naya  were  ordered ;  and  being  talieo,  resulted— yeas  21,  nays  27. 

So  tlie  proponed  order  was  rejected. 

How  near,  Mr.  Chief  Justice,  did  you  come  to  the  commission  of  an  impeach- 
able offence,  according  to  this  modem  doctrine  announced  here  by  the  managers  ! 

But  it  is  said  on  behalf  of  the  managers  thnt  although  each  department  of  the 
government  may  have  the  right  to  construe  the  Constitution  for  itself  in  the 
matter  of  its  own  action — that  being  so,  the  legislative  department  may  carry 
out  its  own  opinions  of  the  Constitution  to  all  their  final  results,  even  if  thereby 
they  totally  sibsorb  everjt  power  of  the  executive  department.  They  are  the 
sole  judges  of  their  own  powers  when  called  upon  to  act,  and  must  decide  for 
themselves.  But  if  they  have  this  ultimate  power  of  decision,  so  also  has  the 
Executive ;  and  if  they  have  a  right  to  enforce  their  construction  against  the 
Executive,  so  also  has  the  ES:ecutive  a  right  to  enforce  its  construction  against 
theirs.  Il^was  to  meet  that  very  contingency,  it  was  to  save  us  from  such  fatal 
consequences,  that  the  wisdom  of  onr  forefathers  introduced  the  judiciary  depart- 
ment as  the  final  arbiter  of  all  such  questions.  That  felling,  there  is  but  one 
alternative — an  actual  collision  or  a  resort  to  the  people  themselves.  This  last 
is  the  great  conservative  element  in  our  government.  When  thia  fails  us  all  is 
gone.  When  the  voice  of  tbe  people  ceases  to  be  appealed  to,  or,  being  appealed 
to,  ceases  to  be  listened  to,  then  faction  and  party  will  have  accomplished  their 
perfect  work,  and  this  frame  of  government  will,  like  a  worthless  thing,  be  cast 
away. 

Nothing  is  plainer  than  the  duty  of  the  Executive  to  resist  encroachments  of 
the  legislative  department.  If  he  submits  tamely  to  one  usurpation  of  his 
rightful  powers  he  may  lose  all.  What  is  there  to  prevent  the  Congress  of  the 
United  States  from  passing  a  taw  to  take  away  from  the  President  his  veto  power, 
and  to  make  its  exercise  a  high  crime  and  misdemeanor,  punishable  by  long 
imprisonment  and  made  impeachable  ?  What  is  there  to  prevent  them,  if  left 
to  the  unrestrained  exercise  of  their  own  power,  from  transferring  the  command 
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of  tbe  army  and  navy  from  the  President  to  one  of  hia  aubovdinate  officers,  and 
making  tlie  attempt  on  hia  part  to  eseiciae  hia  constitutional  function  a  high 
crime,  and  subjecting  him  to  imprisonment  ?  The  doctrine  asserted  by  the 
mauagets  saps  the  very  foundation  of  our  ayatem,  and  tarns  our  written  Consti- 
tution into  a  mere  mockery.  Wherever  a  Preaident  is  deliberately  of  opinioa 
that  an  act  of  Cougress  csdla  upon  him  to  exercise  a  power  not  given  to  him  by 
the  Conatitutiou,  he  violates  that  Constitution  if  lie  follows  it.  Again,  wberever 
he  is  called  upon  to  execute  a  law  which  deprives  him  of  a  constitutional  power, 
he  violates  the  Conslitution  as  well  by  executing  it.  A  great  trust  ia  committed 
t«  hie  handa,  sanctioned  by  a  solemn  oath,  and  he  cannot  aurrender  the  one  or 
violate  the  other. 

And  now.  senators,  I  aak  your  close  attention  to  what  seems  to  me  a  moat 
singular  characteristic  of  this  case.  How  does  it  happen  that  for  the  first  time 
in  the  history  of  our  country  the  President  of  the  United  States  has  been  sud- 
denly subjected  to  such  punitive  legishtion  as  that  which  was  pasaed  on  the  3d 
of  March,  1867  ?  Laws  were  passed  on  that  day  purporting  to  change  the 
order  of  executive  action.  Such  laws  have  not  been  uncommon  either  in  our 
national  or  State  legislatures.  It  has  often  happened  that  the  legislative  depart- 
ment has  made  changes  in  the  manner  of  administration  of  the  executive 
department — oftentimes  impoai  g  d  n  mp      d  b  f  ftentimea  pre- 

scribing action  in  the  most  dire  d     xpl  B      wh  re  before  has 

legislation  of  this  soit  been  fou  d  nd  d  1  h  p  ad  penalties  as  we 
find  here  ? 

Now,  observe,  senators,  that  n     1  ^     P  '  of  the  second 

section  of  that  military  appropr        n  n   h  h  n  of  that  tenure- 

of-ofEce  act,  is  the  President  of    1     U       d  S  m     h      m      inned.     Who- 

ever drew  these  acts  shrunk  from  referring  to  the  office  by  name.  It  ia  under 
the  general  description  of  "  person"  or  "  civil  officer"  that  he  is  made  liable  to 
fine  and  imprisounient  for  failing  to  carry  out  the  new  provisions  of  law.  But 
there  is  no  question  that  it  is  the  President,  and  the  President  alone,  that  ia 
meant.  The  law  was  made  for  him ;  the  punishment  was  made  for  him.  He  is 
left  no  choice,  no  chance  of  appeal  to  the  courts,  no  mode  of  testing  the  validity 
of  the  new  law.  The  rule  is  laid  down  for  him,  and  the  conseijiiences  of  diso- 
bedience. The  language  in  effect  is,  this  or  tJie  penitentiary.  Do  our  bidding 
or  tahe  the  consequences  of  impeachment.  I  undertake  to  say  that,  in  the  his- 
tory of  legislation,  nothing  like  this  is  anywhere  to  be  found. 

And  now,  senators,  how  do  all  these  high-sounding  phrases,  importing  high 
Crimea  and  misdemeanors,  found  in  these  two  acts  of  Congress,  compare  with 
the  actual  character'  of  those  acts  called  high  crimes  and  misdemeanors  in  the 
text  of  the  Constitution  ?  I  do  not  intend  to  argue  this  question  upon  precedent. 
That  work  has  been  effectually  done  by  the  learned  manager,  Mr.  Wilson,  and 
he  haa  set  at  rest  forever  the  pretence  that  there  is  any  precedent  that  makes 
anything  an  impeachable  offence  but  those  crimes  and  miademeanors  punishable 
by  indictment.  But  precedents  here  arc  out  of  place.  The  language  of  the 
Constitution  is  too  plain  to  be  misunderstood.  The  Preaident  iato  be  impeached 
only  "on  conviction  of  treason,  bribery,  or  other  high  crimes  and  misdemeanors." 

In  these  pregnant  words  the  wbole  matter  ia  settled.  There  is,  first  of  all,  an 
enumeration  of  what  crimes  are  in  the  contemplation  of  the  Conatitution'.  trea- 
Bon  and  bribery ;  and  they  are  the  highest  of  official  crimes  that  can  be  committed. 
If  the  Constitution  had  stopped  there  no  doubt  could  exist.  Would  anything 
short  of  treason  have  sufficed  for  an  article  of  impeachment — anything  even 
amounting  to  misprision  of  treason,  or  even  that  modern  crime  in  English  law, 
treason -felony  ?  Could  any  case  have  been  made  against  the  President  under 
an  article  alleging  treason  short  of  actual  levying  of  war  or  giving  aid  and  com- 
fort to  the  enemies  of  the  United  States  ?     Then,  as  to  bribery,  would  anything 
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dhnrt  of  actual  bribery  have  sufBced  I  Would  an  attempt  to  bribe — an  act 
almost  equal  to  bribery,  yet  just  short  of  it  1     Certaiuly  not. 

Besides  these  two  euumerated  crimea  follows  that  other  phrase,  "  other  high 
Crimea  and  misdemeanora."  What  sort  of  crimes  and  miademeanors  1  Why, 
such  as  are  assimilated  to  thoae  that  are  enumerated ;  not  all  crimea  and  miade- 
meanora,  but  auch  as  are  of  a  similar  character  with  those  en  merated  aad 
■which  are  raised  by  eipreaa  classification  to  high  gjjades  known,  recogn  zed  ind 
established.  They  are  crimes  and  misdemeanors,  says  Mr.  Burke  n  t  ni  form 
but  of  essence.  You  cannot  call  that  a  high  crime  and  misdemea  or  h  ch  a 
the  nature  of  things  is  not.  There  is  no  room  for  cunning  manulact  re  here 
If  a  legislative  act  should  undertake  to  declare  that  the  commonest  assault  and 
battery  should  be  a  high  crime  and  misdemeanor  under  the  Const  t  on  that 
would  not  change  its  essence  or  make  it  the  high  offence  which  the  C  nst  tut  on 
requires. 

I  hope  it  may  not  be  found  out  of  place  nor  unworthy  of  the  occaa  on  to  call 
the  attention  of  the  court  to  a  case  parallel,  in  my  judgment,  to  th  s 

Fir»t  IVaUk,  This  man  afi,\3,  sir.  that  Don  John,  the  prtnce'a  brother,  was  a  v  la  □ 

DogbtTTn.  Write  down — Prince  John,  a  villttin  ! — why.  this  is  flat  peju  j  o  all  a 
prince' a  brother — villain. 

Bexton.  What  heard  yon  him  say  else? 

Secend  tVaUA,  Many,  that  he  had  received  a  thousand  ducats  of  Don  John  fo  a  ens  ng 
the  lady  Hero  wrongfully. 

Dogherry.  Flat  burglary  as  ever  was  committed. 

Verges.  Yea,  by  the  mass,  that  it  is. 

Look  through  all  the  c  la  v  p  oviaions  of  the  Constitution  on  the  subject, 
as  to  trial,  conviction  j  dgn  nt  and  punishment,  aa  to  pardons,  and,  last  of  all, 
to  that  provision  that  tl  e  t  al  f  ail  crimea,  except  in  cases  of  impeachment, 
shall  be  by  jury,"  and  that  th  p  'ision,  that  after  conviction  on  impeach- 
ment "  the  party  conv  t  d  shall  ne  eriheleas,  be  liable  and  subject  to  indict- 
ment, trial,  judgment  a  dp  n  hm  nt,  according  to  law."  If  youare  not  yet  sat- 
isfied examine  the  pro  d  d^  I  the  convention  that  framed  thia  article,  and  aee 
how  studiously  they  rejected  all  impeachment  for  misbehavior  in  office,  and  how 
steadily  they  adhered  to  the  requisition  that  nothing  bat  a  high  crime  and  mis- 
demeanor should  suffice. 

The  honorable  managers  have  put  the  case  of  insaTiUy.  Bat  will  you  add  to 
that  awful  visitation  of  Providence  the  impious  judgment  of  man,  that  the  suf- 
ferer is  guilty  of  a  high  crime  and  misdemeanor  ?  As  to  the  President,  how- 
ever, the  cEise  of  insanity  is  provided  for,  not  by  removal,  not  by  impeachment, 
but  by  the  temporary  devolution  of  the  office  upon  the  Vice-President. 

Senators,  was  there  ever  a  more  abortive  attempt  to  make  a  case  for  impeach- 
ment of  the  Piesideot  under  the  Conatitution  ?  This  bantling  of  impeachment 
from  the  first  showed  few  signs  of  vitality.  There  was  never  any  real  life  in 
it.  It  has  been  nursed  by  the  managers  with  the  greatest  care,  especially  by 
that,  honorable  manager  whose  business  it  was  first  to  bring  it  to  the  notice  of 
the  Senate.  He  dandled  the  bantling  in  his  arms  with  consummate  skill.  He 
pinched  its  poor  wan  cheeks  for  some  show  of  life,  but  even  then  it  waa  too 
evident  that  it  was  in  arlicuJo  mortis.  The  nurse  was  skilful,  but  the  subject, 
with  all  ita  care,  waa  beyond  his  art.  Long  since  this  show  of  vitality  vanished, 
and  now  it  lies,  bereft  of  life,  a  shapeless  mass  which  gives  no  sign,  scarcely  ft 
grim  contortion,  the  counterfeit  resemblance  of  life  under  the  g.ilvaaic' touch  of 
high  party  excitement. 

There  is  one  other  point,  senatora,  to  which  it  is  perhaps  proper  I  should  call 
attention,  I  understand  it  to  be  argued  by  the  managers  that  the  ad  inlerim 
authority  given  to  Genera!  Thomas  was  in  violation  of  law,  and  that,  aside  from 
any  question  growing  out  of  the  tenure-ofoffice  act,  there  was  no  law  or 
authority  to  justify  that  appointment.  But  is  it  possible,  even  if  such  an  eiTor 
aa  that  had  been  committed  by  the  President,  it  would  make  him  liable  to 
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Impeachment  7  In  the  course  of  the  administration  of  the  afEaira  of  this  govern- 
ment in  the  great  departments  many  things  nre  done  almost  every  day  for 
which  it  is  iinponsihle  to  find  warrant  of  law.  They  are  done,  however,  in  good 
faith,  done  aometimea  under  a  great  necessity,  and  finally  grow  up  into  nsagea 
apparently  contrary  to  law,  yet  which  are  even  winked  at  hy  courts  when 
brought  to  the  test  of  a  decision.  But  for  myself,  after  the  most  thorough 
investigation  of  the  state  of  the  law  as  to  ad  interim  appointments,  I  am  unable 
to  see  that  there  has  been  any  violation  of  law  in  this  ad  interim  appointment, 
or  rather  in  thia  attempt  to  make  an  ad  inttHm  appointment. 

The  Constitution  contains  only  the  following  provision  as  to  vacancies ; 

The  President  aiiall  have  power  lo  fill  u[)  all  vacancies  that  may  liappen  <3urirg  the  reeeas 
of  the  Senate,  by  granting  commiaaions  whicli  ehall  expire  at  the  ead  of  their  next  aession. 

Thia  ia  a  very  diffarent  thing  from  an  ad  interim  appointment.  The  ease 
contemplated  by  the  Constitution  lain  no  sense  an  acting  ot  ad  interim  authority. 
The  appointment  and  commiaaion  there  required  iill  the  vacancy  with  a  regular 
officer.  But  immediately  after  the  formation  of  the  Constitution,  in  the  admin- 
istration of  the  government,  emergencies  at  once  arose  in  the  executive  depart- 
ment requiring  inatant  action.  Suddenly  an  unexpected  vacancy  in  an  office 
required  at  once  a  locum  tenens  to  carry  on  the  business,  before  there  waa  time 
to  select  a  new  officer,  to  know  of  his  acceptance,  or  to  induct  him  into  office. 
So,  too,  there  being  no  vacancy,  a  temporary  disability  might  occur  from  aick- 
iieas  or  necessary  absence,  which  also  required  sode  one  to  act  during  the  interim. 
It  was  to  meet  these  unforeseen  contingencies,  which  were  nowhere  provided 
for  in  the  Cnnatitution,  that  acta  of  Congress  were  passed  in  the  years  1793, 
1795,  and  1863. 

It  ia  in  the  review  of  these  various  acta  of  Congress  that  it  is  claimed  on  the 
part  of  the  managers  that  there  ia  no  authority  of  law  for  making  a  temporary 
appointment  in  case  of  an  office  made  vacant  by  removal,  which  waa  claimed  by 
the  President  to  be  the  case  as  to  Mr.  Stanton.  They  maintain  that  if  the  order 
of  the  President  did  remove  Mr.  Stanton,  if  by  its  own  conatitutional  power  it 
had  that  effect,  if  it  waa  a  lawful  order,  yet  the  President  committed  a  violation 
of  law  in  attempting  to  pnt  an  ad  interim  appointe-e  there,  just  because  it  was  a 
vacancy  caused  by  removal.  They  claim  that  the  act  of  1863  regulates  the 
whole  matter,  and  inasmuch  as  that  gives  no  authority  for  an  ad  interim  appoint- 
ment to  a  vacancy  caused  by  removal,  ,no  such  authority  is  to  be  looked  for  in 
the  other  statutes. 

A  mere  reference  to  the  prior  legislation  will  show  the  fallacy  of  thia  argu- 
ment. The  act  of  1792  provided  for  ad  interim  appointments  in  these  cases 
alone:  vacancy  occasioned  by  death  or  by  disability  from  absence  or  eiokuess.. 
It  will  be  observed  that  this  act  made  no  provision  for  an  ad  interim  appoint- 
ment  in  caae  of  a  vacancy  by  resignation,  by  expiration  of  term,  or  by  removal. 
Nest  came  the  act  of  1795,  and  thia  provides  for  an  ad  interim  appointment  in  case 
of  any  vacancy  whatsoever.  Itextends,therefore,toallforraaof  vacancy,  whether 
by  death,  resignation,  removal,  or  expiiation  of  term  of  office ;  and  wherevet 
such  vacancy  exists  power  is  given  to  the  President  to  authorize  any  person  to 
perform  the  official  duties  until  the  vacancy  ia  filled,  but  limits  the  time  for  such 
temporary  authority  to  the  period  of  six  months.  Next  comes  the  act  of  1863, 
;  and  this  applies  to  temporary  appoinlmenta  in  only  two  cases  of  vacancy — those 
caused  by  death  and  by  resignation,j(i(iBJttiDg  any  provision  as  to  vacancies 
caused  by  expiration  of  term  or  by  remd*al.  Like  the  act  of  1795,  it  limits  the 
time  of  the  temporary  authority  to  six  months. 

There  is  no  express  repeal  in  the  act  of  1S63  of  any  former  act.  It  only 
purports  to  repeal  such  acts  and  parts  of  acts  as  are  inconsistent  with  it.  Now, 
comparing  the  act  of  1795  with  the  act  of  1863,  I  am  nuable  to  see  any  iucon- 
siatency  between  the  two  acts.  ft.  is  true  that,  as  to  vacancies  occasioned  by 
death  or  resignation,  both  acts  eijOally  apply  ;  and  the  most  that  can  be  said  of 
25  1  p— Vol.  ii 
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the  last  ia  that  it  is  cumulatiy*.  But  as  to  vacancies  occasioned  by  eipiration 
of  term  and  by  removal  from  office,  inaBmuch  as  tbere  is  no  provision  whatever 
in  the  act  of  1863  as  to  those  vacancies,  they  remain  as  fixed  by  the  act  of 
1795.  For  certainly,  as  to  those  vacancies  so  provided  for  by  the  act  of  1795, 
tbere  is  no  inconsistency  between  that  and  the  act  of  1863,  which  is  without 
any  provision  whatever  on  those  subjecta-matter.  There  is,  therefore,  not  even 
a  pretense  here  of  repeal  by  implication. 

Very  much,  however,  is  said  as  to  those  ad  interim  appointments  made  during 
the  session  of  the  Senate,  as  if  that  were  a  circumstance  of  any  weight  or  con- 
eecfuence  whatever  with  regard  to  an  ad  interim  appointment.  It  will  be  seen 
that  not  one  of  these  laws  distinguishes  as  to  time  of  recess  or  time  of  session 
in  regard  to  the  authority  of  tlie  President  to  make  these  ad  interim  appoint-  - 
ments.  The  question  is,  when  docs  the  necessity  arise,  not  whether  it  is  daring 
the  recess  or  session  of  the  Senate.  And  such  has  been  the  uniform  construc- 
tion given  to  these  acts  from  the  beginning  of  tlie  government  to  this  day.  These 
.  ad  interim  appointments  are  made  indi Seven tly,  whether  the  Senate  is  in  session 
or  in  recess. 

Hitherto,  senators,  I  have  considered  this  case  in  its  legal  aspects,  and  it  seems 
to  me  that  the  argument  may  very  well  stop  here.  Whatever  there  is  of  matter 
of  fact  in  the  case  adds  greatly  to  the  President's  defence.  Look  through  the 
proof  adduced  by  the  managers  outside  of  the  mere  forma!  documentary 
exhibits.  What  is  thei-e  left  but  the  testimony  as  to  the  speeches?  What  is 
there  that  has  the  slightest  bearing  upon  the  case  of  the  President  except  what 
thfy  have  attempted  to  force  into  the  case  by  the  declarations  of  General 
Thomas  J 

We  have  heard  from  the  managers,  especially  from  that  manager  who  opened 
the  case  on  the  part  of  the  prosecution,  many  high-sounding  declarations  of 
what  they  expected  to  prove.  But  what  a  total  failure  we  have  seen  in  the  way 
of  performances  !  Look,  now,  with  what  a  flonrish  of  trumpets  the  declarations 
of  General  Thomas  as  to  his  purposes  and  intents  were  heralded  before  the 
court.     On  page  180  of  the  printed  record  we  find  the  following  : 

Mr.  Manager  BIitlbr  presented  the  question  in  writing  at  the  Secretary's  desk. 

The  Chief  Jitstice.  The  Secretary  will  read  the  question. 

The  Secretary  read  the  following  question  proposed  to  be  put  to  the  witness,  Walter  A. 
Barteigh : 

"  You  said  yeibirday,  in  answer  to  my  question,  that  you  had  a  conversation  with  Genernl 
_Lorenao  Thomas  on  the  eveoing  of  the  Slat  of  February  laal.  State  if  he  said  anything  as 
to  the  means  by  which  ho  intended  to  obtain,  or  was  directed  by  the  President  to  obtain, 
possession  of  the  War  Department.    If  so,  stale  all  he  said  as  nearly  as  you  can." 

Mr.  8TANBBRY.  Wo  o^ect,  Mr.  Chief  Justice. 

The  Chief  Justice.  Do  you  desire  to  make  any  observations  to  the  court  ? 

Mr.  Stanbery.    We  do.  air. 

The  Chief  Justice.  The  quesUon  will  be  submitted  to  the  Senate. 

Mr.  Frelihghuvsbs.     Mr.  President,  1  desire  to  submit  a  question. 

The  Chiep  Justice.  The  Secretary  will  read  the  question  submitted  by  the  seoBtot 
from  New  Jersey  [Mr.  Frelinghuysen]  to  the  managers. 

The  Secretary  read  as  follows  : 

"Do  tbe  manageTs  intend  to  connect  the  conversation  between  the  witnesses  and  General 
TboDtas  with  the  respondent!" 

The  Chief  Justice.  Are  the  managers  prepared  to  reply  to  the  question  7 

Mr.  Manager  Butlbk.  Mr.  President,  if  Ibe  point  is  to  be  argued,  with  the  leave  of  the 
fianate,  we  will  endeavor  to  answer  that  question  in  the  argument. 

The  Chief  JusTire.  It  is  to  be  arj^ed.    The  manager  will  proceed,  if  he  desires, 

Mr,  Stanberv.  We  do  not  hear  the  answer. 

Mr.  Manner  BtJTLER,  The  answer  is,  Mr.  President,  if  you  will  allow  me  to  repeal  it, 
a  I  understaud  the  point  raised  is  to  be  arRued  on  tbe  one  side  and  tie  other,  we  will 


that,  as  I  understand  the  point  raised  is  to  be  arRued  on  tbe  one  side  and  tie  other,  we  will 
endeavor  to  answer  the  question  submitted  by  the  senator  from  New  Jersey  in  the  course  of 
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Uix.  Mr.  President,  I  should  like  to  hear  the  question  read  again,  as  I  think 
the  inquiry  of  the  senator  from  New  Jersey  is  in  the  question  propounded  by 
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'  Th«  Chief  Justice.  The  Secretary  will  read  tbe  question  again.  Senators  will  pleaae 
^ve  their  atteotion. 

The  Secretary  again  read  the  question  of  Mr.  Manager  Butler. 

The  Chief  Justice.  Do  the  managers  propose  to  answer  the  question  of  the  senator 
from  New  Jersey  1 

Mr.  Manager  Butler,  If  tbere  is  l«  he  no  argument,  Mr.  President,  I  mill  aoawer  the 
question  proposed.  If  tiiere  is  to  be  ao  argument  on  the  part  of  the  counsel  for  the  President, 
we  propose,  as  a  more  convenient  method,  to  answer  the  queatioo  in  the  course  of  our  arga- 
ment,  because  otherwise  we  might  Imve  to  make  an  argament  now.  I  can  say  that  we  do 
propose  to  connect  tlie  respondent  with  this  testimony.  v 

Now,  senatora,  I  ask  you  whether  that  pledge  under  which  that  teBtimony 
waa  admitted  has  been  redeemed  ? 

I  will  make  one  more  reference  to  the  proof.  It  is  upon  the  queStioh  as  to 
the  intention  of  the  President  to  hring  the  const! tationalhy  of  the  tenure-of- 
office  act  to  the  final  arbitrament  of  the  Supreme  Court.  He  aeta  that  defence 
np  in  his  answer.  He  alleges  that  that  intention  has  accompanied  every  act 
tonching  the  suspension  and  removal  of  Mr.  Stanton,  and  that  he  has  never  lost 
sight  of  it.  If  everything  else  were  ruled  against  the  President  thia  great 
exculpatory  fact  must  ahield  him. 

Now  listen  to  Mr.  Manager  Butler  upon  thia  question.  On  page  96  of  the 
record  he  says : 

Indeed,  will  you  hear  an  argument  as  a  Senate  of  the  United  States,  a  majority  of  whom 
toted  for  that  very  hill,  upon  its  constitutionality,  in  the  trial  of  an  eiecntive  officer  for  will- 
fully violating  it  before  it  had  been  doubted  by  any  court? 

Bearing  upon  this  question,  however,  it  may  be  said  that  the  President  removed  Mr. 
Stanton  for  the  very  purpose  of  tealing  the  constitutionality  of  this  law  before  the  courts, 
and  tte  question  is  asked,  Will  you  condemn  him  as  for  a  crime  for  so  doing  J  If  thia  plea 
were  a  true  one  it  ought  not  to  avail,  but  it  is  a  saifeT/a^e.  We  shall  show  you  that  he  has 
taben  no  step  to  submit  the  question  to  any  court,  although  more  thau  a  year  has  elapsed 
since  the  passage  of  the  act. 

Senatora,  where  haa  thia  been  shown  on  the  part  of  the  managers  1  Where 
is  there  even  a  feeble  attempt  to  show  it  ?  But  look  now  to  the  proof  on  the 
part  of  the  President.  Cabined,  cribbed,  and  confined  aa  we  have  been  by  the 
rulings  of  the  Senate  upon  this  question,  yet  what  appeara  1  From  first  to  laet, 
the  great  fact  forces  itself  upon  our  attention  that  this  waa  no  suhterfnge  of  the 
President,  no  after-thought  to  escape  the  consequences  of  an  act,  but,  on  the 
contrary,  that  this  wholesome  and  lawful  purpose  of  a  resort  to  the  proper  tri- 
bunal to  settle  the  difficulty  between  Congress  and  himself  was  in  the  mind  of 
the  President  from  the  very  beginning.  They  proved  it  by  hia  own  declarations 
introduced  by  themselves  in  Lis  letter  to  General  Gi'ant,  dated  February  10, 
1868,  which  may  be  found  on  page  234  of  the  printed  record.  One  extract 
from  that  letter  will  suffice.     The  President  aaya : 

,  Yon  knew  the  President  was  unwilling  lo  trust  the  office  with  any  one  who  would  not, 
by  holding  it,  compel  Mr.  Stanton  to  resort  to  the  courts.  You  perfectly  understood  that  in 
this  interview,  "some  time"  after  you  accepted  the  office,  the  President,  i 


"after  you  accepted  the  office,  the  President,  i  .     .._ ..  _ 

your  silence,  desired  an  expression  of  your  views,  and  jou  answered  him  that  Mr.  Stauton 
'■  would  have  to  appeal  to  the  courts."  > 

If  this  is  not  enough,  senators,  remember  the  testimony  of  General  Thomaa, 
of  General  Sherman,  of  Mr.  Cox,  of  Mr.  Merrick,  and  see  throughout  the  pur- 
pose of  the  President,  declared  at  all  times,  from  first  h)  last,  to  being  this 
question  to  judicial  arbitrament.  After  all  this,  what  a  shocking  perversion  of 
testimony  it  is  to  pronounce  it  an  after-thought  or  a  subterfuge!  And  after  the 
proof  of  what  took  place  on  that  trial  of  Thomas,  how  can  the  managers  be 
bold  enough  to  say  that  they  will  "  show  you  that  he  has  taken  no  step  to  aub- 
mit  the  question  to  a^y  court,  although  more  than  a  year  haa  elapsed  since  the 
passage  of  the  act  t" 

Senators,  it  was  not  at  all  neceaaary  for  the  defence  of  the  President  that,  in 
the  exercise  of  that  discretion  which  the  law  allows  to  him,  he  should  be  put  to 
prove  that  his  intentions  were  all  right.  He  has  gone  far  beyond  the  necessi- 
ties of  his  ease.    Never  were  good  intentions  and  honest  motives  more  thor- 
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oughly  proved  than  they  liave  been  proved  in  this  cnse.  I  repeat  it,  that,' if 
everything  elae  were  made  out  agaiiiat  him,  this  great  exculpatoiy  fact  mnst 
abaoive  him  from  all  criminal  liability. 

And  now,  aenatora,  I  have  'done  with  the  law  and  the  facts  of  the  ease. 
There  remaina  for  me,  however,  a  duty  yet  to  be  performed — one  of  eoiema 
import  and  obligation — a  duty  to  my  client,  to  my  former  chief,  to  my  friend. 
There  may  be  thoae  among '  you.  senatoi-a,  who  cannot  find  a  case  of  guilt 
against  the  President.  There  may  be  those  among  you  who.  not  Satisfied  that 
a  case  for  impeachment  has  yet  arisen,  are  fearful  of  the  conaequeneea  of  an 
acquittal.  You  may  entertain  vague  apprehensions  (hat,  flushed  with  the  suc- 
ceaa  of  an  acquittal,  the  Preaident  will  proceed  ta  acts  of  violence  and  revolu- 
tion. Senators,  you  do  not  know  or  understand  the  man.  I  cannot  say  that 
you  wilfully  misunderstand  liim ;  for  I,  too,  though  never  an  extreme  party 
man,  have  felt  more  than  once,  in  the  heat  of  party  conflicts,  the  same  bitter 
and  uncompromising  apirit  that  may  now  animate  you.  The  time  has  been 
when  I  looked  upon  G-cneral  Jackson  as  the  most  dangerous  of  tyrants.  Time 
has  been  when,  day  after  day,  I  expected  to  see  him  inaugurate  a  revolution  ; 
and  yet,  after  his  administration  was  crowned  with  success  and  sustained  by  the 
people,  I  lived  to  see  him  gracefully  surrender  bis  great  powers  to  the  hands 
tkat  conferred  them,  and,  under  the  aoftening  influences  of  time,  I  came  to 
regard  him,  not  as  a  tyrant,  hut  as  one  of  the  most  honeat  and  patriotic  of  men. 

Now,  listen  for  a  moment  to  one  who,  perhaps,  understands  Andrew  Johnson 
better  than  most  of  you ;  for  his  opportunities  have  been  greater.  When,  nearly 
two  years  ago,  he  called  me  from  the  pursuits  of  professional  life  to  take  a  seat 
in  his  cabinet,  I  answered  the  call  iinder  a  sense  of  public  duty.  I  came  here 
almost  a  stranger  to  him  and  to  every  member  of  bis  cabinet  except  Mr.  Stanton. 
We  had  been  fiienda  for  many  years.  Senators,  need  I  tell  you  that  all  my 
tendencies  are  conservative  ?  You,  Mr.  Chief  Justice,  who  have  known  me  for 
the  third  of  a  century,  can  bear  me  witness.  Law,  not  arms,  is  my  profession. 
From  the  moment  that  I  was  honored  with  a  seat  in  the  cabinet  of  Mr.  Johnson 
not  a  step  was  taken  that  did  not  come  under  my  observation,  not  a  word  was 
said  that  escaped  my  attention.  I  regarded  him  closely  in  cabinet,  and  in  stilt 
more  private  and  confidential  conversation.  I  saw  him  often  tempted  with  bad 
advice.  I  knew  that  evil  connaellora  were  more  than  once  aronad  him.  I 
observed  him  with  the  most  intense  anxiety.  But  never,  in  woid,  in  deed,  in 
thought,  in  action,  did  I  discover  in  that  man  anything  but  loyalty  to  the  Con- 
fititution  and  the  laws.  He  stood  Arm  as  a  rockagainst  all  temptation  to  abase 
Lis  own  powers  or  to  exercise  those  which  were  not  conferred  upon  him.  Stead- 
fast and  self-reliant  in  the  midst  of  all  difficulty,  when  dangers  tbceatened,  when 
temptations  were  strong,  he  looked  only  to  the  Constitution  of  bis  country  and' 
to  the  people. 

Yes,  aenatora,  I  have  seen  that  man  tried  as  few  have  been  tried.  I  have 
seen  his  confidence  abused.  I  have  seen  him  endure,  day  after  day,  provoca- 
tions such  as  few  men  have  ever  been  called  upon  to  meet.  No  man  coald  have 
met  them  with  more  sublime  patience.  Sooner  or  later,  however,  I  knew  the 
explosion  must  come.  And  when  it  did  come  my  only  wonder  was  that  it  had 
been  bo  long  delayed.  Yes,  senators,  with  all  his  faults,  the  Preaident  has  been 
more  sinned  against  than  sinning.  Fear  not,  then,  to  acquit  him.  The  Consti- 
tution of  the  country  is  as  safe  in  hia  hands  from  violence  as  it  waa  in  the  hands 
ofWashingtog.  But  if,  senators,  you  condemn  him,  if  you  strip  him  of  the  robes 
of  his  office,  if  you  degrade  him  to  the  utmost  stretch  of  your  power,  mark  the 
prophecy ;  The  strong  arms  of  the  people  will  be  about  him.  They  will  find 
a  way  to  raiae  him  from  any  depths  to  which  you  may  consign  him,  and  we 
shall  live  to  see  him  redeemed,  and  to  hear  the  majestic  voice  of  the  people, 
"  Well  done,  faithful  servant ;  you  shall  have  your  reward  !" 

But  if,  senators,  as  I  cannot  believe,  but  as  has  been  boldly  said  with  almost 
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official  sanctiou,  your  votes  have  been  canvassed  and  the  doom  of  the  President  is 
sealed,  then  let  that  judgment  not  be  pronounced  in  this  Senate  chamber ;  not 
here,  where  our  Oaraillus  in  the  hour  of  our  greatest  peril,  single-handed,  met 
and  baffled  the  enemies  of  the  republic ;  not  here,  where.be  stood  faithful  amonf; 
the  faithless ;  not  here,  where  he  fought  the  good  fight  for  the  Union  and  the 
Constitution ;  not  in  this  chamber,  whose  walls  echo  with  that  clarion  voice  that, 
in  the  days  of  our  greatest  danger,  carried  hope  and  comfort  to  many  a  de- 
sponding heart,  strong  as  an  army  with  banners.  No,  not  here.  Seek  out  rather 
the  darkest  and  gloomiest  chamber  in  the  subterranean  recesses  of  this  Capitol, 
where  the  cheerfut  light  6f  day  never  enters.  There  erect  the  altar  and  immo- 
late the  victim. 

Mr.  Stanbery,  after  proceeding  sometime,  said :  With  the  consent  of  the 
Senate,  Mr.  Chief  Justice,  to  relieve  me  I  would  ask  permission  that  my  young 
friend  at  my  side  may  read  from  my  brief  a  few  pages,  while  I  gather  a  little 
strength  for  what  I  wish  to  say. 

Mr.  AivTHo^iV.  The  counsel  is  evidently  laboring  very  painfully  in  his 
endeavor  to  address  the  Senate,  and  I  move  that  the  Senate,  sitting  as  a  court 
of  impeachment,  adjourn  until  Monday  at  12  a'cloek. 

Several  Sgnators.     Oh,  no ;  let  the  argument  be  read. 

Mr.  STA^BRRY.  I  do  not  ask  an  adjournment. 

Mr.  A\TKOivv,  I  withdraw  the  motion  if  the  counsel  does  not  desire  it, 

Mr.  Washington  F.  Peddrick  thereupon  proceeded  to  read  the  argument,  and 
contiaaed  the  reading  until  2  minutes  to  2  o'clock,  when 

Mr.  JoHNSO.V,  I  move  that  the  court  take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to ;  and  at  the  expiration  of  the  recess  the  Chief 
Justice  resumed  the  chair  and  called  the  Senate  to  order. 

Mr.  Peddrick  continued  to  read  the  argument  for  some  time. 

Mr.  Stanbery  having  resumed  and  concluded  his  argument, 

Mr.  HowAitD..  I  move  that  the  Senate  sitting  for  the  trial  of  the  impeach- 
ment, adjourn  until  Monday  at  12  o'clock. 

The  motion  was  agreed  to;  and  the  Senate,  sitting  for  the  trial  of  the  impeach-  . 
ment,  adjourned. 


Monday,  May  i,  1868. 

The  Chief  Justice  of  the  United  States  took  the  chair. 

The  usual  proclamation  having  been  made  by  the  Sergeant-at-arms, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Representa- 
tives and  Messrs,  Nelson  and  Groesbeck,  of  counsel  for  the  respondent,  appeared 
and  took  the  seats  assigned  to  them  respectively. 

The  members  of  the  House  of  Representatives,  aa  in  Committee  of  the 
Whole,  preceded  by  Mr,  E,  B.  Washhurne,  chairman  of  that  committee,  and' 
accompanied  by  the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the 
seats  provided  for  them. 

The  journal  of  Saturday's  proceedings  of  the  Senate,  sitting  for  the  trial  of 
the  impeachment,  was  read. 

The  Chief  Justice,  Mr.  Manager  Bingham  will  proceed  with  the  argument 
on  the  part  of  the  House  of  Representativea. 

Hon,  John  A.  Bfngham,  one  of  the  managers  of  the  impeachment  on  the 
part  of  the  House  of  Kepresentatives,  commenced  the  closing  argument,  as  fol- 

Mr.  PRiislDENT  and  SENATORS;  I  protest,  senators,  that  in  no  mere  p^- 
tisan  spirit,  in  no  spirit  of  resentment  or  prejudice  do  I  come  to  the  argument 
of  this  grave  issue.     A  representative  of  the  neople,  upon  the  responaibilitjr 
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and  under  tne  obligation  of  my  oath,  by  order  of  the  people's  repreaentalires, 
ID  the  name  of  the  people,  and  for  the  B\ipremacy  of  their  Constitution  and 
laws,  I  this  day  Bpeak.  I  pray  you,  senators,  "  hear  me  for  my  cause."  But 
yesterday  the  Bupremaoy  of  the  Constitution  and  laws  was  challenged  by 
armed  rebellion ;  to-day  the  supremacy  of  the  Conatitution  and  laws  is  chal- 
lenged by  «teoative  usurpation,  and  is  attempted  to  be  defended  in  the  preaence 
of  the  Senate  of  the  United  Statea, 

For  four  years  millions  of  men  disputed  by  arms  the  supremacy  of  Americaa 
law  on  American  soil.  Happily  for  our  common  country,  happily  for  our  com- 
mon humanity,  on  the  9th  day  of  April,  in  the  year  of  our  Lord  1865,  the 
broken  battalions  of  treason  and  armed  reaiatance  to  law  surrendered  to  the 
Tictorioua  legions  of  tho  republic.  On  that  day,  not  without  sacrifice,  not  with- 
out  suffering,  not  without  martyrdom,  the  laws  were  vindicated.  On  that  day 
the  word  went  out  all  over  our  own  sorrow- stricken  land  and  to  every  nation- 
ality that  the  republic,  the  last  refuge  of  constitutional  liberty,  the  last  sauotu- 
(try  of  au  inviolable  juatice,  waa  saved  by  the  virtue  and  valor  of  its  children. 

On  the  14th  day  of  April,  in  the  year  of  our  Lord  1865,  amid  the  joy  and 
gladness  of  the  people  for  their  great  deliverance,  here  in  the  capital,  by  an 
assassin's  hand,  fell  Abraham  Lincoln,  President  of  the  United  States,  slain  not 
for  bis  crimes,  but  for  hia  virtues,  and  eapecially  for  his  fidelity  to  duty — that 
highest  word  revealed  by  God  to  man. 

Upon  the  death  of  Abraham  Lincoln,  Andrew  Johnson,  then  Vice  PresidenU 
by  force  of  the  Conatitution  became  President  of  the  United  States,  upon  tak- 
ing the  prescribed  oath  that  he  would  faithfully  execute  the  office  of  President, 
and  preserve,  protect,  and  defend  the  Constitution  of  the  United  States.  The 
people,  bowing  with  uncovered  head  in  the  presence  of  the  atrange,  great  Bor- 
row which  bad  come  upon  them,  forgot  for  the  moment  the  disgraceful  part 
which  Andrew  Johnson  had  played  here  upon  the  tribune  of  the  Senate  on  the 
4th  day  of  March,  1865,  and  accepted  the  oath  thus  taken  by  him  as  the  suc- 
cessor of  Abraham  Lincoln  as  confirmation  and  assurance  that  he  would  take 
care  tjiat  the  laws  be  faithfully  executed.  It  is  with  the  people  an  intuitive 
judgment,  the  highest  conviction  of  the  human  intellect,  that  the  oath  faithfully 
to  execute  the  office  of  President,  aud  to  preserve,  protect,  and  defend  the 
Constitution  of  the  United  Statea,  means,  and  must  forever  mean — while  the 
Constitution  remains  as  it  ia — that  the  President  will  himself  obey,  and  compel 
others  to  obey,  the  laws  enacted  by  the  legislative  department  of  the  govern- 
ment, until  the  same  shall  have  been  repealed  or  reversed.  This,  we  may 
assnme,  for  the  purpose  of  this  argument,  to  be  the  general  judgment  of  the 
people  of  this  country.  Surely  it  is  the  pride  of  every  intelligent  American 
that  none  are  above  and  none  beneath  the  laws  ;  that  the  President  is  as  mocli 
the  subject  of  law  as  the  humblest  peasant  on  the  remotest  fi'Ontier  of  our  ever 
advancing  civilization.  Law  ia  the  only  sovereign,  save  God,  recognized  by 
the  American  people ;  it  is  a  rule  of  civil  action  not  only  to  the  individual,  but 
to  the  million ;  itbiuds  alike  each  and  all,  the  official  and  the  uaofficial,  the 
citizen  and  the  great  people  themselves. 

This,  senators — pardon  me  for  saying  it — is  of  the  traditions  of  the  republic, 
and  is  understood  from  the  Atlantic  to  the  Pacific  shorea  by  the  five  and  thirty 
millions  of  people  who  dwell  between  these  oceans  and  hold  in  their  hands  to-day 
the  greatest  trust  ever  committed  ia  the  providence  of  God  to  a  political  society. 

I  feel  myself  justiHed,  entirely  justified,  in  saying  that  it  rests  not  simply 
upon  the  traditions  of  the  people,  but  is  embodied  in  their  written  record  from 
the  day  when  they  fired  the  first  gun  on  the  field  of  Lexington  to  this  hour.  Is 
itnot  declared  in  that  immortal  declaration  which  will  live  as  long  as  our  lan- 
guage lives,  ns  one  of  the  causes  of  revolt  against  the  king  of  Great  Britain, 
whose  character  waa  marked  by  every  act  which  may  define  a  tyrant,  that  he 
had  forbidden  his  governors  to  pass  laws,  unless  suspended  in  their  operation 
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ttntil  they  Btould  have  received  his  aasent — I  use  the  words  of  the  declaration, 
which,  like  the  words  of  Luther,  were  half  battles — the  law  should  bo  suspended 
until  bis  aseent  should  be  obtained,  That  was  the  first  utterauce  agaiost  the 
claim  of  executive  power  to  suspend  the  laws  by  those  immortal  men  with  whom 
God  walked  throngh  the  night  and  storm  and  darkness  of  the  Revolution,  and 
whom  he  taught  to  lay  here  at  the  going  down  of  the  sun  the  foundations  of 
those  institutions  of  civil  and  religious  liberty  which  have  since  become  the  hope 
of  the  world. 

I  follow  the  written  record  further,  still  asking  pardon  of  the  Senate,  praying 
them  to  remember  that  I  speak  this  day  not  simply  in  the  presence  of  senators, 
but  in  the  presence  of  an  expecting  and  waiting  people,  who  have  commissioned 
you  to  discliarge  this  high  trust,  and  have  committed  to  your  hands,  senators, 
the  issues  of  life  and  death  to  the  republic,  I  refer  nest  to  the  words  of  Wash- 
ington, first  of  Americans  and  foremost  of  men,  who  declared  that  the  Constitu- 
tion, which  at  any  time  exists  until  changed  by  the  act  of  the  whole  people,  is 
sacredly  obligatory  upon  all. 

I  refer  now  to  a  still  higher  authority,  which  is  the  expression  of  the  col- 
lective power  and  will  of  the  whole  people  of  the  United  States,  in  which  it  is 
asserted  that — 

This  Coustitnlion,  and  the  laws  inuda  in  pursaauce  thereof,  and  all  treaties  made  or  which 
shall  be  tntiile  by  the  authority  of  tlie  United  States,  shall  be  the  supreme  law  of  the  land ; 
and  the  judges  in  everj  State  shall  be  bound  thereby,  anytbiag  in  the  constitution  aad  laws 
of  any  State  to  the  contrary  notwithstanding. 

That  is  the  solemn  declaration  of  the  Constitution  itself;  and  pending  this 
trial,  without  a  parallel  in  the  history  of  the  nation,  it  should  be  written  upon 
these  walls. 

How  are  these  propositions,  so  pl^iia  and  simple  that  "  the  wayfaring  man 
could  not  err  therein,"  met  by  the  retained  counsel  who  appear  to  defend  this 
treason  of  the  President,  this  betrayal  of  the  great  trusts  of  the  people  1  The 
proposition  is  met  by  stating  to  the  Senate,  with  an  audacity  that  baa  scarcely 
8  parallel  ia  the  history  of  judicial  proceedings,  that  every  official  may  challenge 
at  pleasure  the  supreme  law  of  the  land,  and  especially  that  the  President  of 
the  United  States,  charged  by  bis  oath,  charged  by  the  express  letter  of  the 
Constitution,  that  "  he  shall  take  caie  tbat  the  laws  he  faithfully  executed,"  is 
nevertheless  invested  with  the  power  to  interpret  the  Constitution  for  himself, 
and  to  determine  judicially — senators,  I  use  the  word  used  by  the  learned  gen- 
tleman who  opened  the  case  for  the  accused — to  determine  judicially  whether 
the  laws  declared  by  the  Constitution  to  be  supreme  are  after  all  not  null  and 
void,  because  they  do  not  happen  to  accord  with  his  judgment. 

This  is  the  defence  which  ia  presented  here  before  the  Senate  of  the  United 
States,  and  upon  which  they  are  aaked  to  deliberate,  that  the  Executive  ia 
clothed  with  power  judicially — I  repeat  their  own  word,  and  I  desire  that  it 
may  be  burned  into  the  brain  of  senators  when  they  come  to  deliberate  upon 
this  question — that  the  President  may  judicially  construe  the  Constitation  for 
himself,  and  j  udicially  determine  finally  for  himself  whether  the  laws,  which  by 
your  Constitution  are  declared  to  be  supreme,  are  not,  after  all,  null  and  void 
and  of  no  effect,  and  not  to  be  executed,  because  it  suits  the  pleasure  of  his 
highness,  Andrew  Johnson,  first  king  of  the  people  of  the  United  States,  in 
imitation  of  George  III,  to  suspend  their  execution.  He  ought  to  remember, 
when  he  comes  with  such  a  defence  as  that  before  the  Senate  of  the  United 
States,  that  it  was  said  by  one  of  those  mighty  spirits  who  put  the  Revolution 
in  motion  and  who  contributed  to  the  organization  of  this  great  and  powerful 
people,  that  (llwaar  had  his  Brutus,  Charles  I  had  his  Cromwell,  and  George  III 
should  profit  by  their  example.  Nevertheless — and  this  is  the  central  point  of 
this  entire  discussion — the  position  is  assumed  here  in  the  presence  of  the  Sen- 
ate, in  the  presence  of  the  people  of  the  United  States,  and  in  the  presence  of 
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the  ciTJHzed  world,  that  the  President  of  the  United  States  is  invested  with  the 
judicial  power  to  detetmioe  the  force  and  effect  of  the  Conatitution,  of  his  own 
obligations  under  it,  aud  the  force  and  effect  of  every  law  passed  by  tlie  Oon- 
gress  of  the  United  States.  It  must  be  conceded,  if  every  official  may  chal- 
lenge the  laws  as  iinconatituUonal.  and  especially  if  the  President  may,  at  his 
pleasure,  declare  any  act  of  Congress  unconstitiitioaal,  reject,  disregard,  and 
violate  its  provisions,  and  this,  too,  by  the  authority  of  tlie  Gonstilotioa,  that 
instrument  is  itself  a  Constitution  of  anarchy,  not  of  order,  a  Constitution 
authorizing  a  violation  of  law,  not  enjoining  obedience  to  law.  Senators,  estab- 
lish any  such  rule  as  this  for  official  conduct,  and  you  will  have  proved  your- 
selves the  architects  of  your  country's  ruin;  you  will  have  converted  this  laud 
of  law  and  order,  of  light  and  knowledge,  into  a  land  of  darkness,  the  very 
light  whereof  will  be  darkness — a  land 

■'  Where  eldest  Nighi 
And  Chaos,  ancestors  of  nature,  will  hold 
Kternal  anarchy,  amiflst  Ihe  noise 
Of  eotllesa  wara,  and  by  confusion  stand." 

Disguise,  gloze  over,  and,  by  specious  and  ingenious  argument,  excuse  the 
President's  acts,  as  gentlemen  may,  the  fact  is  that  we  are  passing  upon  the 
question  whether  the  President  may  not,  at  his  pleasure,  and  without  peril  to 
his  official  position,  set  aside  and  annul  both  the  Constitution  and  laws  of  tlie 
United  States,  and  in  his  great  office  inaugurate  anarchy  in  tbe  land. 

The  whole  defence  of  the  President  rests  upon  the  simple  but  startling  prop- 
osition that  he  cannot  be  held  to  answer  for  any  violation  of  the  written  Con- 
stitution and  laws  of  the  United  States,  because  of  his  asserted  right  under  the 
Constitution,  and  by  the  Constitution,  to  interpret  for  himself  and  execute  or 
disregard,  at  his  election,  any  provision  either  of  the  Constitution  or  statutes  of 
the  United  States. 

No  matter  what  demagogues  may  say  of  it  outside  of  this  chamber,  no  matter 
what  retained  counsel  may  say  of  it  inside  of  this  chamber,  that  is  the  issue; 
and  the  recording  angel  of  history  has  already  struck,  it  into  the  adamant  of  the 
past,  there  to  remain  forever ;  and  upon  that  issue,  senators,  you  and  the  House 
of  Representatives  will  stand  or  fall  before  the  tribunal  of  the  future  That  is 
the  issue.  It  is  all  there  is  of  it.  It  is  what  is  embraced  in  the  articles  of 
impeachment.  It  is  all  that  is  embraced  in  them.  In  spite  of  the  technicali- 
ties, in  spite  of  the  lawyer's  tricks,  in  spite  of  the  futile  pleas  that  have  been 
interposed  here  in  the  President's  defence,  that  is  the  issue.  It  is  the  head  and 
fjont  of  Andrew  Johnson's  offending,  that  he  has  assumed  to  himself  the  exe- 
cu'ive  prerogative  of  interpreting  the  Constitution  and  deciding  upon  the 
validity  of  the  laws  at  his  pleasure,  and  suspending  them  and  dispansiug  with 
their  execution. 

I  say  it  again,  senators,  with  every  respect  for  the  gentlemen  who  sit  here  as 
the  representatives  of  States  and  tbe  representatives  as  well  of  that  great  people 
who  are  one  people  though  organized  by  States,  that  the  man  who  has  heard 
this  pifllonged  discussion,  running  through  days  and  weeks,  who  does  not  under- 
stand this  to  he  the  plain,  simple  proposition  made  in  the  hearing  of  senators, 
insisted  upon  as  the  President's  defence,  is  one  of  those  unfortunates  whom 
even  a  thrush  might  pity,  to  whom  God  in  bis  providence  has  denied  the  usnal 
measure  of  that  intellectual  faculty  which  we  call  reason. 

In  the  trial  of  this  case  the  Senate  of  the  United  States  is  the  sole  and  only 
tribunal  which  can  judicially  determine  this  question.  The  power  to  decide  it 
is  with  the  Senate ;  tbe  responsibility  to  decide  it  aright  is  upon  the  Senate. 
That  responsibility  can  be  divided  by  the  Senate  with  no  human  being  outside 
of  this  chamber.  It  is  all-important  to  the  people  of  the  United  States  at  large 
as  it  is  all-important  to  their  representatives  in  Congress  assembled,  and  surely 
it  is  all-important  to  the  senators,  sworn  to  do  justice  in  the  premises  between 
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the  people  find  the  PreBtdent,  that  thiB  great  iesne  which  touches  the  nation's 
life  shall  be  decided  in  accordance  with  the  spirit  as  well  as  with  the  letter  of 
the  Gonstitation.  It  is  all-important  that  it  shall  be  decided  in  accordance  with 
that  justice  to  establish  which  the  Constitution  itself  was  ordained  ;  that  justice 
before  the  majesty  of  which  we  this  day  bow  as  before  the  majesty  of  that  God 
whose  attribute  it  is  ;  that  justice  which  dwelt  with  Him  before  worlds  were, 
which  will  abide  with  Him  when  worlds  perish,  and  by  which  we  shall  be  judged 
for  this  day's  proceeding. 

The  Senate,  having  the  sole  power  to  try  impeachments,  must  of  necessity  be 
vested  by  every  intendment  of  the  Constitution  with  the  sole  and  exclusive 
power  to  decide  every  question  of  law  and  of  fact  involved  in  the  issue.  And 
yet,  senators,  although  that  would  seem  to  be  a  self-evident  proposition,  hours 
have  been  spent  here  to  perauade  the  Senate  of  the  United  States  that  the  Sen- 
ate at  last  had  not  the  sole  power  to  try  every  issue  of  law  and  fact  arising 
upon  this  question  between  the  people  and  the  President.  The  ex-Attorney 
General  well  said  the  other  day,  for  he  quoted  a  familiar  canon  of  interpreta- 
tion, "Effect  must  be  given  to  every  word  in  a  written  statute."  Let  effect  be 
given  to  every  word  in  the  written  statute  of  the  people — their  fundamental  law, 
the  Constitution  of  the  United  States — and  there  is  an  end  of  all  controversy 
about  the  exclusive  power  of  the  Senate  to  decide  every  question  of  law  and 
fact  arising  upon  this  issue. 

What  meant  this  long- con  tinned  discussion  on  the  part  of  the  counsel  for  the 
President,  resting  upon  a  remark  of  my  colleague  [Mr,  Manager  Butler]  in 
hie  opeoing  on  behalf  of  the  people  that  this  was  not  a  court  ?  Was  it  an 
attempt  to  divert  the  Senate  from  the  express  provision  of  the  Constitution  that 
the  Senate  should  be  the  sole  and  final  arbiters  between  the  people  and  the 
President?  What  meant  this  empty  criticism  about  the  wordfe  of  my  colleague 
that  this  was  not  a  court,  but  the  Senate  of  the  United  States  I  My  colleague, 
Mr.  Chief  Justice,  simply  followed  the  plain  words  of  the  Constitution,  that 
"the  Senate  shall  have  the  sole  power  to  try  all  impeachments." 

I  propose  neither  to  exhaust  my  strength  nor  the  patience  of  the  Senate  by 
dwelling  upon  this  miserable  device  to  raise  an  issue  between  the  Senate  and 
the  courts,  because  that  is  what  it  resulted  in  at  last,  although  it  came  after  a 
good  deal  of  deliberation,  after  a  good  many  days  of  incubation,  after  many 
utterances  on  many  subjects  concerning  things  both  in  the  heavens  above  and 
in  tile  earth  beneath  and  in  the  waters  under  the  earth.  I  do  not  propose  to 
imitate  the  example  of  the  learned  and  accomplished  counsel  of  the  President  on 
the  trial  of  this  grave  issne,  which  carries  with  it  so  many  and  so  great  results 
to  all  the  people  of  the  United .  States,  not  only  of  this  day  but  of  the  great 
hereafter.  1  trust  I  shall  be  saved  in  the  providence  of  God,  by  his  grace,  from 
becoming,  as  have  some  of  the  cilunsel  for  the  President  in  this  august  presence, 
a  mere  eater-up  of  syllables,  a  mere  snapper-up  of  unconsidered  trifles.  I  pro- 
pose to  deal  in  this  discassion  with  principles,  not  with  "trifles  light  as  air." 
I  care  not  if  the  gentlemen  choose  to  call  the  Senate  sitting  in  the  trial  of  an 
impeachment  a  court.  The  Constitution  calls  it  the  Senate,  I  know,  as  every 
inteUigent  man  knows,  that  the  Senate  of  the  United  States,  sitting  upon  the 
trial  of  impeachment,  is  the  highest  judicial  tribunal  of  the  land.  That  is  con- 
ceding enough  to  put  an  end  to  all  that  was  said  on  that  point — some  of  it 
most  solemnly — by  the  stately  argument  of  the  learned  gentleman  from  Massa-  ■ 
chusetts,  [Mr.  Curtis ;]  some  of  it  moat  teuderly  by  the  effective  and  adroit 
argument  of  my  learned  and  accomplished  friend  from  Ohio,  [Mr.  Groesbeck ;] 
and  some  of  it  most  wittily — so  wittily  that  he  held  his  own  sides  lest  he 
should  explode  with  laughter  at  his  own  wit — by  the  learned  gentleman  from 
New  York.  [Mr.  Evarts,]  who  displayed  more  of  Latin  than  of  law  in  his  argu- 
ment, and  more  of  rhetoric  than  of  logic,  and  more  of  intellectual  pyrotecbnicB 
than  of  either.    [Laughter.] 
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Bat,  HenatorB,  I  am  not  to  be  diverted  by  these  fireworks,  by  tbese  Bomatt 
candlea,  by  these  fiery  flying  serpents  that  are  let  off  at  pleasure,  and  to  order, 
by  the  accomplished  gentleman  from  New  York,  from  the  eolemu  issue  joined 
here  between  the  people  and  the  President.  I  stand  npon  the  plain,  clear 
letter  of  the  Constitution,  which  declares  that  "  tbe  Senate  shall  have  the  sole 
power  to  try  ail  impeachments;"  that  it  necessarily  invests  the  Senate  with 
the  sole  and  exclusive  power  to  determine  finally  and  forever  every  issue  of  law 
and  fact  arising  in  the  case.  This  is  one  of  those  self-evident  propositions  aris- 
ing under  the  Constitution  of  the  United  States  of  which  Hamilton  spoke  in 
words  clear  and  strong,  which  must  carry  conviction  to  the  mind  of  every  man, 
and  which  I  beg  leave  to  read  in  the  hearing  of  the  Senate. 

Said  Hamilton,  a  man  who  was  gifted  by  Providence  with  one  of  those  com- 
manding intellects,  whose  thoughts  indelibly  impressed  themselres  wherever 
they  fell : 

This  is  one  of  those  truths  which,  to  a.  correct  and  nnprejudicod  mind,  carries  its  own 
evidence  along  wltli  it,  and  maj  be  obscured  but  cucitot  be  made  plainer  'by  argument  or 
TSHSoniog.  It  rests  upon  axioms  as  simple  aa  thej  are  universal — the  means  ougbt  Eo  be 
proportioned  to  ibBtnii;  tba  persons  from  whose  airency  tbe  attainment  of  any  end  is  expected 
ought  to  possess  the  meads  by  which  it  is  to  be  attained. 

The  end  required  by  the  letter  of  your  Constitution  of  the  Senate  of  the 
United  States  is  that  the  Senate  decide  finally  and  for  themselves  every  issue 
of  law  and  fact  arising  between  the  people  and  their  accused  President.  What 
comes,  then,  I  want  to  know,  senators,  of  tbe  argument  of  tbe  learned  gentleman 
from  New  York  ?  The  most  significant  lesson  to  be  gathered  from  which  is 
this  :  that  tbe  right  way  and  the  effectual  way  by  which  a  man  may  make  bia 
speech  immortal  is.  to  make  it  eternal.  [Laughter.]  What  becomes  of  his  long, 
drawn-out  sentence  here  about  the  right  of  this  accused  and  guilty  man,  who 
stands  tliis  day  clothed  with  perjury  aa  with  a  garment  in  the  presence  of  the 
people,  to  be  heard  first  in  the  Supreme  Court  of  the  United  States  before  the 
Senate  shall  proceed  to  trial  and  judgment  1  The  Senate  is  vested  with  the 
sole  and  exclusive  power  to  try  this  question,  and  the  Supreme  Court  of  the 
United  States  has  no  more  power  to  intervene  either  before  or  after  judgment 
in  the  premises  than  has  the  Court  of  St.  Petersburg ;  and  so  tbe  people  of  tbe 
United  States,  I  hesitate  not  to  say,  will  hold. 

Nevertheless,  clear  and  manifest  aa  this  proposition  is,  it  has  been  insisted 
upon  here  from  the  opening  of  this  defence  to  its  close  by  all  tbe  counsel  who 
have  participated  in  the  disonssion,  that  the  Supreme  Court  is  the  final  arbiter 
for  the  decision  of  all  questions  aridng  under  the  Constitution.  I  do  not  state 
the  proposition  too  broadly,  senators.  My  occupations  have  been  of  such  a 
nature,  from  the  commencement  of  this  trial  to  this  hour,  that  I  have  relied 
more  upon  my  memory  of  what  counsel  said  (ban  upon  any  i-eading  which  I 
have  given  to  their  voluminous  arguments  in  defence  of  the  accused ;  but  I  ven- 
ture to  say  that  the  proposition  is  not  more  broadly  stated  by  me  than  it  has 
been  stated  by  them. 

.  I  submit  to  the  Senate  that  the  proposition  for  tbe  defence  ia  not  warranted 
by  the  Constitution  j  that  there  are  ma  y  q  t  ons  arising  under  the  Constitu- 
tion of  the  United  States  which  by  no  posa  b  I  ty  an  be  considered  aa  original 
questions,  either  in  the  Supreme  Court  or  n  anv  other  court  of  the  United 
States.  For  example,  my  learned  and  accomp!  si  ed  friend  who  honors  me  with 
bis  attention,  and  represents  the  great  and  gro  v  ng  Commonweaith  of  Illinois 
upou  this  floor,  [Mr.  Tbumbull,]  is  here  and  s  to  remain  here,  not  by  force  of 
any  decision  which  the  Supreme  Court  of  the  United  States  has  made,  or  by  force 
of  any  decision  which  the  Supreme  Court  of  the  United  States  may  hereafter 
make.  It  is  tiot  a  question  within  their  jurisdiction.  Illinois  ia  one  of  those  great 
Oommonwealthfl  which,  since  the  organization  of  the  Constitution  and  withiu 
the  memory  of  living  men,  have  sprung  up  from  the  shores  of  the  beautiful  Ohio 
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4way  to  tte  golden  sands  of  California,  girdling  the  continent  across  with  a 
cordon  of  free  Commonwealths  under  the  direct  operation  of  tlie  Constitntion  of 
the  United  States,  The  people  by  that  Constitution  did  provide  that  the  Con- 
gress shall  have  power  to  admit  new  States  into  the  Union,  and  when  the  Con- 
gress passed  upon  the  question  whether  the  people  of  Illinois  had  organized  a 
government  republican  in  form,  and  were  entitled  to  assums  their  place  in  the 
sisterhood  of  free  Commonwealths,  the  decision  was  final,  and  the  judge  of  the 
Supreme  Court  who  dares  to  challenge  the  great  seal  of  the  State  of  Illinois, 
which  the  gentleman  represents,  ought  to  be  instantly  ejected  from'  his  place, 
which  he  would  thereby  dishonor  and  disgrace,  by  the  supreme  power  of  the 
people  speaking  and  acting  through  the  process  of  impeachment. 

It  does  not  belong  in  any  sense  of  the  word  to  the  judicial  power  of  the 
United  States  to  decide  all  qnestioas  arising  under  the  Constitution  and  laws. 
Why,  according  to  this  logic,  the  Supreme  Court  would  come  to  sit  in  judgment 
at  last  upon  the  power  given  exclusively  to  each  house  to  judge  of  the  election 
and  qualification  of  its  own  members.  Senators,  the  judicial  power  of  the 
United  States  is  entitled  to  all  respect  and  to  all  consideration  here  and  every-i 
where  else ;  but  that  jndicial  power,  as  is  well  known  to  senators,  is  defined  and 
limited  by  the  terms  of  the  Constitution,  and  beyond  those  limitations  or  outside 
of  those  grants  that  tribunal  cannof  go.  I  read  from  the  Constitution  the  pro- 
vision in  answer  to  the  argument  of  the  gentleman  touching  the  judicial  power 
of  the  United  States: 

The  judicial  power  of  tba  United  States  shall  be  rested  in  one  Supreme  Court,  and  in 
Bueh  inferior  courts  as  the  CongreSB  may  from  time  to  time  ordain  and  establish,      '.      * 

The  judicial  povrer  sball  extend  to  all  cases  in  law  and  equity  arisiDg  nnder  this  Con- 
sdtution,  the  laws  of  the  United  States,  and  treaties  made,  or  which  shall  be  made,  ander 
their  authority;  to  all  oases  affeetiag  embassadors,  other  public  ministers,  and  coasuU;  to 
all  cases  of  admiralty  and  maritime  jurisdiction ;  to  controversies  to  which  the  United  States 


shall  be  a  party  ;  to  controversies  between  ti 
^  of  another  State ;  between  citizens  of  different  States ;  between  citizens  of  the  same  State 
claiming  lands  under  grants  of  different  States,  and  between  a  State,  or  the  citizens  thereof, 
and  foreign  status,  citizens  or  subjects. 

In  ail  cases  atfecting  embassadors,  other  public  ministers,  and  consuls,  and  those  in  which 
a  State  shall  bo  a  paity,  the  Supreme  Court  shall  have  onginal  jurisdictioa.  In  ail  the  other 
cases  before  nientionea  the  Supreme  Court  shall  have  appellate  juiiedietioD,  both  as  to  law 
and  fact,  with  such  eiceptiona  and  under  such  regulations  as  the  Congress  shall  make, — 
CenatitHtion,  article  3. 

As  I  said  before,  inasmuch  as  the  Senate  of  the  United  States  has  the  sole 
power  to  try  all  impeachments,  and  therefore  the  exclusive  power  to  finally 
determine  all  questions  arising  therein,  it  reeults  that  its  decisions  can  neither 
be  restricted  by  judgments  in  advance,  made  by  either  the  Supreme  Court  or 
any  other  court  of  the  United  States,  nor  can  the  final  judgment  of  the  Senate 
upon  impeachment  be  subjected  to  review  by  the  civil  courts  of  the  United 
Slates  or  to  reversal  by  executive  pardon.  So  it  is  written  in  the  Constitution, 
that  the  pardoning  power  shall  not  extend  to  impeachments.  Impeachment  is 
not  a  ca^e  in  "  law  or  equity,"  within  the  meaning  of  the  terms  as  employed  in 
the  third  article  of  the  Constitution,  which  I  have  just  read.  It  is  in  ao  sense 
a  case  within  the  general  judicial  power  of  the  United  States. 

Senators,  no  one  is  either  bold  enough  or  weak  enough  to  stand  in  the  pres- 
ence of  the  Senate  of  the  United  States  and  clearly  and  openly  proclaim  and 
avow  that  the  Supreme  Court  has  the  power  to  try  impeachments.  Neverthe- 
less, the  position  assumed  in  this  defence  for  the  accused  that  he  may  suspend 
the  laws,  dispense  with  their  esecution,  and  interpret  and  construe  the  Consti- 
tution for  himself  to  the  hurt  of  the  republic,  without  peril  to  his  official  position, 
if  he  accompanies  it  either  at  the  time  or  after  the  fact  with  a  statement  that  his 
only  object  in  violating  the  Constitution  or  in  suspending  the  laws  and  dispen- 
sing with  their  execution  was  to  obtain  at  some  future  day  a  judicial  construc- 
tion of  the  one  or  a  judicial  decision  upon  the  validity  of  the  other,  the  Senate 
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ig  not  to  hold  him  to  answer  upoa  impeachmeat  for  high  crimes  aad  misdemean- 
orB,  does  involve  the  proposition,  and  no  man  can  get  away  from  it,  that  the 
courts  at  last  have  a  supervising  power  over  this  unlimited  and  unrestricted 
power  of  impeacliment  vested  by  the  people  ia  the  House  of  Representatives, 
and  this  unrestricted  power  to  try  all  impeachments  vested  by  the  people  in  the 
Senate.  On  this  proposition  I  am  willing  to  stand,  defying  any  man  here  or 
elsewhere  to  challenge  it  successfuliy.  .  The  position  assumed  by  tlje  accused 
means  that  or  it  means  nothing.  If  it  does  not  mean  that  it  is  like  unto — 
A  tale  told  by  an  idiot, 
Pull  of  sound  anj  fury,  signifying  noliing. 

Just  nothing.  Now,  I  ask  you,  senators,  what  colorable  excuse  is  there  for 
preeenting  any  such  monstrous  proposition  as  this  to  the  consideration  of  the 
Senate  of  the  United  States  1  I  think  myself  iu  thia  presence  justified  in  reit- 
erating the  words  of  John  Marshall  upon  one  occasion,  that  it  is  reasonable  to 
presume  that  the  Senate  knows  something. 

The  original  jurisdiction  of  the  Supreme  Court  of  the  United  States  cannot 
by  any  possibility  extend  to  a  case  of  impeachment.  Senators  will  please 
remember  the  test  of  the  Constitution  which  I  have  just  read,  that  the  original 
jarisdiction  of  the  Supreme  Court  of  the  United  States  is  by  the  expres?  letter 
of  the  Constitution  restricted  to  foreign  embassadors,  other  public  ministers,  and 
consuls,  and  to  cases  in  which  a  State  may  be  a  party.  The  accused  is  not  a 
foreign  embassador ;  the  accused  is  not  a  foreign  minister ;  the  accused  is  not  a 
consul;  and  the  accused  is  not,  as  yet,  thank  God,  "the  state."  Therefore, 
the  accused  is  not  within  the  original  jurisdiction  of  the  Supreme  Court  of  the 
United  States. 

When  tlie  gentlemen  were  dwelling  so  learnedly  and  ao  long  upon  this  ques- 
tion, and  reading  from  the  great  case  of  Marbury  vs.  Madison,  they  ought  to 
have  remembered  that  the  Chief  Justice  who  pronounced  that  decision,  and 
whose  intellect,  fall-orbed,  shed  a  steady  and  luminous  light  on  the  jurisprudence 
of  the  country  for  the  third  of  a  century,  declared,  what  no  man  has  since  ques- 
tioned, that  the  original  jurisdiction  of  the  Supreme  Court,  as  defined  in  this  text 
of  the  Constitution,  could  neither  be  enlarged  nor  restricted  by  congressional 
enactment.  These  gentlemen  ought  to  have  remembered,  further,  when  they 
invoked  the  intervention  of  the  Supreme  Court  or  any  other  court  between  the 
people  and  this  accused  President,  that  the  appellate  jurisdiction  of  the  Supreme 
Court,  by  numerous  decisions,  depends  exclusively  under  the  Constitution  upon 
the  will  of  Congress.  It  results,  therefore,  that  they  must  go  to  some  other 
tribunal  for  the  settlement  of  this  great  question  between  the  people  and  the 
President,  unless  Congress  chooses  to  let  them  go  to  the  Supreme  Court  by  a 
«)ecial  enactment  for  their  benefit.  The  appellate  jurisdiction,  senators,  of  the 
Supreme  Court,  as  defined  in  the  Constitution  by  words  clear  and  plain  and 
incapable  of  any  misunderstanding  or  misconstruction,  excludes  the  conclusion 
that  a  case  of  impeachment  can  by  any  possibility  be  within  the  jurisdiction  of 
any  of  the  courts  of  the  United  States,  either  its  district,  its  circuit,  or  its 
Supreme  Court.  The  Senate  will  notice  that  hy  the  terms  of  the  Constitution 
the  appellate  jurisdiction  from  the  district  and  circuit  courts  is  limited  f»  the 
cases  in  law  and  equity  and  the  other  cases  named  in  the  Constitution,  none  of 
which  embrace  a  case  of  impeachment. 

There  is,  therefore,  senators,  no  room  for  invoking  the  decision  of  the  Supreme 
Court  of  the  United  States  upon  any  question  touching  the  liability  of  the 
President  to  answer  upon  impeachment  by  the  people's  representatives  at  the 
bar  of  the  Senate.  What  excuse,  therefore,  I  ask,  is  there  for  the  pretence  that 
the  President  may  set  aside  and  dispense  with  the  execution  of  the  laws,  all  or 
any  of  them,  enacted  by  the  Congress  under  the  pretext  of  defending  the  Con- 
Btitutlon  by  invoking  a  judicial  inquiry  in  the  courts  of  the  United  States. 

Be  it  known,  aenatora,  that  but  two  qnestions,  which  by  possibility  could 
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e  tlie  subject  of  judicial  decision,  have  been  raised  by  tbe  learned  and 
astute  counsel  who  have  attempted  to  make  this  defence.  The  first  is  that  the, 
heads  of  departmente  are  the  mere  registering  secretaries  of  the  President  of  the  1) 
United  States,  and  are  bound  to  recognize  his  will  as  their  sworn  duty.  I  deny  ', 
that  proposition  ;  and  I  think  that  the  learned  gentleman  from  New  York  did 
well,  remarkably  well,  as  he  does  everything  well,  to  c[uote  in  advance  for  our 
instruction,  when  we  should  come  to  reply  to  him  upon  this  point,  those  divine 
words  of  the  great  Apostle  to  the  Gentiles,  wherein  he  speaks  of  charity  as  long 
patient  and  suffering.  It  required  a  charity,  senators,  broader  than  the  charity 
of  tbe  Gospel,  to  sit  patiently  by  and  hear  these  gentlemen  invoke  the  decision 
of  the  Supreme  Court  upon  either  of  tbe  questions  involved  in  this  issue,  when 
we  knew  that  these  gentlemen,  overflowing  as  they  manifestly  are  with  all 
learning,  ancient  and  modem,  the  learning  of  the  dead  as  well  aa  the  learning 
of  tlie  living,  knew  right  well  that  the  Supreme  Court  of  the  United  States  had 
solemnly  decided  both  questions  against  them. 

Now  for  the  proof.  As  to  the  obligation  of  the  heads  of  the  departments  to 
learn  their  duty  under  the  law  through  the  will  of  an  Executive,  the  Senate 
will  remember  that  tbe  learned  gentleman  from  New  York  handled  the  great  case 
of  Marbury  vs.  Madison  with  wondrous  skill  and  dexterity.  He  took  care, 
however,  not  to-  quote  that  part  of  the  decision  which  absolutely  settles  this 
question  as  to  tbe  obligation  of  the  secretaries  to  respond  to  the  will  of  the  Ex- 
ecutive in  questions  of  law  ;  he  took  care  not  to  quote  it,  and  to  keep  it  in  the 
background.  Perhaps,  senators,  be  assumed  that  he  knew  all  that  the  poor 
managers  of  the  House  knew  about  this  case,  and  then  he  knew  all  that  he 
knew  besides,  gathered  from  Tacitus,  if  you  please,  and  from  the  philippics  of 
Cicero  against  Cataline,  and  from  that  speech  of  his  in  defence  of  Milo,  which 
it  happens  be  never  made  nntil  after  poor  Milo  was  convicted  and  banished,  and 
was  heard  to  cry  out  in  the  agony  of  his  soni  if  he  had  made  that  speech  for 
him  on  the  trial,  "  I  would  not  be  to-day  here  in  Maraeillea  eating  mullets." 
[Laughter.] 

I  read  now  in  the  hearing  of  the  Senate  the  decision  of  Chief  Justice  Marshall 
in  the  case  of  Marbury  vs.  Madison,  touching  tliis  alleged  obligation  of  the  heada 
of  departments  to  take  the  will  of  tbe  Executive  as  their  law.  Marshall  says 
on  page  J  58  of  1  Cranch: 

It  ia  tlie  duty  of  the  Secrpt&Tj-  of  State  to  conform  to  tlie  law,  and  in  this  he  is  an  officer  j 
of  tbe  United  Stales,  bound  to  obey  the  laws.  He  sets  in  tbis  respect,  as  has  been  very  i 
properly  stated  at  the  bar,  under  tbe  authority  of  law  and  not  by  tbe  iustiuctious  of  tbe  / 
President.  i 

If  he  should  disobey  t5ie  law,  does  it  not  logically  result  that  the  President's 
commands  cannot  excuse  him  ;  that  the  people  Qiight  well  depose  him  from  his 
office  whether  the  President  willed  it  or  not  1     It  only  illustrates  the  proposition  f 
with  which  I  started  out,  that  neither  the  President  nor  his  Hecretariea  are   j 
above  tbe  Constitution  or  above  the  laws  which  the  people  enact.  ; 

As  for  the  other  proposition,  senators,  attempted  to  be  set  up  here  for  tbia 
accused  and  guilty  President,  that  be  may  with  impunity,  under  the  Constitu- 
tion and  laws  of  the  United  States,  interpret  the  Oonstitution  and  sit  in  judicial 
judgment,  aa  the  gentleman  from  Massachusetts  (Mr.  Curtis)  urged  it,  upon  the 
validity  of  yoiir  laws,  that  question  has  also  been  ruled  in  the  Supreme  Court 
of  the  United  States,  and  from  that  hour  to  this  has  never  been  challenged. 
Although  an  attempt  was  made  to  drag  the  iilnstrioua  name  of  the  Chief  Justice, 
who  presides,iindeT  the  Constitution,  at  this  moment  over  tbia  deliberative  and  judi- 
cial assembly,  to  their  help,  it  was  made  in  vafu,  as  I  shall  show  before  I  have 
done  with  this  argument.  I  say  that  the  position  aaaumed  for  tbe  President 
by  all  his  counsel  that  he  is  to  judicially  interpret  the  Constitution  for  himself; 
that  he  is  to  judicially  determine  the  validity  of  laws,  and  execute  them  or  sua- 
pend  them  and  dispense  with  their  eiecntion  at  his  pleasure,  and  defy  the  power 
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of  the  people  to  brin^  him  to  trial  and  judgment,  was  settled  against  him  thirty 
f  eare  ago  by  the  Supreme  Court  of  the  United  States,  and  that  decision  has 
never  been  questionecf  since  by  any  authoritative  writer  upon  your  Constitution 
or  by  any  subseijuent  decision  in  your  tribunals  of  justice.  I  read,  in  the  iiiet 
place,  the  syllabus  as  collated  by  my  reporter  (Mr.  Wortbinglon)  from  the 
report  itself,  and  then  I  will  read  the  decision  of  the  court.  It  is  the  case  of 
Keiidall  vs.  The  United  States,  12  Peters.     In  the  syllabus  it  is  stated  that — 

By  ao  act  for  tbereliaf  of  theielatora  in  tbecasB  tlie  Solicilor  of  tte  Treasury  was  Jireoted 
to  audit  (heir  clsimB  for  certain  serviBea,  and  the  PoBtmaster  Qeoeral  waa  directed  to  credit 
them  with  the  SDm  thus  found  due.  The  Postmaster  General  upon  the  settlement  of  the  claim 
by  the  Solicitor  credited  the  relators  with  apart  of  the  amount  found  due,  but  refused  toctedit 
thnm  with  the  remainder.  A  mandamas  wa?  applied  for  and  issued  by  the  drcuit  court  of 
the  District,  whereupon  the  Postmaster  General  Vought  the  case  before  the  Supreme  Court 

Upon  the  hearing  of  that  case  in  the  Supreme  Court,  Justice  Thompson  pro- 
nounced the  united  judgment  of  the  court  as  follows  ; 

It  was  urged  at  the  bar  that  the  Postmaster  General  was  alone  subject  to  the  direction  and 
control  of  the  President  witb  respect  to  the  execution  of  the  duty  imposed  upon  him  by  this 
law  i  and  this  right  of  the  President  is  claimed  as  growing  out  of  the  ol)ligation  imposed 
upon  him  by  the  Constitution  to  take  care  that  the  laws  be  faithfully  executed.  This  is  a 
doctrine  that  cannot  receive  the  sanction  of  this  court.  It  would  be  vesting-  in  tlie  President  ' 
a  dispensing  poteer,  which  has  no  conntenance  for  its  support  in  any  part  of  the  Constitution, 
and  IB  Bsseiting  a  principle  which,  if  carried  out  in  its  resnlts  to  all  cases  falling  within  it, 
Would  be  clothing  the  President  with  a  power  entirely  to  control  the  legislation  of  Congress 
and  paralyse  the  administration  of  jusUce. 

To  contend  that  the  obligation  imposed  on  .the President  to  see  tJie  laws  faithfclly  execnted 
implies  a  power  to  forbid  tbeir  execotion,  is  a  novel  couBtmctiou  of  the  Constituljan,  and 
entirely  inadmissible.     (13  Pelerp,  p.  612,J 

I  ask  you,  senators,  to  consider  whether  I  was  not  justifiable  in  saying  that 
it  was  a  tax  upon  one's  patience  to  sit  here  and  listen  from  day  to  day  ana  from 
week  to  week  to  these  learned  ai^uments  made  in  defence  of  the  President,  all 
resting  upon  hia  asserted  executive  prerogative  to  dispense  with  the  execution 
of  the  laws  and  protect  himself  from  trial  and  conviction  before  this  tribunal, 
because  he  said  that  he  only  violated  the  laws  in  order  to  test  their  validity  in 
the  Supreme  Court,  when  that  court  had  already  decided  thirty  years  ago  that 
any  such  assumed  prerogative  in  the  President  enahled  him  to  sweep  away  all 
the  le^slation  of  Congress  and  prevent  the  administration  of  justice  itself,  and 
found  no  countenance  in  the  Constitution  F  I  Buppooe,  senators,  that  the  learned 
ex-Attorney  (general  thought  that  there  was  something  here  that  might  disturb 
the  harmony  and  the  order  of  their  argument  in  this  decision  of  Kendall  vs.  The 
Uuited  States,  and  so  in  his  concluding  argument  for  the  accused  he  attempted 
to  fortify  against  such  consequences  by  calling  to  his  aid  the  decision  of  the 
present  Chief  Jastice  in  what  ifl  known  as  the  Mississippi  case.  With  all  respect 
to  the  learned  ex-Attorney  Greneral,  and  all  his  associates  engaged  in  this  trial, 
I  take  it  upoa  me  to  say  that  the  decision  pronounced  by  his  honor  the  Chief 
Justice  of  the  United  States  in  the  Mississippi  case  has  no  more  to  do  with  the 
question  involved  in  this  controversy  than  has  the  Koran  of  Mohammed,  and 
the  gentleman  was  utterly  inexcusable  iu  attempting  to  force  that  decision  into 
this  case  in  aid  of  any  such  proposition  as  that  involved  in  this  controversy,  and 
made,  as  I  shall  show  before  I  have  done  with  it,  directly  by  the  President 
himself  in  his  answer,  as  well  as  by  his  retained  counsel. 

What  did  bis  honor  the  Chief  Justice  decide  in  the  Mississippi  ease  ?  Nothing 
in  the  world  but  this,  as  is  well  known  to  every  lawyer  in  America,  even  to  every 
student  of  the  law  versed  not  beyond  the  hornbooks  of  his  profession,  that 
where  the  law  vested  the  President  with  discretionary  power,  his  judgment  in 
the  exercise  of  his  discretion,  under  the  law,  until  that  judgment  was  overruled 
by  the  legislative  power  of  the  nation,  concluded  all  parties.  We  a^ee  to  it. 
The  learned  senator  from  New  York,  who  honors  me  with  his  attention,  [Mr. 
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Cootling,]  knows  that  before  lie  waa  bom  that  quostioii  was  decided  precisely 
in  the  same  way  in  the  great  State  which  he  bo  honorably  represents  here 
to-day,  a,nd  is  reported  in  13  Wbeaton  ;  but  it  does  not  touch  this  question  at 
all.  and  the  proposition  is  so  foreign  to  the  question  that  it  is  like  one  of  tbose 
suggestions  referred  to  by  Webster  npon  one  occasion,  when  he  said  to  make  it 
to  a  right-minded  man  is  to  insult  his  intelligence.  I  read,  however,  from  the 
opinion  of  the  Chief  Justice,  and  in  reading  from  it  I  wish  to  be  understood 
that  1  agree  with  every  word  and  letter  and  syllable  which'  the  Chief  Justice 
uttered ;  but  it  does  net  touch  this  question.  The  Attorney  G-eneral,  in  citing, 
prefaced  it  with  these  words  : 

It  is  Bufficieat  upon  this  point  to  cite  a  late  opinion  uf  the  Sapreme  Court  of  the  United 
Slates,  in  what  is  called  the  Mississippi  injunction  case,  decided  April,  1867.  Mr.  Chief 
Justice  Chose,  delivering  the  opinieu  of  the  court,  says :  ' 

"  It  is  assumed  by  the  counsel  for  (he  State  of  Mississippi  that  the  President  in  the  execa- 
tlon  of  the  reconstruction  acts  ia  required  to  perform  a  mere  ministerial  duty.  In  this 
assumption  there  is,  we  think,  a  confoundin?  of  the  terms  ministerial  and  executive,  which 
are  by  no  means  eqaivaleat  in  import.  A  miuislerlal  duly,  the  performance  of  which  may, 
in  proper  cases,  be  required  of  a  bead  of  a  department  by  judicial  process,  is  one  in  respect 
to  which  nothing  is  left  to  discretion.  It  is  a  simple,  definite  duty,  arising  under  conditions 
admitted  or  proved  to  exist,  or  imposed  by  law." 

After  citing  some  cases  of  merely  ministerial  duty,  the  Chief  Justice  proceeds 
as  follows  : 

In  each  of  these  cases  nothing  was  left  t«  discretion.  There  was  no  room  for  the  exercise 
of  judg'ment.  The  law  required  the  performance  of  a  single,  specific  act,  and  tbat  perform- 
ance, it  was  held,  might  be  required  by  mandamut.  Very  different  is  the  daty  of  the  Presi- 
dent in  the  exercise  of  the  power  to  see  tbat  the  laws  are  faithfully  execnted,  and  among  the 
laws  the  acts  named  in  the  bill. 

What  acts  ?  The  reconsti'uction  act,  that  vested  him  with  a  very  large  discre- 
tion to  the  hurt  of  the  nation  ;  ^ 

The  duty  thus  imposed  on  the  President  is  in  no  just  sense  ministerial.  It  is  purely  eieeu- 
Uve  and  political.  An  attempt  on  the  part  of  the  judicial  department  of  the  government  to 
enjoin  the  performance  of  such  duties  by  the  President  might  be  justly  characterized,  in  the 
lao^age  of  Chief  Justice  Marshall,  as  an  "  absurd  and  excessive  extra vagaoce."  It  is  true 
that,  in  the  instance  before  us,  the  interposition  of  the  court  is  not  sought  to  enforce  action 
by  the  executive  nnder  censtitntional  legislation,  but  to  restrain  such  action  under  legislation 
Sieged  to  be  unconstitutional.  But  we  are^uitable  to  perceive  that  this  circumstance  takes 
the  case  out  of  the  general  principle  which  forbids  judicial  interference  with  the  exercise  of 
executive  discretion. 

What  on  earth  has  tbat  to  do  with  the  question  in  issae  here  ?  I  may  have 
occasion,  senators,  and  you  will  pardon  me  if  I  avail  myself  of  the  opportunity, 
to  say  that  the  tenure-of- office  law  which  is  called  in  question  here  this  day  leaves 
no  discretion  whatever  in  the  Executive/  as  to  removiJa  or  suspensions  during 
the  session  of  the  Senate,  and,  in  the  language  of  his  honor  the  Chief  Justice, 
imposed  upon  him  a  plain  unequivocal  duty,  about  which  he  was  not  even  mia- 
-  taken  himself.  I  count  myself,  therefore,  justified,  even  at  this  stage  of  my  argu- 
ment, in  reiterating  my  assertion  that  the  decision  in  the  Mississippi  case  has 
nothing  whatever  to  do  with  the  principle  involved  in  this  controversy,  and  that 
the  President  has  no  excuse  whatever  for  attempting  to  interfere  with  and  set 
aside  the  plain  mandates  and  requirements  of  the  law.  There  was  no  discretion 
left  in  him  whatever ;  and  even  his  counsel  had  not  the  audacity  to  argue  here 
before  the  Senate  that  the  act  of  1867  which  is  called  in  question  by  this  Execu- 
tive, who  has  violated  its  provisions,  dispensed  with  its  execution,  and  defied  its 
authority,  left  any  discretion  in  him.  The  point  they  make  is  that  it  is  uncon- 
stitutional and  no  law  ;  and  that  is  the  very  point  settled  in  Kendall  vs.  The 
United  States,  that  the  power  vested  in  the  President  "to  take  care  that  the 
laws  be  faithfully  executed  "  vests  in  bim  no  power  to  set  aside  a  law  of  the 
United  States,  and  to  direct  the  head  of  a  department  to  disobey  it,  and( 
authorize  the  head  of  the  department  to  plead  his  poyal  mandate  in  a  court  of 
justice  in  excuse  and  justification  of  bis  refusal  to  obey  the  plain  requirement  of 


,  Google 


£ 


400  IMPEACHMENT   OP  THE   PEE8IDENT. 

the  law.  It  is  written  ia  the  Constitation  that  "  he  shall  take  care  that  the 
laws  be  faithfully  executed."  Are  we  to  mutiiate  the  Constitution,  and  for  the 
benefit  of  the  accused  to  interpolate  into  the  Constitution  a  word  which  is  not 
there  and  the  introduction  of  which  would  annihilate  the  whole  system ;  that  ia 
to  say,  that  "  the  President  shall  take  care  that  the  laws  which  he  approves,  and 
only  the  laws  which  he  approves,  shall  be  faithfully  executed  ?  "  This  ia  at 
last  the  position  assumed  for  the  President  by  himself  iu  his  answer,  and 
assumed  for  him  by  his  counsel  in  his  defence ;  and  the  assumption  conflicts 
with  nit  that  I  have  alfeady  read  from  the  Oonstitution,  with  all  that  I  have 
already  read  of  its  judicial-interpretation  and  construction  ;  and  it  conflicts  as 
well  with  all  that  remains  of  the  instrument  itself  It  is  useless  to  multiply 
words  to  make  plain  a  self-evident  proposition ;  it  is  useless  to  attempt  to  imply 
this  power  in  the  President  to  set  aside  and  dispense  with  the  execution  of 
flae  laws  in  the  face  of  the  express  words  of  the  Constitution,  that  "  all  leg- 
islative power  granted  by  this  Constitution  shall  be  vested  in  a  Congress  which 
shall  consist  of  a  Senate  and  a  House  of  Kepresenta lives,"  that  he  shall  be  swora 
"faithfally  to  eiecute  the  office  of  President,"  and  therefore  faithfully  to  dis- 
charge every  obligation  which  the  Constitution  enjoins,  first  and  foremost  of 
which  obligations  is  thus  written  oa  the  very  fore-front  of  the  instrument,  that 
he  shall  take  care  that  the  laws  enacted  by  the  people's  representatives  ia  Con- 
assembled  shall  be  faithfully  executed — not  some  of  the  laws ;  not  the 
which  he  approves ;  but  the  laws  shall  be  executed  until  tlie  same  shall 
have  been  duly  repealed  by  the  power  that  made  them,  or  shall  have  been  con- 
stitutionally reversed  by  the  Supreme  Court  of  the  United  States  acting  within 
the  limitations  and  under  the  restrictions  of  the  Constitution  itself. 

We  have  heard  much,  senators,  in  the  progress  of  this  discussion,  about  the 
established  custom  of  the  people  of  this  country ;  we  have  heiM  much  about  the 
long- con  tinned  practice  of  eighty  years  under  the  Constitution  and  laws  of  the 
United  States.  You  have  listened  in  vain,  senators,  for  a  single  citation  of  a 
single  instance  in  the  histoi-y  of  the  republic  where  there  was  an  open  violation 
of  the  written  law  of  this  land,  either  by  the  Executive,  by  States,  or  by  com- 
binations of  men,  which  the  people  did  not  crush  at  the  outset  and  put  down. 
That  is  a  fact  in  our  history  creditable  to«he  American  people,  and  a  fact  that 
ought  to  be  considered  by  the  Senate  when  they  come  to  sit  iu  judgment  upon 
this  case  now  made  before  them  for  the  first  time  under  the  Constitution  of  the 
Uuited  States,  whether  the  President  is  above  the  laws  and  can  dispense  with 
their  execution  with  impunity  in  the  exercise  of  what  is  adroitly  called  his  judi- 
cial power  of  interpretation. 

I  need  not  remind  senators  of  that  fact  in  our  early  history,  when,  by 
insurrection,  a  certain  act  was  attempted  to  be  resisted  in  the  State  of  Pennsyl- 
TBoia,  when  Washington  promptly  took  measures  to  crush  this  first  uprising  of 
insurrection  against  the  supremacy  of  thfe  laws.  The  gentlemen  have  attempted 
to  summon  to  their  aid  the  great  name  of  the  hero  of  New  Orleans.  It  is  fi-esh 
within  the  recollection  of  senators,  as  it  is  fresh  within  the  recollection  of  millions 
of  the  people  of  this  country,  that  when  the  State  of  South  Carolina,  in  the  exer- 
cise of  wbat  she  called  her  sovereign  power  as  a  State,  by  ordinance  attempted 
to  aet  aside  the  laws  of  the  United  States  for  the  collection  of  customs,  the 
President  of  the  United  States,  Andrew  Jackson,  not  unmindful  of  his  oath — 
although  the  law  was  distasteful  to  him.  and  it  is  a  fact  that  has  passed  into 
history  that  he  even  doubted  its  constitutionality — yet,  nevertheless,  issued  his 
proclamation  to  the  insurgents,  and,  lifting  his  hand,  swore  "  by  the  Eternal  the 
Uniou  must  and  shall  be  preserved."  There  was  no  recognition  here  of  the 
right  either  iu  himself  or  in  a  State  to  set  aside  the  laws. 

Gentlemen,  there  is  a  case  still  fresher  within  the  recollection  of  senators, 
and  still  fresher  in  the  recollection  of  the  people  of  this  country,  that  attests 
more  Bignificantly  than  any  other  the  determination  of  the  people  to  abide  by 
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their  laws  enacted  by  their  Congreae,  whatever  the  law  may  be  and  however 
odious  it  may  be.  Thegeatleman  from  New  York — e!ae  I  mig-lit  not  have  alluded 
to  it  in  thia  diacuseion — took  occasion  to  refer  to  the  fugitive  slave  law  of  1S50; 
a  law  which  was  disgraceful,  {and  I  say  it  with  all  respect  to  the  Congresa  that 
enacted  it;)  a  law  which  was  in  direct  violation  of  the  letter  and  the  apirit  of  the 
Constitution  ;  a  law  of  which  I  can  say,  at  least,  although  I  doubt  much  whether 
the  gentleman  from  New  York  can  aay  as  much,  that  it  never  found  an  advocate  iu 
me  ;  a  law  of  which  Webster  apoke  when  he  said,  "My  judgment  always  waa, 
and  that  is  my  opinion  to-day,  that  it  is  unwarranted  by  ihe  Constitution;"  aliw 
which  offered  a  bribe  out  of  the  common  treasury  of  the  nation  to  every  magistrate 
who  aat  in  judgment  upon  the  right  of  a  flying  bondman  to  that  liberty  which 
was  hie  by  virtue  of  the  aame  creative  energy  which  breathed  into  his  nostrils 
the  breath  of  life  and  he  became  a  living  aoul ;  a  kw  which  offered  a  reward  to 
the  ministers  of  justice  to  shorten  the  judgment  of  the  poor;  a  law  which,  smit- 
ing the  conscience  of  the  American  people  and  the  conscience  of  the  civilized 
world,  made  it  a  crime  to  give  shelter  to  the  houseless  and,  in  obedience  to  the 
utterances  of  our  divine  Master,  to  give  a  cup  of  water  to  him  that  was  rsady 
to  perish ;  a  law  enacted  for  the  purpose  of  sustaining  that  crime  of  crimes,  that 
sum  of  all  villanies,  which  made  merchandiae  of  immortality,  which  transformed 
a  man  into  a  chattel,  a  thing  of  trade,  which,  for  want  of  a  better  word,  we 
call  a  slave,  with  no  acknowledged  rights  in  the  present,  with  no  hope  of  a 
heritage  in  the  great  hereafter,  to  whose  darkened  soul,  under  this  crushing 
bondage,  the  universe  waa  voiceless,  and  God  himself  seemed  silent;  a  law 
under  the  direct  operation  of  which  that  horrible  tragedy  was  enacted,  my  good 
sir,  [addressing  Mr.  Groesbeck,]  within  our  own  noble  Commonwealth,  in  the 
streets  of  yonr  beautiful  city,  (Cincinnati,)  when  Margaret  Gamier,  with  her 
babe  lashed  upon  her  breast,  pursued  by  the  officers  by  virtue  of  this  law,  in 
her  wild  irenzy  forgot  her  mother's  affection  in  the  joy  she  felt  in  sending,  before 
its  appointed  time,  by  her  own  hand,  the  spotless  spirit  of  her  child  to  the  God 
who  gave  it  rather  than  to  ailow  it  to  be  tossed  back  into  thia  hell  of  hiiniaQ 
bondage  under  the  operation  of  American  law;  a  law  sustained  by  the  Ameri- 
can people  even  on  that  day  when  Anthony  Burns  walked  in  chains  under  tho 
shadow  of  Bunker  Hill,  "  where  every  sod  's  a  soldier's  Bepulchre,"  and  whei-e 
sleeps  tbe  first  great  martyr  in  the  cause  of  American  independence,  to  be  tried 
by  a  magistrate  in  a  temple  of  justice  girdled  itself  with  chains  and  guarded  by 
bayonets;  and  yet  the  people  stood  by  and  said  let  the  law  be  executed  until 
it  be  repealed. 

Gentlemen  talk  about  the  American  people  recognizing  the  right  of  any  Presi- 
dent to  set  aside  the  laws  I  Who  does  not  know  that  two  years  after  this  enact- 
ment, in  1852,  the  terrible  blasphemy  was  mouthed  in  Baltimore  by  the  repre- 
sentatives of  that  same  party  that  to  day  insists  upon  the  executive  preroga- 
tive to  set  aaide  your  laws  and  annihilate  your  government,  touching  thia  fugi- 
tive-slave law,  that  all  discussion  in  Congress  and  out  of  Congresa  shoiJd  be 
suppressed  1  When  they  passed  that  resolution  they  ought  to  have  remembered 
that  there  is  something  atronger  after  all  than  the  resolutions  of  mere  partisans 
in  convention  assembled.  They  ought  to  have  remembered  that  God  is  not  iu 
the  earthquake  or  in  the  fire,  but  in  "the  still,  small  voice,"  speaking  through 
the  enlightened  conscience  of  enlightened  men,  and  that  it  is  at  last  omnipotent. 
Bat — I  only  refer  to  it :  God  knowa  that,  for  the  honor  of  our  country,  I 
would  take  a  step  backward  and  cover  the  nakedoesa  and  shame  of  the  Ameri- 
can people  in  that  day  of  America's  dfehoaor.  When  that  party  passed  that 
resolntion  they  nominated  their  candidate,  he  accepted  ita  terms ;  and  he  waa 
carried  to  the  presidential  tbajr  by  the  votes  of  all  the  States  of  this  Union, 
except  four,  upon  the  baaia  that  be  would  execute  tbe  laws,  however  odious 
they  might  be,  however  offensive  they  might  be  to  the  j  udgmeut  and  conscience 
of  the  people  of  the  United  States  and  of  the  civilized  world. 
.  26  I  p— Vol.  ii 
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Aud  now,  witli  such  a  record  as  this,  thoBe  gentlemen  dare  to  come  before  tlie 
Senate  and  tell  the  Seriate  that  it  is  the  traditional  policj  of  the  American  peo- 
ple to  allow  their  own  laws  to  he  defied  by  their  own  Executive.  I  deny  it. 
There  is  not  a  line  in  your  history  but  gives  a  flat  denial  to  the  assumption. 
It  has  never  been  done. 

In  this  conuection,  senators,  I  feel  coDstrained,  although  I  deeply  regret  it, 
to  be  compelled  to  depart  from  (he  direct  line  of  my  argument  to  notice  another 
point  that  was  made  by  the  gentleman  in  order  to  bolster  up  this  asenrnption, 
made  for  the  first  time,  as  I  insist,  ia  our  hirtory,  of  the  right  of  the  Executive, 
by  his  executive  prerog.ttive,  to  suspend  and  dispeuse  with  the  execution  of  the 
]aw8,  and  that  was  the  reference  which  was  made  to  your  lamented  and  martyred 
Presidentt  Abraham  Lincoln.  In  God's  name,  aenatora,  was  it  cot  enough  that 
he  remembered  iu  the  darkest  hours  of  your  trial,  and  when  the  pillars  of  your 
holy  temple  trembled  iu  the  storm  of  battle,  that  oath  which,  in  his  own  simple 
words,  was  "  registered  in  heaven,"  and  which  he  must  obey  on  peril  of  his 
soull  Was  it  not  enough  that  he  kept  his  faith  unto  the  end  and  finally  laid 
down  his  life  a  beautiful  sacrifice  in  defence  of  the  republic  and  the  laws,  with- 
out slandering  aud  calumniating  his  memory  now  that  he  is  dead,  that  his  tongue 
is  mute,  unable  to  speak  for  himself,  by  the  bald,  naked,  and  false  assertion  that 
he  violated  the  laws  of  his  country  1  I  speak  earnestly,  I  speak  wai-mly  on  this 
eubject,  because  the  man  thus  slandered  and  outmged  in  the  presence  of  the 
Senate  and  civilized  world  was  not  only  my  own  personal  friend,  but  he  was  the 
friend  of  our  common  country  and  our  common  Imnianity.  1  deny  that,  for  a 
single  moment,  he  was  regardless  of  the  obligations  of  bis  oath  or  of  the  require- 
ments of  the  Constitution,  I  deny  that  he  ever  violated  your  laws,  I  deny 
that  he  ever  assumed  to  himself  the  power  claimed  by  this  apostate  President 
this  day  to  suspend  your  laws  and  dispense  with  their  execution.  Though  dead, 
he  yet  speaks  from  the  grave ;  and  I  ask  senators  when  tbey  come  to  consider 
this  accusation  against  their  murdered  Pi-esident,  to  ponder  upon  the  words  of 
his  first  inaugural,  when  manifestly  alluding  to  the  fugitive  slave  law,  which 
violated  every  conviction  of  his  nature,  from  which  he  went  back  with  abhor- 
rence; he  nevertheless  in  that  inaugural  said  to  the  American  people,  how- 
ever much  we  may  dislike  certain  laws  upon  our  statute- books,  we  are  not 
at  liberty  to  defy  them,  nor  to  disregard  them,  nor  to  set  them  aside ;  but  we 
mnst  await  the  action  of  the  people  and  their  repeal  through  the  taw-making 
power.  I  do  not  quote  the  exact  words,  but  I  quote  the  substance;  I  doubt 
not  they  are  as  familiar  to  the  minds  of  senators  as  they  are  to  inc. 

Oh,  but,  said  the  gentleman,  he  suspeuded  th%habeas  corpui  sict.  Thegeotie- 
man  was  too  learned  not  to  know  that  it  has  been  settled  law  from  the  earliest 
times  to  this  hour  that  in  the  midst  of  arms  the  laws  are  silent,  and  that  it  is 
written  in  the  Constitution  that  "  the  privilege  of  the  writ  of  habeas  corpus  shall 
not  be  suspended  unless  when  in  cases  of  rebellion  or  invasion  the  public  safety 
may  require  it."  It  was  not  Mr,  Lincoln  that  suspended  the  AaAea«co;»w* act; 
it  was  tnat  great  public,  solemn,  civil  war  that  covered  your  heavens  with  black- 
ness and  filled  the  habitations  of  your  people  with  mourning  and  lamentation  for 
their  beautiful  slain  upon  the  high  places  of  the  land.  Senators,  the  best  answer 
that  I  can  make  to  thia  assertion  that  your  murdered  President  was  responsible 
for  what  necepsarily  resulted  from  this  atrocious  and  unmatched  rebellion,  I  make 
iu  the  words  of  that  grand  and  noble  man,  than  whom  a  purer,  a  wiser,  or  better 
spirit  never  ascended  the  chair  of  civil  magistracy  in  this  or  in  any  country,  i" 
this  age  or  in  any  age — I  refer  to  John  Quincy  Adams — when  he  stud  that  in 
the  presence  of  public  war,  either  domestic  or  foreign,  all  the  limitations  of  your 
Constitution  are  silent,  and  in  the  event  of  insurrection  in  any  of  the  States,  all 
the  institutions  of  the  States  within  which  it  rages,  to  use  bis  own  terse,  strong 
words,  "go  by  the  board."  He  said:  "The  war  power  is  limited  only  by  the 
law  and  usage  of  nations."     You  cannot  prosecute  war  by  a  magistrate's  warrant 
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aud  a  conetable'e  etaff.  Abrabam  Lincoln  simply  followed  the  accepted  lav 
of  the  civilized  world  in  doing  what  he  did.  I  answer  further,  for  I  leave  no 
part  of  it  unanswered,  I  would  count  myself  dishonored,  being  able  to  speak  here 
for  him  who  cannot  speak  for  himself,  if  I  left  any  colorable  excuse  for  this 
assault  upon  his  character  unanswered  and  unchallenged. 

Why,  say  the  gentlemen,  you  passed  your  indemuity  acts.  Now,  who  is 
there  in  this  Senate  of  the  United  States  so  weak  as  not  to  know  that  it  is  in 
Yain  that  you  pass  indemnity  acts  to  protect  the  President  of  the  United  States, 
if,  after  all,  bis  acts  were  unconstitutional — to  the  hurt  of  private  right.  You 
must  go  a  step  farther  than  that ;  yoii  must  deny  jurisdiction  to  the  courts,  you 
must  shut  the  doors  of  your  temple  of  justice,  you  must  silence  the  ministers  of 
the  law  before  you  pass  an  indemnity  act  which  will  protect  him  if  hia  act  at 
last  be  unconatitarional.  That  was  not  the  purpose  of  the  act.  If  the  gentle- 
man referred  to  the  general  indemnity  act,  I  had  the  honor  to  draught  it  myself. 
I  c'aim  no  particular  credit  for  it.  It  is  not  unknown  to  the  legislation  of  this 
country  and  of  other  countries.  The  Ooiigress  of  the  United  States,  as  sena- 
tors will  leraember,  passed  a  similar  act  in  1862.  The .  general  act  to  which  I 
refer  was  passed  in  1887.  That  act  was  simply  declaring  that  the  acts  of  the 
President  during  the  rebellion  and  of  those  acting  for  the  President  in  the  pre- 
mises, should  be  a  bar  to  prosecutions  against  them  in  the  courts.  What  was 
the  object  of  it  1  If  it  be  in  the  power  of  the  nation  to  defend  itself,  if  it  be  con- 
stitutional to  defend  the  Constitution,  if  it  be  constitutional  for  the  President  to 
summon  the  people  to  the  defence  of  their  own  laws,  and  the  defence  of  their 
own  firesides,  and  the  defence  of  their  own  nationality,  the  law  said  that  this 
siiould  be  an  authority  to  the  conrtB  to  dismiss  the  proceeding,  on  the  ground 
that  the  act  was  done  under  the  order  of  the  President.  But  how  could  we 
make  his  act  valid  under  the  Constitntion,  if  it  was  unconstitutional,  if  the 
limitations  of  the  Constitution  operated  ?  I  do  not  stop  to  argue  the  question. 
It  has  been  argued  by  wager  of  battle,  and  it  has  been  settled  beyond  review 
in  this  tribtinal,  or  in  smy  tribunal,  that  the  public  safety  is  the  highest  law, 
and  that  it  is  a  part  and  parcel  of  the  Constitution  of  the  United  States. 

I  have  answered,  senators,  and  I  trust  I  have  answered  sufficiently,  all  that 
has  been  said  by  the  counsel  for  the  President  for  the  purpose  of  giving  some 
colorable  justification  for  the  monstrous  plea  which  they  this  day  interpose  for 
the  first  time  in  our  history,  that  it  pertains  to  the  executive  prerogative  to  in- 
terpret the  Constitution  judicially  for  himself  and  to  determine  judicially  the 
validity  of  every  law  passed  by  Congress,  and  to  execute  it  or  suspend  it,  or 
dispense  with  its  execution  at  his  pleasure. 

Mr,  Sherman.  If  the  honorable  manager  will  pause  at  this  point  of  the  ar- 
gument I  will  submit  a  motion  that  the  Senate  take  a  recess  for  fifteen  minutes. 

The  motion  was  agreed  to 

At  the  expiration  of  the  recess  the  Chief  Justice  resumed  the  chair  and  called 
the  Senate  to  order. 

Mr.  Manager  Binoham.  Mr.  President  and  Senators,  the  last  words  which 
I  had  the  honor  to  utter  in  the  presence  of  the  Senate,  were  to  the  effect  that 
I  had  endeavored  to  answer  what  bad  been  said  by  the  counsel  for  the  accused 
in  defence  of  the  monstrous  proposition  made  for  the  first  time  in  the  his- 
tory of  the  republic,  that  the  Executive  may  suspend  and  dispense  with  the 
execution  of  the  people's  laws,  at  his  pleasure.  I  beg  the  pardon  of  the  Senate 
for  having  forgotten  to  notice  the  very  astute  argument  made  by  the  learned 
counsel  from  New  York  [Mr.  Evarts]  in  behalf  of  the  President,  touching  the 
broker  wlio  refused  to  pay  the  license  under  your  revenue  laws,  and  under  the 
advice  of  the  learned  counsel  was  finally  protected  in  the  courts.  Senators, 
pardon  me  for  saying  again  that  the  introduction  of  sneh  an  argument  as  that 
was  an  insult  to  the  intelligence  of  the  American  Senate;  it  does  not  touch 
the  ciuestion,  and  the  man  who  does  not  understand  that  proposition  is  not  fit  to 
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stand  in  the  presence  of  this  tribunal  and  argue  for  a  moment  any  issue  involved 
in  this  controverey. 

Nothing  ia  more  clearly  settled,  Senators — an  1 1   ugl  sit  pardon  at  every 

atep  1  take  in  this  argument  for  making  such  a  s  a  m  n  he  Seuate — nothing 
is  more  clearly  settled  under  the  Ameiican  Con  n       all  its  interpretations 

than  that  the  citizen  upon  whom  the  law  op    a  au  I    nzed  by  the  Consti- 

tution to  decline  compliance  without  resistai  and  app  al  o  the  courts  for  his 
protection.  That  was  the  case  of  the  New  \  k  b  ke  which  the  learned 
counsel  referred ;  and  desperate  must  he  the  defence  of  his  client,  if  it  hangs  npon 
any  such  slender  thread. 

Who  ever  heard  of  that  rule  of  universal  application,  in  this  country,  of  the 
right  of  the  citizen  peacefully,  quietly,  without  resistance,  without  meditating 
resistance,  to  appeal  to  the  courts  against  the  oppression  of  the  law,  being  applied 
to  the  sworn  esecutor  of  the  law?  The  learned  gentleman  from  New  York 
would  have  given  us  more  light  on  this  subject  if  he  had  informed  us  that  the 
collector  under  your  revenue  law  had  dared,  under  a  letter  of  authority  of 
Andrew  Johnson,  to  set  aside  a  statute,  and  upon  his  own  authority,  coupled 
with  that  of  his  chief,  to  defy  your  power.  The  two  questions  are  as  distinct 
as  life  and  death,  as  light  and  darkness,  and  no  further  word  need  he  said 
by  me  to  the  American  Senate  in  answer  to  that  proposition. 

I  may  be  pardoned  now,  senators,  for  referring  to  other  provisions  of  the  Con- 
stitution which  do  sustain  and  make  clear  the  position  I  assumed  as  the  basis  of 
ray  argument,  that  the  letter  of  the  taw  passed  by  the  people's  representatives 
in  Congress  asaeinbled  concludes  the  Esecutive.  I  have  given  you  alraady  the 
solemn  decision  of  the  Supreme  Court  of  the  United  States  upon  that  subject, 
unquestioned  and  unchallenged  from  that  day  to  this.  I  now  turn  to  a  higher 
and  a  more  commanding  authority,  the  supreme  law  of  the  land  ordained  by  the 
people  and  for  the  people,  in  which  they  have  settled  this  question  between  the 
people  and  the  Executive  beyond  the  reach  of  a  colorable  doubt.  I  refer  to  the 
provisions  of  the  Constitution  which  declare  that — 

Everj  bill  which  ahull  have  passed  tbe  House  of  Representatives  and  tlie  Senate  sfasU, 
before  it  becomes  a  law,  be  preaeoted  to  tiie  President  of  the  United  States ;  if  lie  approve,  be 
shall  si^D  it,  but  if  uot,  he  sball  return  it  with  his  objections  to  that  house  in  which  it  shall 
have  originated,  who  shatt  enter  the  objectiona  at  large  on  their  journal  and  proceed  to  recbn- 
sider  it.  If,  af^er  such  reconsideration,  two-tbirds  of  that  boaee  shall  agree  to  pass  the  bill, 
it  shall  be  sent,  together  with  tbe  objections,  to  the  other  house,  br  which  it  shall  likewise 
be  reconsidered,  and  if  approved  bj  ttvo-tbiids  of  that  bouse  it  shall  become  a  law.  ■     *    ' 

If  any  bill  shall  not  be  returned  by  the  President  within  ten  days  (Sundays  excepted) 
after  it  shall  have  be«u  presented  to  him,  tbe  some  shall  be  a  law  in  like  tnauner  as  if  he  bad 
signed  it,  unless  tbe  Congress  by  their  adjourument  prevent  its  return,  in  which  case  it  shall 
not  be  a  law. 

I  ask  the  senators  to  please  note  in  this  controversy  between  the  representa- 
tives of  the  people  and  the  advocates  of  the  President  that  it  is  there  written  in 
the  Constitution  so  plainly  that  no  mortal  man  can  gainsay  it,  that  every  biU 
which  shall  have  passed  the  Congress  of  the  United  States  and  been  presented 
to  the  President  and  shall  have  received  his  signature  shall  be  a  law ;  that  it 
further  provides  that  every  bill  which  he  shall  disapprove  and  return  to  the 
house  in  which  it  originated  with  his  objections,  if  reconsidered  and  passed  by 
the  Congress  of  the  United  States  by  a  two-thirds  vote,  shall  become  a  law ; 
and  that  every  bill  which  shall  have  passed  the  Congress  of  the  United  States 
and  shall  have  been  presented  to  the  President  for  his  approval  which  he  shall 
retaiu  for  more  than  ten  days,  Sundays  excepted,  during  the  session  of  Con- 
gress, shall  be  a  law.  That  is  the  language  of  the  Constitution;  it  shall  be  a 
law  if  he  approves  it ;  it  shall  be  a  law  if  he  disapproves  it  and  the  Congress 

Sasa  it  over  his  veto ;  it  shall  be  a  law  if  he  retain  it  for  more  than  ten  days 
uHng  the  session  of  Congress,  Sundays  excepted.  In  each  such  case  it  shall 
be  a  law.     It  ia  in  vain,  altogether  in  vain,  againat  this  bulwark  of  the  Consti- 
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Wdon,  that  gentlemen  come,  not  with  their  rifled  ordnance,  hut  with  their  small 
arms  playing  upon  it,  and  telling  the  Senate  of  the  United  States  and  the  people 
of  the  United  States  in  the  face  of  the  plain  words  of  the  Constitution  that  it 
shall  not  be  a  law.  The  people  meant  precisely  what  they  said,  that  it  shall  be 
a  law ;  though  the  President  give  never  so  many  reasons,  by  veto,  why  he  deems 
it  unconstitutional,  nevertheless,  if  Congress  by  a  two-thirds  TOte  pass  it  ovec 
his  veto,  it  shall  be  the  law.     That  is  the  language  of  the  Constitution. 

What  is  their  answer  ?  "  It  is  not'  to  be  a  law  unless  in  pursuance  of  the 
Constitution."  An  unconstitutional  law,  they  say,  is  no  law  at  all.  We  agree 
to  that ;  but  the  executive — and  that  is  the  point  in  controversy  here — is  not 
the  department  of  the  government  to  determine  that  issue  between  the  people 
and  their  representatives ;  and  the  man  is  inexcnBable,  absolutely  inexcusable, 
who  ever  had  the  advantage  of  common  schools  and  learned  to  read  the  plain 
text  of  his  native  vernacular,  who  dares  to  raise  the  issue  in  the  light  of  the 
plain  text  of  the  Constitution  that  the  President,  in  the  face  of  the  Constitution, 
)s  to  say  it  shall  not  be  a  law,  though  the  Constitution  says  expressly  it  shall 
BB  A  LAW.  I  admit  that  when  an  enactment  of  Congress  shall  have  been  set 
aside  by  the  constitutional  authority  of  this  .country  it  thenceforward  ceases  to 
be  law,  and  the  Fiesident  himself  might  well  be  protected  for  not  thereafter 
recognJaiiig  it  as  law.  I  admit  it,  although  gentlemen  on  that  side  of  the 
chamber  will  pardon  me — and  surely  I  make  the  allusion  for  no  disrespectful 
purpose  whatever — I  say  it  rather  because  it  has  been  pressed  into  this  contro- 
versy on  the  other  side,  in  saying  that  it  was  the  doctrine  taught  by  him  who 
is  now  called  the  great  apostle  of  Democracy  in  America,  that  the  Supreme 
Court  of  the  United  States  could  not  decide  the  constitutionality  of  a  law  for 
any  other  department  of  this  government ;  that  they  only  decide  for  themselves 
and  the  suitors  at  their  bar.  For  what  earthly  use  the  citation  from  Jefferson 
was  introduced  by  the  learned  gentleman  from  Tennessee,  (Mr.  Nelson,)  who 
first  referred  to  it,  and  by  the  learned  Attorney  General,  I  cannot  for  the  life 
of  me  comprehend  in  the  light  of  the  answer  here  interposed  by  the  President. 
He  tells  you,  Senators,  by  his  answer  that  he  only  violated  the  law,  he  only 
asserted  this  executive  prerogative,  that  would  cost  any  crowned  head  in 
Europe  this  day  his  life,  innocently  for  the  purpose  of  taking  the  judgment  of 
the  Supreme  Court ;  and  here  comes  his  learned  advocate  from  Tennessee,  and 
bis  learned  advocate  the  Attorney  General,  quoting  the  opinion  of  Thoniaa 
Jefferaon  to  show  that  at  last  the  decision  of  the  Supreme  Court  could  not  coa- 
ti'ol  him  at  all ;  that  it  could  not  decide  any  question  for  the  departments  of  the 
government. 

I  am  not  disposed  to  cast  reproach  upon  Mr.  Jefferson.  I  know  well  that  he 
was  not  one  of  the  framers  of  the  Constitution,  I  know  well  that  be  was  not 
one  of  the  builders  of  the  fabric  of  American  empire.  While  he  contnbuted 
much  to  work  out  the  emancipation  of  the  American  people  from  the  control  and 
domination  of  British  rule  and  deserves  well  of  his  country,  one  of  the  autliors 
of  the  Declaration  of  Independence,  yet  I  know  well  enough  that  his  opinions 
on  that  subject  are  not  accepted  at  this  day  by  the  great  body  of  the  American 
people  and  find  no  place  in  (he  authoritative  and  commanding  writers  upon  the 
text  of  your  Constitution.  He  was  a  man,  doubtless,  of  fine  philosophic  mind ; 
he  was  a  man  of  noble,  patriotic.impulses;  he  rendered  great  seiTice  to  the 
country  and  deserves  well  of  his  countrymen ;  but  he  is  not  an  authoritative 
exponent  of  the  principles  of  your  Constitution,  and  never  was. 

I  may  be  pardoned  further,  in  passing,  for  saying  in  connection  with  the  cita- 
tation  that  is  made  here,  right  in  the  face  of  the  answer  of  the  accused,  that  his 
only  object  in  violating  the  law  was  to  have  a  decision  of  the  Supreme  Court  on 
the  subject,  that  another  distinguished  man  of  the  democratic  party  standing  iu 
hie  place  in  the  Senate  years  ago,  in  the  controversy  about  the  constitutionEulty 
of  the  United  States  Bank,  afterward  lifted  to  the  Presidency  of  the  United 


y  Google 


40iB  IMPEACHMENT    OF   THE    PRESIDENT. 

States,  declared  ia  his  place  here  that  while  he  should  give  a  respectful  eonsid" 
eration  to  the  deciaiou  of  the  Supreme  Court  of  the  United  States  touching  the 
conatitutionality  of  aa  act  of  CongreSB,  he  should  nevertheless  as  a  senator  upou 
his  oath,  hold  himself  not  bound  hy  it  at  all.     That  was  Mr,  Buchanan, 

One  thing  is  very  certain :  that  these  authorities  quoted  by  the  gentlemen  do 
sustain  in  some  sort,  if  it  needed  any  support  at  all,  the  position  that  I  have 
ventured  to  assume  before  the  Senate,  that  upon  all  trials  of  impeachment  pre- 
sented by  the  House  of  Representatives  the  Senate  of  the  United  States  is  the 
highest  judicial  tribunal  of  the  laud,  and  is  the  exclusive  judge  of  the  law  and 
fact,  no  matter  what  any  court  may  have  said  touching  any  question  involved  in 
the  issue. 

Allow  me,  Senators,  now  to  take  one  step  further  in  this  argument  touching 
this  position  of  the  President,  for  I  intend  m  every  step  I  take  to  aland  with 
the  Constitution  of  my  country,  the  obligations  of  which  are  upon  me  as  a  rep- 
resentative of  the  people.  I  have  already  in  your  hearing  cited  a  test  from  the 
Constitution  which  ought  to  close  this  controversy  between  the  people  and  the 
Pres-ident  as  to  his  right  to  challenge  a  law  which  ihe  Constitution  declares  is  a 
law,  and  shall  be  a  law  despite  his  veto.  The  other  provision  of  the  Constitu- 
tion to  which  I  refer  ia  that  provision  which  defines  and  limits  the  eiecutive 
power  of  the  President.     I  refer  again  to  the  words  of  the  Constitution  ; 

The  President  shHU  be  Commatider-iD-chieT  of  the  armj  and  na,vj  of  tbe  United  Stales, 
and  of  the  militia  of  the  several  Slates  when  called  ioto  the  actual  service  of  tho  United 
States :  he  may  require  the  opinion,  in  writing,  of  the  principal  officer  in  each  of  the  execu- 
tive departments  upon  aoy  subject  relating  to  the  ctnties  of  their  respective  ofSces.  and  he 
shall  have  power  to  grant  reprieves  and  pardons  for  offences  against  the  United  States,  except 
in  cases  of  impeachment. 

He  shall  bave  power,  b;  and  with  the  advice  and  consent  of  the  Sennte,  to  make  treatieB, 
provided  two-thirds  of  the  senators  present  concur;  and  he  shall  nominate, and  by  and  with 
the  advit^e  and  consent  of  the  Senate  Ehall  appoint,  embassadors,  otber  public  ministers  and 
consuls,  judges  of  the  Supreme  Court,  and  all  other  officers  of  the  United  States  whose 
appointments  are  not  herein  otherwise  provided  for,  and  which  shall  be  established  by  law ; 
but  the  Coogreas  may  by  law  vest  the  appoialment  of  such  inferior  ofBcers  as  tbey  think 
proper  in  the  President  alone,  In  Ihe  courts  of  law,  or  in  the  heads  of  departments. 

The  President  shall  have  power  to  fill  up  all  vacancies  that  rosy  happen  during  the 
Tecess  of  the  Senate,  by  granting  commissions  which  shall  expire  at  the  end  of  their  next 

He  Ehall  from  time  to  time  give  to  the  Congress  information  of  the  state  ol  the  TJnion, 
and  recommend  to  their  consideration  svich  measures  as  he  shall  jadge  necessary  and  expe- 
dient ;  be  may,  on  extraordinary  occasions,  convene  both  houses,  or  either  of  them,  and  in 
case  of  disagreement  between  them,  with  reflpect  to  the  tiioeof  adjoamment,  be  may  adjourn 
them  to  such  time  as  he  shall  think  proper,  &,c. 

These  are  the  specific  powers  conferred  on  the  President  by  the  Constitution. 
I  shall  have  occasion  hereafter  in  the  course  of  this  argument  to  take  notice  of 
that  other  provision  which  declares  that  the  executive  power  shall  be  vested  in 
ft  President.  It  is  not  a  grant  of  power,  however,  I  may  be  allowed  to  say  in 
passing,  to  the  President,  and  never  was  so  held  by  anybody  in  this  country. 
The  provisions  of  the  Constitution  which  I  have  read  grant  to  the  President  of 
the  United  States  no  legislative  nor  judicial  power.  Both  of  those  powers, 
legislative  and  judicial,  are  necessarily  involved  in  the  defence  this  day 
attempted  to  be  set  up  by  the  Executive;  first,  in  the  words  of  his  own  counsel. 
that  he  may  judicially  interpret  the  Constitution  for  himself  and  judicially 
determine  upon  the  validity  of  every  enactiBent  of  Congress;  and  second,  in 
the  position  assumed  by  himself,  and  for  which  he  stands  charged  here  at  your 
bar  as  a  criminal,  to  repeal — I  use  the  word  advisedly  and  considerately — to 
repeal  by  his  own  will  and  pleasure  the  laws  enacted  by  the  representatives  of 
the  people.  This  power  of  suspending  the  laws,  of  dispensing  with  their  exe- 
cntion  until  eueh  time  as  it  may  suit  his  pleasure  to  test  their  validity  in  the 
courts,  is  a  repeal  for  the  time  being,  and,  if  it  be  sustained  by  the  Senate,  may 
last  during  his  natural  life,  if  so  be  the  American  people  should  so  Jong  toleraie 
him  in  the  office  of  Chief  Magistrate  of  the  nation.    Why  should  I  atop  to 
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orgae  the  question  whetlier  such  a  power  as  tLU,  legislative  and  judicial,  may 
be  rightfoUy  aesiimed  by  the  President  of  the  United  States,  under  the  Consti- 
tution, when  that  Constitution  expreaaly  declares  that  alt  legislative  power 
granted  by  this  Constitution  shall  be  vested  in  Congress,  and  that  all  judicial 
power  shall  be  vested  in  a  Supreme  Court  and  in  such  inferior  courts  as  the 
Congress  may  by  law  eatabliali,  Bnbject,  nevertheless,  to  the  limitations  and 
definitions  of  power  embraced  iii  the  Constitntion  itaelf  t  The  asaumption  upon 
which  the  defence  of  the  President  rests,  that  he  shall  only  execote  such  laws 
as  he  approves  or  deems  constitutional,  is  an  assumption  which  invests  him  with 
legislative  and  judicial  power  in  direct  contravention  of  the  express  words  of 
the  Constitution. 

If  the  President  may  dispense  with  one  act  of  Congress  upon  his  own  discre- 
tion, may  he  not  in  like  manner  dispense  with  every  act  of  Congress?  I  ask 
you.  Senators,  whether  this  conclusion  does  not  necessarily  result,  as  necessarily 
as  effect  follows  efficient  cause '{  If  not,  pray  why  not  1  Is  the  Senate  of  the 
United  States,  in  order  to  shelter  this  great  criminal,  to  adopt  the  bold  aasump- 
tion  of  uurestiTcted  executive  prerogative,  the  wild  and  guilty  fantasy  that  the 
kin^  can  do  no  wrong,  and  thereby  clothe  the  Esecutive  of  the  American  peo- 
ple wilh  power  to  suspend  and  dispense  with  the  execution  of  their  laws  at  his 
pleasure,  to  interpret  their  Constitution  for  himself,  and  thereby  annihilate  their 
government? 

Senators,  I  have  endeavored  to  open  this  question  before  you  in  its  magni- 
tude. I  trust  that  I  have  succeeded.  Be  assured  of  one  thing,  that  according 
to  the  beat  of  my  ability,  in  the  presence  of  the  representatives  of  the  nation, 
I  have  not  been  unmindful  of  my  oath  ;  and  I  heg  leave  to  say  to  you,  Senators, 
thia  day,  in  all  candor,  that,  in  ray  judgment,  no  question  of  mightier  import 
was  ever  before  presented  to  the  American  Senate,  and  to  say  further,  that  no 
question  of  greater  magnitude  ever  can  come  by  possibility  before  the  American 
Senate,  or  any  question  upon  the  decision  of  which  greater  interests  necessarily 

In  considering  this  great  question  of  the  power  of  the  President  by  virtue  of 
hia  executive  office  to  euapend  the  laws  and  dispense  with  their  execution,  I 
pray  you.  Senators,  consider  that  the  Constitution  of  your  country,  essential  to 
our  national  life,  cannot  exist  without  legislation  duly  enacted  by  the  represent- 
atives of  the  people  in  Congress  aaaemhled  and  duly  executed  by  their  chosen 
Chief  Magistrate.  Courts,  neither  supreme  nor  inferior,  for  the  administration  of 
justice  within  the  limitations  of  your  Cowatitution.  can  exist  without  legislation. 
Is  the  Senate  to  he  told  that  thia  department  of  the  government,  eeaential  to 
the  peace  of  the  republic,  essential  to  the  administration  of  justice  between  maa 
and  man,  those  ministera  of  justice  who,  in  the  simple  oath  of  the  purer  daya 
of  the  republic,  were  sworn  to  do  equal  justice  between  the  poor  and  the  rich, 
ahall  cot  administer  justice  at  all  if  perchance  the  President  of  the  United 
States  may  choose,  when  the  Congress  cornea  to  enact  a  law  for  the  organiza- 
tion of  the  judiciary,  and  enact  it  even  despite  his  objections  to  the  contrary  in 
accordance  with  the  Constitution  by  a  two-thirda  vote,  to  declare  that  accord- 
ing to  his  judgment  and  hia  convictions  it  violates  the  Constitution  of  the  coun- 
try, and  therefore  it  shall  not  be  put  into  execution  ? 

Senators,  if  he  has  the  power  to  sit  in  judgment  judicially — and  I  use  the 
word  of  his  advocate — upon  the  tenure-of-office  act  of  1867,  he  has  like  power 
to  sit  in  judgment  judicially  upon  every  other  act  of  Congress ;  and  in  the  event 
of  the  President  of  the  United  States  interfering  with  the  execution  of  a  judi- 
ciary act  establishing  for  the  first  time,  if  you  please,  in  your  history,  or  for  the 
second  time,  if  you  please,  if  by  some  strange  intervention  of  Providence  the 
exiating  judges  should  perish  from  the  earth,  I  would  like  to  know  what  becomes 
of  this  naked  and  bald  pretence  (unfit  to  be  played  with  by  children,  much  less 
by  full-grown  men)  of  fti6  President,  that  he  only  violates  the  laws  innocently 
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and  harmlesBly,  to  have  the  question  decided  in  the  courts,  when  he  arrogates 
to  hiraaelf  the  power  to  prevent  any  court  sitting  in  judgment  npou  the  question  t 

Kepresentativea  lo  the  Congress  of  the  United  States  cannot  be  chosen  with- 
out legislation  ;  first,  the  legielation  of  the  Congress  apportioning  representation 
among  the  several  States  according  to  the  whole  nuinBer  of  representative  popu- 
lation in  each  ;  and  second,  an  enactment  either  of  the  Congress  or  of  the  legis- 
latures of  the  several  States  fixing  the  time,  place,  and  manner  of  holding  the 
eiect^ons.  Is  it  possible  that  the  President  of  the  United  States,  in  the  event 
of  such  legislation  by  the  Congress,  clearly  authorized  by  the  very  terms  of  the 
Oonstitution,  and  essential  to  the  very  existence  of  the  government,  is  permitted, 
in  the  exercise  of  his  judicial  executive  authority,  to  sit  in  judgment  upon  your 
statute  and  say  that  it  shall  not  he  executed  t  This  power  given  by  your  Con- 
stitution to  the  Congress  to  prescribe  the  time  and  phice  and  manner  of  holding 
elections  for  representatives  in  Congress  in  the  several  States,  and  to  alter  as 
well  the  provisions  of  the  State  legislatures,  in  the  words  of  one  of  the  framera 
of  the  Constitution,  was  put  into  the  instrument  to  enable  the  people  through 
the  national  legislature  to  perpetuate  the  legislative  department  of  their  own 
government  in  the  event  of  the  defection  of  the  State  legislatures  ;  and  we  are 
to  he  told  here,  and  we  are  to  deliberate  upon  it  from  day  to  day  and  from  week 
to  week,  that  the  President  of  the  United  States  is,  by  virtue  of  his  executive 
office  and  his  executive  prerogative,  clothed  with  the  authority  to  determine  the 
validity  of  your  law  and  to  suspend  it  and  dispense  with  its  execution  at  pleasure. 

Again,  a  President  of  the  United  States  to  execute  the  laws  of  the  people 
enacted  by  their  representatives  in  Congress  assembled,  cannot  be  chosen  with- 
out legislation.  Are  we  again  to  be  told  that  the  President  at  every  step  is 
vested  with  authority  to  dispense  with  the  execution  of  the  law  and  to  suspend 
its  operation  till  he  can  have  a  decision,  if  you  please,  in  tlie  courtsof  justice? 
Revenue  cannot  be  mised,  in  the  words  of  the  Constitution,  to  provide  for  the 
common  defence  and  general  welfare  without  legislation.  Is  the  President  to 
intervene  with  his  executive  prerogative  to  declare  that  your  revenue  laws  do 
not  meet  his  approval,  and  in  the  exercise  of  his  independent  co-ordinate  powder 
as  one  of  the  departments  of  this  government  if  he  chooses  to  suspend  the  law 
and  dispense  with  its  execution  ?  If  the  President  may  set  aside  all  laws  and 
suspend  their  execution  at  plesisure,  it  results  that  he  may  annul  the  Constitution 
and  annihilate  the  government,  and  that  is  the  issue  before  the  American  Sen- 
ate. I  do  not  go  outside  of  hia  answer  to  establish  it,  as  I  shall  show  before  I 
have  done  with  this  controversy. 

The  Constitution  itself,  according  to  this  assumption,  is  at  his  mercy,  as  well 
as  the  laws,  and  the  people  of  the  United  States  are  to  stand  by  and  be  mocked  ' 
and  derided  in  their  own  Capitol  when,  in  accordance  with  the  express  provision 
of  their  Constitution,  they  bring  him  to  the  bar  of  the  Senate  to  answer  for  such 
a  crime  than  which  none  greater  ever  was  committed  since  the  day  when  the 
first  crime  was  committed  upon  this  planet  as  it  sprung  from  the  hand  of  the 
Creator ;  that  crime  which  covered  one  maoly  brow  with  the  ashy  paleness  and 
terrible  beauty  of  death,  and  another  with  the  damning  blotch  oP  fratricide ! 
The  people  are  not  to  be  answered  at  this  bar  that  it  is  in  vain  that  they  have 
put  into  the  hands  of  their  representatives  the  power  to  impeach  such  a  male- 
factor, and  by  the  express  words  of  their  Oonstitution  they  have  put  the  power 
into  the  hands  of  the  Senate,  the  exclusive  power,  the  sole  power  to  try  him  for 
his  high  crimes  and  misdemeanors. 

The  question  touches  the  nation's  life.  Be  it  known.  Senators,  that  your 
matchless  constitution  of  government,  the  hope  of  the  struggling  friends  of  lib- 
erty in  all  lauds, wnd  for  the  perpetuity  and  the  triumph  of  which  millions  of 
bands  are  lifted  this  day  in  silent  prayer  to  the  God  of  nations,  can  no  more 
exist  without  laws  duly  enacted  by  the  law-making  power  of  the  people  than 
can  the  people  themselves  exist  without  «k  or  without  that  bright  heaven  which 
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bends  above  us  iilied  with  the  life-giving  breath  of  the  Almighty.  A  Consti- 
tution and  lawa  which  are  not  and  cannot  bo  enforced  are  dead.  The  vital 
principle  of  your  Constitution  and  laws  is  that  they  shall  be  the  supreme  law 
of  the  land — euprerae  in  every  State,  supreme  in  every  Territory,  supreme  in 
every  rood  of  the  republic,  supreme  upon  every  deck  covered  by  your  flag,  in 
every  zone  of  the  glooe.  And  yet  we  are  debating  here  to-day  whether  a  man 
whoae  breath  is  in  his  nostrils,  the  mere  servant  of  the  people,  may  not  sus- 
pend the  execution  both  of  the  Constitution  and  of  the  laws  at  his  pleasure,  and 
defy  the  power  of  the  people.  The  determination.  Senators,  of  all  these  ques- 
tions is  involved  in  this  issue,  and  il.  is  for  the  Senate,  and  the  Senate  alone,  to 
decide  them  and  to  decide  them  aright. 

I  have  dwelt  thus  long  upon  this  point  because  it  underlies  the  whole  ques- 
tion in  issue  here  between  the  President  and  the  people,  and  upon  its  deter- 
mination the  deciaiou  of  the  whole  issue  depends.  If  I  am  right  in  the  position 
that  the  acts  of  Congress  are  law,  binding  upon  the  President  and  to  be  exe- 
cuted by  him  until  repealed  by  Congress  or  actually  reversed  by  the  courts, 
it  results  that  the  wilful  violation  of  such  acts  of  Congress  by  the  President, 
and  the  persistent  refusal  to  execute  them,  is  a  high  crime  or  misdemeanor, 
within  the  terms  of  the  Constitution,  for  which  he  is  impeachable,  and  of  which, 
if  he  be  guilty,  he  ought  to  be  convicted  and  removed  fj'om  the  office  that  he 
has  dishonored.  It  is  not  needful  to  inquire  whether  only  crimes  or  misde- 
meanors specifically  made  such  by  the  statutes  of  the  United  States  are  im- 
peachable, because  by  (he  laws  of  the  United  Slates  all  crimes  and  misde- 
meanors at  the  common  law,  committed  within  the  District  of  Columbia,  are  made 
indictable.  I  believe  it  is  conceded  on  every  hand  that  a  crime  or  misdemeanor 
made  indictable  by  the  laws  of  the  United  States,  when  committed  by  an 
officer  of  the  United  States  in  his  ofGce,  in  violation  of  his  sworn  duty,  is  a  high 
crime  and  misdemeanor  within  the  meaning  of  the  Constitution,  At  all 
events,  if  that  bo  not  accepted  as  a  true  and  self-evident  proposition  by 
Senators,  it  would  be  in  vain  that  I  should  argue  further  with  them.  And  I 
might  as  well  expect  to  kindle  life  under  the  ribs  of  death  as  to  persuade  a  Sen- 
ate, so  lost  to  every  sense  of  duty  and  to  the  voice  of  reason  itself,  which  comes 
to  the  conclusion  that  after  all  it  is  not  a  high  crime  and  misdemeanor  under  the 
Constitution  for  a  President  of  the  United  States  deliberately  and  purposely, 
in  violation  of  his  oath,  in  violation  of  the  plain  letter  of  the  Constitution  that 
he  shall  take  care  that  the  laws  be  faithfully  executed,  to  set  aside  the  laws  and 
defiantly  declare  that  he  will  not  execute  them. 

Senators,  I  refer  in  passing,  without  stopping  to  read  the  statute,  for  I  believe 
it  was  read  by  my  associate,  [Mr.  Manager  Bontwell,]  to  the  act  of  February 
27,  1801.  (2  Statutes  at  Large,  103.  104,)  which  declares  that  the  common  law 
as  it  existed  in  Maryland  at  the  date  of  the  cession  shall  be  in  force  in  this  Dis- 
trict. I  refer  also  to  4  Statutes  at  Large,  page  450,  section  15,  which  declares 
that  all  crimes  and  offences  not  therein  specifically  provided  for  shall  be  pun- 
ished as  theretofore  provided,  referring  to  the  act  of  1801,  I  refer  also  to  13 
Statutes  at  Large,  page  763.  section  3,  which  confers  jurisdiction  to  try  all  these 
offences  upon  the  courts  of  tlie  District. 

That  common-law  offences  are  indictable  in  the  District  has  been  settled  by 
the  courts  of  the  District  and  by  the  Supreme  Court.  In  the  United  States  ««. 
Watkins,  3  Cranch,  the  circuit  court  of  the  District  ruled  : 

In  regard  to  offe.ncea  committed  within  this  part  of  tlie  District  the  United  States  have  a 
criminal  common-law  and  the  court  has  criminal  common4aw  juriB<Iiotion. 

And  in  the  case  of  the  United  States  vs.  Kendall,  before  referred  to  in  12 
Peters,  614,  the  court  ruled  :  * 

That  the  common  law  as  it  was  in  force  in  Maryland  when  the  cession  was  made  remained 
in  force  in  the  District. 

It  is  clear  that  the  offences  charged  in  the  articles,  if  committed  in  theDia- 
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trict  of  Coltinibia,  would  be  indictable,  for  at  tbe  common  law  an  indictment  liea 
for  al!  misdemeanors  of  a  public  evil  eKamplG,for  neglecting  duties  imposed 
by  law,  and  for  offences  against  common  decency ;  4  Bncon'a  Abridgment,  page 
303,  letter  E. 

This  is  all,  Senators,  tbat  I  deem  it  important  at  present  to  say  upon  tite 
impeacbable  character  of  the  nffences  specified  in  the  articles  against  the  Presi- 
dent, further  than  to  remark,  tbat  although  the  question  does  not  arise  upon  this 
trial  for  the  reasons  already  Btated,  a  crime  or  misdemeanor  committed  by  a  civil 
officer  of  the  United  States,  not  indictable  by  our  own  laws  or  by  any  laws,  has 
never  yet  been  decided  not  to  be  impeachable  under  the  Oonstitntion  of  the 
United  States  ;  nor  can  tbat  question  ever  be  decided  save  by  the  Senate  of  the 
United  States.  I  do  not  propose  to  waste  words,  if  the  Senate  please,  in  noti- 
cing what,  but  for  the  respect  I  bear  him,  I  would  call  the  mere  lawyer's  gairk 
of  tbe  learned  counsel  from  Massachusetts  upon  the  defence,  |  Mr.  Ourtis,]  that 
even  if  the  President  be  guilty  of  the  crimes  laid  to  his  charge  in  the  articles 

S resented  by  the  House  of  Representatives,  they  are  not  high  crimes  and  mis- 
emeanors  within  the  meaning  of  the  Constitution,  because  they  are  not  kindred 
to  the  great  crimes  of  treason  and  bribery.  It  ia  enough,  Senators,  for  me  to 
remind  you  of  what  I  have  already  said,  that  they  are  crimes  which  touch  the 
nation's  life,  which  touch  the  stability  of  your  institutions;  they  are  crimes 
which,  if  tolerated  by  this  highest  judicial  tribunal  in  the  land,  vest  the  Presi- 
dent by  eobmn  judgment  with  the  power  under  the  Constitution  to  suspend  at 
pleasure  all  the  laws  upon  your  statute-book,  and  thereby  overturn  your  govern- 
ment. They  have  heretofore  been  held  crimes,  and  crimes  of  such  magnitude 
tbat  they  have  cost  the  perpetrators  their  lives — not  simply  their  offices,  hut 
their  lives      Of  this  I  may  have  more  to  say  hereafter. 

But  I  return  to  my  proposition.  The  defence  of  the  President  is  not  whether 
indictable  crimes  or  ofienCes  are  laid  to  his  charge,  but  it  rests  upon  the  broad 
proposition,  as  already  said,  that  impeachment  will  not  lie  against  bim  foi*  any 
violation  of  the  Conetimtion  and  laws  because  of  bis  asserted  constitutional 
right  to  judicially  interpret  every  provision  of  the  Constitution  for  himself,  and 
also  to  interpret  for  himself  the  validity  of  every  law  and  execute  or  disregard 
upon  his  election  any  provision  of  either  the  Constitution  or  the  laws,  especially 
if  he  declare  at  or  after  the  fact  that  his  only  purpose  in  violating  the  one  or 
the  o(^er  was  to  ba^e  a  true  construction  of  the  Constitution  in  the  one  case, 
and  a  judicial  determination  of  the  validity  of  the  law  in  the  other,  in  the  courts 
of  the  United  States. 

That  I  do  not  state  this  as  the  position  of  the  President  too  strongly,  I  pray 
senators  to  notice  what  I  now  say,  for  I  would  count  myself  a  dishonored  man 
if  purposely  here  or  elsewhere  I  should  misrepresent  the  position  assumed  by 
the  President.  The  counsel  for  the  President  [Mr.  Curtis]  in  his  opening 
attempts  to  gainsay  tbe  statement  as  I  have  just  made  it,  that  the  defence  of  the 
President  rests  upon  the  assumption  as  stated  in  his  answer.  The  counsel,  in 
the  opening,  states  that — I  quote  his  words  from  page  383,  and  they  were  qual- 
ified by  none  of  his  associates  who  followed  him  ;  tbe  statement  was  consider- 
ately made ;  he  meant  precisely  what  he  said,  as  follows  : 

But  when,  sennlora,  the  question  arises  whether  a  particular  law  has  cut  off  a  power  con- 
fided lo  him  (the  Ftesldeat)  by  tlie  people  through  the  ConstitutJoi],  anil  he  alone  can  raise 
that  question,  and  lie  alone  con  cause  a  judicial  decision  to  come  between  tbe  two  branches 
of  the  government  to  say  which  of  them  is  right,  and  after  due  deliberation,  with  Ihe  advice 
of  those  who  are  hia  proper  advisers,  he  settles  down  firmly  upon  tbe  opinion  that  aueh  is  tbe 
character  of  the  law — 

That  is  to  say,  that  it  is  unconstitutional,  tbat  it  cuts  off  a  power  confided  to 
him  by  the  people — 

it  renuuna  to  be  decided  by  yon  whether  there  ia  any  violation  of  his  duty  when  he  takes  the 
needful  steps  to  raise  that  question  and  have  it  peacefully  decided  in  tbe  courts. 
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I  aak,  Senators,  in  all  candor,  if  tbe  President  of  tlie  United  States,  by  force 
of  tlie  Constitution,  as  the  learned  counsel  argue,  is  vested  with  judicial  author- 
ity thus  to  interpret  the  Oonstitution  and  decide  upon  the  validity  of  any  law 
of  Congress  upon  this  statement  of  counsel,  as  I  have  just  read  it  from  the 
report  now  hefore  you  and  upon  your  tahles,  what  ia  there  to  hinder  the  Presi- 
dent from  saying  this  of  every  law  of  the  land  ;  that  it  cuts  off  some  power 
confided  to  him  by  the  people? 

Senators,  the  learned  gentleman  from  Massachusetts  was  too  self-poised;  he 
is,  manifestly,  too  profound  a  man  to  launch  out  upon  this  wild,  stoi'my  sea  of 
anarchy,  careless  of  all  consequences,  in  the  manner  in  which  some  of  his  sbbo- 
ctatea  did.  You  may  remember — and  I  quote  it  only  from  memniy,  but  it  is 
burned  into  my  brain,  and  will  only  perisn  with  my  life — you  remember  the 
utterance  of  the  gentleman  from  New  York,  cot  so  careful  of  his  words,  who 
before  you  said,  in  the  progress  of  his  argument,  that  the  Constitution  had 
invested  the  President  with  the  power  to  guard  the  people's  rights  against  con- 
gressional encroachments.  Ton  remember  that  as  he  progressed  in  his  argu- 
ment he  ventured  upon  the  further  assertion  in  the  presence  of  the  Seriate  of 
the  United  States — and  so  you  will  find  it  written,  doubtless,  in  the  report — that 
if  you  dai-ed  to  decide  against  the  President  upon  this  issue,  the  question  would 
be  raised  hefore  the  people  under  the  banner  of  the  Supremacy  of  the  Constitu- 
tion in  defence  of  the  President  upon  the  one  side,  and  the  Omnipotence  of  Con- 
gress upon  the  other ;  the  Supremacy  of  the  Constitution  would  be  the  sign  under 
which  the  President  was  to  conquer  against  the  Omnipotence  of  Congress  to  bind 
him  by  laws  enacted  by  themselves  in  the  mode  prescribed  by  the  Constitution 

Senators,  I  may  be  pardoned  for  summoning  the  learned  counsel  from  Mas- 
sachusetts as  a  witness  against  the  assumption  of  his  client,  and  against  the 
assumption  of  his  associate  counsel,  touching  this  power  of  tbe  President  to  dis- 
pense with  the  execution  of  the  laws.  In  1862  there  was  a  pamphlet  issued 
bearing  the  name  of  the  learned  gentleman  from  Massachusetts,  touching  tbe 
limitations  upon  executive  power  imposed  by  the  Constitution.  I  read  from 
that  pamphlet,  and  pledge  myself  to  produce  the  original,  so  that  it  may  be 
inspected  by  the  Senate.  I  regret  that  my  reporter  has  not  brought  it  into  the 
court.  It  shows  the  difference  between  the  current  of  a  learned  man's  thoughts 
when  he  speaks  for  the  people,  and  according  to  his  own  convictions,  and  the 
thoughts  of  the  same  learned  man  when  be  speaks  for  a  retainer : 

"  Eieculive  Power,"  by  B.  R.  Curtis  :     Cambridge,  IWS, 

Dedicated — To  all  persons  who  have  sworn  to  support  the  Constitution  of  the  United  States, 
aud  (o  all  ciCiseos  who  value  the  principles  of  civil  liberty  which  that  Constltutiun  embodies, 
and  for  tlie  pi-eservatioo  of  which  it  ia  our  only  security,  these  pages  are  respectfully  dedicated, 
by  The  Author, 

The  President  is  the  commaodeT-in- chief  of  the  army  and  navy,  not  only  by  force  of  the 
Constitution,  but  under  and  subject  to  the  Constitution,  and  lo  every  restriction  therein  con- 
tained, and  to  every  law  enacted  by  its  authority,  as  completely  and  clearly  as  the  private  in 
the  ranks.  He  ia  generai-in-chief,  fnit  can  a  general-in- chief  disobey  any  law  of  Ida  oanceun'.ry  ? 
fPlim  he  caa  he  superadds  to  his  rights  as  commander  thepOKcrs  of  a  usurper,  and  that  is  mUi- 
larg  despotism ;  "  *  *  '  ike  mere  autkority  to  command  art  army  is  not  an  authority  ta 
diinbeji  the  laws  of  ikecaanlry. 

The  President  has  only  executive  power,  not  legislative,  not  judicial.  The 
learned  counsel  has  learned  that  word  "judicial"  after  he  entered  upon  the 
defence  of  the  President.  I  may  be  pardoned  in  saying  that  I  lay  nothing  to 
hie  charge  in  this.  He  bore  himself  bravely  and  well  in  the  presence  of  this 
tribunal.  He  discharged  his  duty  and  his  whole  duty  to  his  client.  If  he  has 
even  changed  his  mind  he  had  a  right  to  change  it  in  the  intereets  of  his  client ; 
but  I  have  a  right  to  have  him  bear  witness  in  the  interests  of  tbe  people  and 
in  support  of  the  Constitution  of  ray  country.  I  therefore  read  further  from 
him  ; 

Besides  all  the  pewers  of  the  President  arc  executive  merely.    He  cannot  make  a  law. 
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He  cannot  repeal  one.     He  can  only  execute  the  Inwa.     He  can  neither  make  nor  suspend 
nor  alMr  them.     He  cannot  even  make  an  article  of  vi'ar. 

That  ia  ^od  law.  It  wae  not  good  law  in.  the  midst  of  the  rebellion,  but  it 
ie  good  !aw,  nevertheleea,  under  the  Constitution,  ia  the  light  of  the  interpreta- 
tion given  to  it  by  that  great  man,  Mr,  John  Quiney  Adams,  whom  I  before 
cited.  When  the  limitations  of  the  Conatitntion  are  operative,  when  the  whole 
land  ia  covered  with  the  serene  light  of  peace,  when  every  human  being,  citizen 
and  stranger,  within  your  gates  ia  under  the  shelter  of  the'limitations  of  the 
Constitution,  it  is  the  very  law  and  nothing  but  the  law. 

Now,  Senators,  that  this  alleged  judicial  execulivB  power  of  the  President  to 
euspend  at  his  discretion  alt  the  laws  upon  your  statute-book  and  to  dispense 
with  their  execution  is  the  defence  and  the  whole  defence  of  this  President 
seems  to  me  clear — cleat  as  that  light  of  beaven  in  which  we  live,  and  so  clear, 
whatever  may  be  the  decision  of  tliis  tribunal,  that  it  will  be  apparent  to  the 
judgment  of  the  American  people.  It  cannot  be  otherwise.  It  ia  written  in  his 
answer.  It  is  written  in  the  arguments  of  his  counsel  printed  and  laid  upon 
your  tables.  No  mortal  man  can  evade  it.  It  is  all  there  is  of  it ;  and  to  estab- 
lish this  assertion,  I  ask  senators  to  consider  what  article  the  President 
has  denied  t  Not  one.  I  ask  the  Senate  to  consider  what  offence  charged 
sgainst  him  iu  the  articles  of  the  House  of  Ecpresentatives  he  has  not  openly 
by  his  answer  confessed  or  ia  not  clearly  established  by  the  proofi  Not 
one.  Who  can  doubt  that  while  the  Senate  was  in  session  the  President,  in 
direct  violation  of  the  express  requirement  of  the  law,  which,  in  the  language 
of  his  honor,  the  Chief  Justice,  in  the  Mississippi  case,  lef^  no  discretion  in  him, 
enjoined  a  special  duty  on  him,  did  purposely,  deliberately,  violate  the  law  and 
defy  its  authority,  in  that  he  issued  an  order  for  the  removal  of  the  Secretary 
for  the  Department  of  War  and  issued  a  letter  of  authority  for  the  appointment 
of  a  anccessor,  the  Senate  being  in  session  and  not  consulted  in  the  premises  ? 
The  order  and  tlic  letter  of  authority  are  written  witnesses  of  the  guilt  of  the 
accused.     They  are  confessions  of  record.     There  is  no  escape  from  them. 

If  this  order  ia  a  clear  violntiou  of  the  tenure-of-office  act ;  if  the  letter  of 
authority  is  also  a  clear  violation  of  the  ten ui-e- of- office  act;  the  President  is 
manifestly  guilty,  in  manner  and  form,  as  he  stands  charged  in  the  first,  the 
second,  the  third,  the  eighth,  and  the  eleventh  articles  of  impeachment ;  and  no 
man  can  gainsay  it,  except  a  man  who  accepts  as  law  the  assumption  of  his 
answer  that  it  is  hia  executive  prerogative  judicially  to  interpret  the  Constitution 
for  himself;  to  set  aside,  to  violate,  and  to  defy  the  law  when  it  vests  no  discre- 
tion in  him  whatever,  and  challenge  the  people  to  bring  him  to  trial  and 
judgment. 

Senators,  on  this  question  of  the  magnitude  and  character  of  theae  offences 
charged  against  the  President  I  shall  be  permitted,  inasmuch  as  the  counsel 
from  New  York  thought  it  important  to  refer  to  it,  to  ask  your  attention  to  what 
was  ruled  and  settled,  and  I  think  well  settled,  on  the  trial  of  Judge  Peck. 
The  counsel  took  occasion  to  quote,  as  you  may  remember,  a  certain  statement 
from  the  record  of  that  trial,  but  took  especial  pains  to  avoid  any  statement  of 
what  was  actually  settled  by  it.  1  choose  to  have  the  whole  of  the  authority. 
Xt  the  gentleman  insists  upon  the  law  in  this  ease,  I  insist  upon  all  the  forms 
and  upon  all  its  provisions.  In  the  trial  of  Peck,  from  which  I  read  ou  page 
427,  Mr.  Buchanan,  chairman  of  the  managers  on  the  part  of  the  House  of 
Hepresentativcs,  made  the  statement  that — 

An  impeachable  violation  of  law  maj  consist  iu  the  abuse  as  well  as  in  the  usurpation  of 
anthoiity. 

Subject,  if  yon  please,  to  the  limitations  of  your  own  law  that  the  abuse  and 
the  usurpation,  as  is  clearly  the  fact  here  in  the  capital,  are  indictable.  I 
venture  to  say,  senators,  if  you  look  carefully  through  that  record  you  will  find 
kone  of  the  learned  gentlemen  who  appeared  in  beh^  of  Judge  Peck  question- 
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icg  for  a  moment  the  correctness  of  the  proposition.  The  learned  and  accom- 
plished and  lamented  ex-Attorney  General  of  the  United  States,  Mr.  Wirt,  who 
appeared  on  that  trial,  admitted  it.  There  seemed  to  have  heeu  no  question  iu 
the  Senate  npon  the  subject  against  it.  I  think  Mr.  Buchanan  was  most  bappy 
in  his  statement  of  the  law  itt- declaring  that  it  may  consist  in  an  abuse  of  power 
and  may  consist  in  a  usurpation  of  authority.  For  the  purposes  of  this  case  I 
think  it  capable  of  the  clearest  demonstration  that  this  is  the  rule  which  ought 
to  govern  its  decisiitn,  inasmuch  as  all  the  offences  charged,  when  committed 
within  the  District,  as  already  shown,  are  indictable. 

It  is  conceded  that  there  Is  a  partial  exception  to  this  rule,  and  that  exception 
ftti-niahes  all  the  law  which  has  appeared  in  this  case,  so  far  as  I  have  been  able 
to  discover,  in  the  defence  of  the  Executive.  It  is  an  exception,  however,  made 
exclusively  in  the  interests  of  judicial  officers.  The  rule  is  well  stated  in  6 
Johnson,  291,  by  Chancellor  Kent,  in  the  case  of  Yates  rs.  L.insing.  I  read 
from  that  authority : 

Judicial  exercise  of  power  is  imposed  upon  the  conrta,  and  they  must  decide  and  act 
according^  to  their  Judj^iiieDt,  and  dieretore  the  law  wilt  protect  tlieui. 

He  adds  : 

Ttie  doctrine  wLich  holds  a  Judge  exempt  from  a  civil  Bnit  Or  indictment  foi:  any  act 
done  or  omitted  to  be  done  by  him  sittiing  as  judge  has  a  deep  root  in  the  common  law.  It 
is  (o  be  found  in  tbe  earliest  jndidal  records,  and  it  has  bfen  BteadiJy  maintained  by  au 
undisturbed  current  ot  decisions  in  the  English  courts  amid  every  cliange  of  policy  and 
through  every  revolution  of  their  government. 

A  judge  manifestly,  upon  his  authority,  acting  within  his  general  authority, 
cannot  be  held  to  answer  for  an  error  of  judgment.  He  would  only  be  impeach- 
able, however  erroneous  his  judgmci^f  might  be.  for  an  abuse,  for  a  usurpation 
of  authority  great  in  itself,  and  it  must  be  specially  averred,  and  must  tie  proved 
as  averred.  No  such  rule  ever  was  held  to  apply,  since  the  courts  first  sat  at 
Weatminster,  to  an  executive  officer.  It  is  au  exception  running  through  all 
tbe  law  in  favor  of  judicial  officers,  A  mere  executive  officer  clothed  witii  no 
judicial  authority  would  he  guilty  of  \isurpation  without  the  averment  of  usur- 
pation. I  beg  to  say  that  it  has  never  been  averred,  or  held  necessary  if  averred, 
in  any  authoritative  case  against  any  executive  officer  whatever.  An  error  of 
judgment  would  not  excuse  him.  I  refer  to  the  general  rule  of  law  on  this 
subject  as  slated  by  Sedgwick  in  Lis  work  on  statutory  and  constitutional  law, 
iu  which  he  says  : 

Good  faith  ifl  no  excuse  for  the  violation  of  statutes.  Ignorance  of  the  law  cannot  he 
set  up  in  defence,  and  this  rule  holds  good  in  civil  as  well  as  in  criminal  cases.  (1  Sedgwick, 
100.) 

Mr.  CoNNESS.  Mr.  Pr^ident,  I  should  like  to  ask  the  manager  whether  be 
feels  able  to  go  on  further  to-day  or  not  ?     I  make  the  suggestion  to  him. 

Mr.  Manager  Bimsham.  I  am  at  the  pleaaure  of  the  Senate.  I  will  be  able 
to  proceed,  if  it  be  tbe  pleasure  of  the  Senate,  for  half  an  hour  or  so  more  with 
this  argument ;  but  I  abide  the  pleasure  of  the  Senate,  and  wiU  defer  to  what- 
ever may  he  their  wishes  about  it. 

Several  Sgnatohs,  Go  on  !     Go  on  ! 

Mr  Manager  Bingham.  Senators,  at  this  point  of  the  argument  tbe  gentle- 
man from  New  York,  speaking  for  the  President,  knowing  that  the  rule  ae  I 
have  read  it  from  Sedgwick  is  the  rale  of  universal  application  to  executive  offi- 
cers and  (0  all  officers  save  judicial  officers,  that  ignorance  of  the  law  can  never 
be  interposed  as  au  excuse  either  in  civil  or  criminal  proceedings  for  the  delib- 
erate violation  of  the  law,  entered  upon  a  wonderful  adventure  wlien  he  under- 
took to  tell  the  Senate  of  the  United  States — I  really  thought  it  was  a  slip  of 
the  tongue,  for  I  have  great  respect  for  his  learning,  and  I  could  not  but  think 
be  knew  better — but  he  intimated  that  this  rule,  wbich  holds  the  violator  of  law 
tinawerable  and  necessarily  implies  the  guilty  purpose  and  the  guilty  intent  from 
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tie  fact  of  its  violation,  was  a.  rule  ihat  was  restricted  to  offenceB  rnafa  in  m. 
The  gentleman  ought  to  have  knowu  when  he  made  that  utterance  that  the 
highest  writer  upon  the  law  Iq  America,  and  second  to  no  writer  upon  the  law 
who  writes  in  the  English  language  in  any  country,  lias  tmly  recorded  in  his 
great  commentaries  upon  the  laws  that  the  distinction  between  mala  prohibita 
and  mala  in  se  is  long  ago  exploded,  and  the  same  rule  applies  to  the  oue  as  to 
the  other.  I  i-efer  to  1  Kent's  Commentaries,  page  529,  and  really  I  cannot 
see  why  it  should  not  he  so.  I  doubt  very  much  whether  it  is  within  the  com- 
pass of  the  mind  of  any  senator  within  the  bearing  of  my  voice  to  say  it  should 
not  be  30.     Chancellor  Kent  says  upon  that  subject,  page  529 : 

The  distinction  between  etatutory  offenceB  whicli  are  ma/n  prohibita  only,  or  mala  %n  se,  'a 
now  exploded,  and  a  breach  of  the  statute  Uw  in  either  case  is  equally  unlawful  and  equally 
a  breach  of  duty. 

The  Senate  will  remember  the  very  carious  and  ingenious  use  thit  the  gen 
'.lemaa  attempted  to  make  of  this  statement  of  his,  and  thit  was  that  it  c^tnnot 
be  possible  that  you  are  to  hold  these  acts  of  the  President  criminal  bv  f  Dree  of 
the  act  of  1801  which,  by  relation  simply,  makes  common  law  offpneei  indict 
able  and  crimes  within  the  District  of  Columbia;  that  was  not  the  only  u'^e  but 
that  was  a  part  of  it  and  he  went  oa  to  say  to  the  Sen-ite  further  that  he  could 
not  see  the  force  of  the  remark  made  by  my  colleague,  [Mr.  Boutwell,]  Chat  the 
President  of  the  United  States  in  this  letter  of  authority  by  the  appointment 
ad  interim  of  Lorenzo  Thomas  in  the  presence  of  the  Senate,  daring  its  session, 
without  its  advice  and  consent,  twelve  days  after  the  expiration  of  the  sis 
roontiis  limited  by  the  provisions  of  the  act  of  ITSS,  could  be  held  a  criminal  act. 
The  defence  of  the  President  in  some  sort  rested  on  the  provisions  of  that  law 
which  authorized  him  to  supply  a  vacancy  in  the  several  departments  for  a 
period  not  exceeding  six  months.  Well,*!  will  try  to  explain  it  here,  if  I  may 
be  pardoned,  in  case  I  should  happen  to  refer  to  it  again  in  the  progress  of  my 
argument. 

Ifis  explained  by  this  simple  word,  that  the  act  of  1735,  under  which  he 
ajt«mpts  in  his  distress  to  shelter  himself,  says  that  no  one  vacancy  shall  be  so 
supplied  for  a  longer  period  than  six  months ;  he  did  supply  it,  according  to  the 
very  words  of  his  answer,  for  he  tells  yoa  be  made  a  vacancy  indefinitely  when 
he  suspended  Edwin  M,  Stanton,  Secretary  of  War;  he  says  in  his  answer  it 
was  an  indefinite  suspension,  not  sicnply  for  six  months,  but  during  the  time  he 
might  occupy  the  executive  power  in  this  country.  He  indefinitely  suspended 
him,  he  says,  under  the. Constitution  and  laws  ;  and  be  tells  yoa  further,  in  the 
same  answer,  that  under  the  act  of  1795  he  supplied  the  vacancy.  That  act ' 
told  him  he  should  not  supply  it  for  a  longer  period  than  six  months,  unless  it 
results  that  at  the  end  of  every  six  months  he  may  supply  it  again  and  the 
Statute  thereby  be  repealed,  supply  it  to  the  end  of  the  time  allotted  him  under 
the  Constitution  to  execute  the  office  of  President  of  the  United  States.  I 
would  like  some  senator,  in  yonr  deliberations,  to  make  answer  to  that  sugges- 
tion and  see  how  it  caa  be  got  rid  of.  He  makes  a  vacancy  indefinitely ;  he 
appoints  General  Grant  Secretary  of  War  ad  interim  ;  at  the  end  of  six  months, 
and  twelve  days  after  the  expiration  of  six  months,  in  utter  defiance  of  the  law 
of  1795,  he  makes  another  appointment;  and  at  the  end  of  that  six  monthS  and 
twelve  days  after,  if  you  please,  in  further  defiance  of  it,  he  makes  another,  and 
so  on  until  the  end  of  the  time  during  which  he  may  exercise  the  office  of  Presi- 
dent, while  the  law  itself  expressly  declares  that  no  vacancy  shall  be  so  supplied 
for  a  longer  period  than  six  months.  I  think  the  gentleman  from  New  York 
conid  have  seen  it  but  for  the  interest  he  felt  in  the  fate  of  his  client.  That  is 
my  impression,  and  everybody  else  can  see  it  in  this  country. 

But  it  has  been  further  said,  by  way  of  illustration  and  answer  to  all  this. 
■said  by  the  counsel  for  the  President,  "  Suppose  the  Congress  of  the  United 
States  should  enact  a  law  in  clear  violation  of  the  express  power  conferred  upon 


,  Google 


IMPEACHMENT  OP  THE  PRESIDENT.  415 

the  President,  aa,  for -example,  a  law  declaring  that  he  shall  not  be  Commaader- 
in-chief  of  the  army,  a  law  declaring  that  he  shall  not  exercise  the  pardoning 
power  in  any  case  whatever,  is  no&  the  President  to  intervene  and  protect  the 
Constitation ? "  I  answer,  no;  not  by  repealing  the  laws.  The  President  is 
not  to  intervene  and  protect  the  Constitution  against  the  laws.  The  people  of 
the  United  States  are  the  guardians  of  their  own  honor,  the  protectors  of  their 
own  Constitution;  and  if  there  be  anything  in  that  Oonstitntion  more  clearly 
written  and  defined  and  established  than  another,  it  is  the  express  and  clear 
provision  that  the  legislative  department  of  this  government  is  responsible  to 
no  power  on  earth  for  the  exercise  of  their  legislative  authority  and  the  dis- 
charge of  their  duties  during  the  sessions  of  the  Congress  save  to  the  people 
that  appointed  them.  It  is  a  new  doctrine  altogether  that  the  Constitution  ia 
exclusively  in  the  keeping  of  the  President.  When  that  day  comes.  Senators, 
that  the  Constitution  of  your  country,  so  essential  to  your  national  existence, 
and  so  essential  to  the  peace,  the  happiness,  and  the  prosperity  of  the  people, 
rests  exclusively  upon  the  fidelity  and  patriotism  and  integrity  of  Andrew 
Johnson,  may  God  save  the  Constitution  and  save  the  republic  from  its  defender ! 
No,  sirs,  there  is  no  such  power  vested  in  the  President  of  the  United  States. 
It  is  only  coming  back  to  the  old  proposition. 

Why,  say  the  gentlemen,  surely  it  would  be  nn constitutional  for  Congress  so 
to  legislate.  Agreed,  agreed;  I  admit  that  it  would  be  not  only  nneonstitu- 
tiond,  but  it  would  be  criminal.  But  the  question  is,  before  what  tribunal  is 
the  Congress  to  answer  1  Only  before  the  tribunal  of  the  people.  Admit  that 
they  did  it  corruptly ;  admit  that  they  did  it  upon  a  bribe ;  and  yet  every  man  at 
all  conversant  with  the  Constitution  of  the  country  knows  well  that  it  is  written 
in  that  instrument  that  members  of  C/)ngrees  shall  not  be  held  to  answer  in  any 
other  place,  or  before  any  body  wliatever,  for  their  official  conduct  in  Congress 
assembled,  save  to  their  respective  houses.  That  is  the  end  of  it.  They 
answer  to  the  people,  and  the  people  alone  can  apply  the  remedy,  and,  of 
course,  ought  to  apply  it.  You  cannot  make  them  answer  in  the  courts.  Yo\i 
have  had  it  ruled  that  you  cannot  try  ihem  by  impeachment,  and,  of  course, 
when  a  majority  vote  that  way  in  each  house,  you  can  hardly  expect  to  expel 
them.  Their  only  responsibility  is  to  the  people,  and  the  people  alone  "lave 
the  right  to  challenge  them.  That  is  precisely  what  the  people  have  written  in 
the  Constitution,  and  every  man  so  understands  it. 

Why,  senators,  I  may  make  another  remark  which  shows  here  the  ntter  fal- 
lacy of  any  such  position  as  that  interposed  by  the  counsel,  and  t|iat  is,  that  the 
Congress  which  would  be  so  lost  to  all  sense  of  justice  and  duty  as  to  take 
away  the  pardoning  power  from  the  Executive  in  any  case  whatever  have  it  in 
their  power  to  take  away  any  appeal  to  the  courts  of  justice  in  the  United 
States  upon  that  question,  so  that  there  would  be  an  end  of  it,  and  there  would 
be  no  remedy  but  with  the  people,  unless,  indeed,  the  President  is  to  take  up 
arms  to  set  aside  the  laws  of  the  Congress  of  the  United  States.  The  Consti- 
tution of  your  country  is  no  such  weak  or  wicked  invention. 

Having  disposed  of  this  proposition,  Senators,  the  next  inquiry  to  be  consid- 
ered before  the  Senate,  and  to  which  I  will  direct  their  attention,  is,  has  the 
President  power,  under  the  Constitution,  to  remove  the  heads  of  departments 
and  fill  vacancies  so  created,  during  the  session  of  the  Senate  of  the  United 
States,  without  its  consent,  without  and  against  the  express  authority  of  law  ) 
If  he  has  not  this  power,  he  is  confessedly  guilty  as  charged.  If  he  has,  of  course 
he  ought  to  go  acquitted  as  charged  in  the  first,  second,  and  third  articles. 

Mr.  Co.-VNtss.  I  move  that  the  Senate,  sitting  as  a  court,  adjourn  until 
to-morrow. 

Mr.  Manager  Bingham,  I  shall  be  very  glad,  indeed,  for  that  courtesy. 

The  motion  was  agreed  to ;  and  the  Senate,  sitting  for  the  trial  of  the 
impeachment,  adjourned. 
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TrESDAY,  May  5,  1368. 

The  Chief  Justice  of  tlie  Utiitecl  States  took  the  chair. 

The  naual  proclamation  having  been  made  by  the  Sergeant-at-arma, 

The  managers  of  the  impeachment  on  the  part  of  the  House  of  Repreaenta- 
tivea  and  Messrs  Evarts,  Groesheck,  and  Nelson,  of  counsel  for  the  respondent, 
appeared  and  took  the  seats  assigned  to  them  veapectively. 

The  members  of  the  House  of  Representatives,  as  in  Committee  of  the 
Whole,  preceded  by  Mr.  E.  B.  Washburae,  chairman  of  that  committee,  and 
accompanied  by  the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the 
eeats  provided  for  them. 

The  journal  of  yesterday's  proceedings  of  the  Senate,  sitting  for  the  trial  of 
the  impeachment,  was  read. 

The  Chirf  Justice.  Mr.  Manager  Bingham  will  proceed  with  the  argument 
in  hebalf  of  the  House  of  Representatives. 

Mr.  Manager  Bingeiaim.  Mr.  President  and  Senators,  I  would  do  injustice, 
senators,  to  myself;  I  would  do  injustice  to  the  people  whom  I  represent  at  this 
bar,  if  I  were  not  to  acknowledge,  aa  I  do  now,  ray  indebtedness  to  honorable 
senators  for  the  attention  which  they  gave  me  yesterday  while  I  attempted  to 
demonstrate  to  the  Senate,  in  behalf  of  the  people  of  the  United  States,  that  no 
man  in  office  or  out  of  office  is  above  the  Constitution  or  above  the  laws  ;  that 
all  are  bound  to  obey  the  laws  ;  that  the  President  of  the  United  States,  above 
all  other  officials  in  this  country,  is  bound  to  take  care  that  the  laws  be  faith- 
fully executed ;  and  especially  that  the  suspending  power  and  the  dispensing 
power  asserted  by  the  President  endangers  the  existence, of  the  Constitution,  ia 
a  violation  of  the  rights  of  the  people,  and  cannot  for  a  moment  be  tolerated. 

When  I  had  the  honor  to  close  my  remarks  yesterday,  I  stated  to  the  Senate 
that  their  inijuiry  would  he  directed  first  to  the  question  whether  the  President 
has  the  power  under  the  Constitution  to  remove  the  heads  of  departments  and 
fill  vacancies  so  created  by  himself  during  the  session  of  the  Senate  in  the 
absence  of  an  express  authority  of  law  anthoriaing  him  so  to  do.  If  the  Pres- 
ident has  not  this  power,  he  is  confessedly  guilty,  as  charged  in  the  first,  second, 
third,  eighth,  and  eleventh  articles  ;  unless,  indeed,  the  Senate  is  to  come  to  the 
conclusion  that  it  ia  no  crime  in  the  President  of  the  United  States  deliberately 
and  purposely  and  defianily  to  violate  the  express  letter  of  the  Constitution  of 
the  United  Stiiles  and  the  express  prohibition  of  the  statutes  of  the  Congress. 
I  have  said  that  the  act  was  criminal  if  it  was  done  deliberately  and  purposely. 
What  answer  has  been  made  to  this,  aenatora  ?  That  the  allegation  is  found  in 
these  articles  of  the  criminal  intent;  and  learned  counsel  have  stood  here  before 
the  Senate  arguing  from  hour  to  hour  and  from  day  to  day  to  show  that  a  crim- 
inal intent  is  to  be  proved.  I  deny  it.  I  deny  that  there  is  any  authority 
which  justifies  any  such  statement.  The  law  decUres,  and  has  declared  for 
centuries,  that  any  act  done  deliberately  in  violation  of  the  law;  that  is  to  aay, 
any  unlawful  act  done  hy  any  person  of  sound  mind  and  understanding,  and 
responsible  for  hie  acts,  necessarily  implies  that  the  party  doing  it  intended  the 
necessary  con8Cc[aences  of  his  own  act.  I  make  no  apology,  senators,  for  the 
insertion  of  the  word  "  intent"  in  the  articles.  I  do  not  treat  it  as  surplusage. 
It  was  not  needful ;  but  I  make  no  apology  for  it.  It  ia  found  in  every  indict- 
ment ;  and  who  ever  heard  df  a  court  where  the  rules  are  applied  with  more 
strictness  than  they  can  be  expected  to  be  applied  by  the  Senate  of  the  United 
States,  demanding  of  the  prosecutor,  in  any  instance  whatever,  that  he  should 
offer  testimony  of  the  criminal  intent  specially  averred  in  the  indictment,  when 
he  had  proved  that  the  act  was  done  and  the  act  done  was  unlawfult  It  is  a 
rule,  a  rule  not  to  be  challenged  here  or  elsewhere  among  intelligent  men,  that 
every  person,  whether  in  office  or  out  of  office,  who  commits  an  unlawful  act 
made  criminal  by  the  very  terms  of  the  statute  of  the  country  within  which  he 
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lives  Bod  to  tliejoriBdiction  of  which  he  is  subject,  intends  all  that  is  involv^ 
]n  the  doing  of  the  act,  and  the  intent  laid,  therefore,  is  eetabllBhed.  No  proof 
IB  reqaired.     Why?     To  require  it  would  simply  defeat  the  ends  of  justice. 

Who  is  able  to  penetrate  tHnliuman  intellect,  to  folloivit  to  its  secret  and  hiddc^ 
recesBea  in  the  brain  oi  heart  of  man,  and  bear  witnees  of  that  which  it  meditat^ 
and  which  it  purposes  1  Men,  intelligent  men,  and  especially  the  miniatere  of 
justice,  judge  of  men's  purposes  by  their  acts,  and  necessarily  hold  that  th^ 
intend  exaclly  that  which  they  do  ;  and  it  is  for  them,  not  for  their  accuBers,  W 
show  that  they  did  it  by  misadventure,  to  show  that  they  did  it  under  a  tempo- 
rary delirium  of  the  inlellect,  by  which  in  the  providence  of  God  they  were  for 
the  time  being  deprived  of  the  power  of  knowing  their  duty  and  of  doing  their 
duty  under  the  law. 

Senators,  upon  a  memorable  occaBton  not  unlike  this  which  to-day  attracts  t^e 
attention  of  the  Senate,  and  attracts  the  attention  of  the  people  of  the  United 
States,  and  attracts  the  attention  of  the  civilized  woild,  the  same  question  wv 
raiaed  before  the  tribunal  of  the  people  wbethi-r  intent  was  to  be  establishea, 
and  one  of  those  men  on  that  occasion,  when  Earl  Strafford  knelt  before  tlje 
assembled  majesty  of  England,  arose  in  his  place  and  answered  that  question 
in  words  so  clear  and  strong  that  they  ought  to  satisfy  the  judgment  and  satisfy 
the  conBcience  of  every  senator.  I  read  the  words  of  Pym  on  the  tiial  of  Str^- 
ford,  as  to  the  intent : 

Aootber  eicuae  is  thie,  that  whatsoever  he  bath  epohen  was  out  of  good  intention.  Soiae- 
timea,  my  lords,  (food  and  evil,  tnitli  and  falsehood,  lie  so  near  together  that  they  ftrehardtf 
to  be  distinguiabed.  Matters  fanrtful  aod  dangerous  may  be  accompanied  with  such  circum- 
atances as  ma;  make  them  appear  usefo I  and  convenient;  and,  in  a1I such  cases,  good  intentiba 
will  justify  evil  counsel!  bat  "here  the  matters  propounded  are  evil  in  their  own  nature,  suiih 
as  the  miitierB  are  wherewith  the  Eart  of  Strafford  is  charged — as  to  break  a  public  faith,  nijA 
subvert  laws  and  government — they  can  never  be  justified  oy  any  intentions,  how  good  soever 
they  be  preteniied. 

Is  there  no  endeavor  here  "  to  break  public  faith  ?"  Is  there  no  endeavor  hei;e 
"  to  subvert  laws  and  government  t"  I  leave  senators  to  answer  that  question 
upon  their  own  consciences  and  upon  their  oaths. 

On  this  subject  of  intent  I  might  illustrate  the  utter  futility  of  the  position 
asHumed  here  by  the  learned  counsel,  by  a  reference  to  a  memorable  instance  in 
hifltoty  when  certain  fanatics,  under  the  reign  of  Frederick  II,  put  little  child- 
ren to  death  with  the  intent  of  sending  them  to  hea,ven,  because  the  Master 
had  written,  "  Of  such  is  the  kingdom."  It  does  not  appear  that  this  good 
intent  of  slaying  the  innocents,  with  their  suuuy  faces  and  sunny  hearts,  that 
they  might  send  them  at  once  to  heaven,  was  of  any  avail  in  a  court  of  justice. 

I  read  also  of  a  Swedish  minister  who  found  within  the  kingdom  certain 
aged  subjects  who  were  the  beneficiaries  of  a  charity,  whom  he  put  brutally 
and  cruelly  to  death,  with  the  good  intent  of  thereby  increasing  the  trusts  in 
the  interest  of  the  living  who  had  a  longer  measure  of  days  before  them.  I 
never  read,  senators,  that  any  such  plea  as  that  availed  in  the  courts  of  Justice 
against  the  charge  of  murder  with  maUce  aforethought. 

I  dismiaa  this  subject.  It  is  a  puerile  conceit,  unfit  to  be  uttered  in  the  hear- 
ing of  senators,  and  condemned  by  every  letter  and  line  and  word  of  the  com- 
mon law,  "  the  growth  of  centuries  and  the  gathered  wisdom  of  a  thousand 

It  is  suggested  by  one  of  my  honorable  colleagues,  [Mr.  Williams,]  and  it  is  not 
unfit  thai  I  should  notice  it  in  passing,  that  doubtless  Booth,  oa  the  14th  day 
of  April,  1865,  when  he  sent  the  pure  spirit  of  your  martyred  President  back 
to  the  God  who  gave  it,  thought,  declared,  if  you  please—"  declared"  is  tlie 
proper  word — declared  that  he  did  that  act  in  the  service  of  his  country,  in  t^ 
service  of  liberty,  in  the  service  of  law,  in  the  service  of  the  rights  of  a  com- 
mon humanity.  If  the  avenging  hand  of  justice  had  not  cut  him  off  upon  t^ 
27  I  p_Vol.  ii 
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ripot  where  he  stood,  instaiitly,  aa  though  overtaken  by  the  direct  jaclgment  of 
onended  Heaven,  I. suppose  we  should  have  had  thia  sort  of  argument  ioter- 
posed  in  his  behalf  that  hia  iutentioiDi  were  good,  and  therefore  the  violated  law 
itaelf  ought  to  justify  his  act  aud  allow  him  to  go  acquit,  not  a  condemned 
Criminal,  but  a  crowned  and  honored  man. 

I  really  feel,  senators,  that  I  ought  to  ask  your  pardon  for  having  dwelt  upon 
this  propoaition  ;  bat  yon  know  with  what  pertinacity  it  has  been  prpssed  upon 
the  consideration  of  senators,  and,  with  all  respect  to  the  learned  and  accom~ 
pllehed  geiitiemeii  who  made  it,  I  deem  it  due  to  myself  to  say  here  that  I 
think  it  was  nnworlhy  of  them  and  unworthy  of  the  place. 

I  return,  senators,  to  my  proposition  :  has  the  President  power  under  the 
Oooatitiition  and  the  laws  during  the  session  of  the  Senate  to  cieate  vacancies 
ill  the  heads  of  departments  under  your  Constitution,  and  fill  them  without  the 
authority  of  express  law  and  without  the  advice  oi  consent  of  the  Senate?  If 
he  has  not.  he  has  violated  the  Constitution,  aud  he  has  violated,  as  I  shall 
show  hereailer,  the  espress  law  of  the  land,  and  is,  therefore,  criminal — criminal 
in  his  conduct  and  in  his  intention  before  the  tribunal  where  he  stands  arraigned 
by  order  of  the  people. 

First,  then,  is  the  Constitution  violated  by  this  act  of  removal  and  appoint- 
*ent !  And  here,  senators,  although  I  may  have  occasion  to  notice  it  hereafter 
more  specifically  and  especially,  I  ask  you  to  pardon  me  for  referring  to  it  here 
at  this  time,  it  cannot  have  escaped  your  notice  that  the  learned  and  astute 
oounsel  for  the  President  took  care  all  the  while  from  the  beginning  to  the  end 
of  this  controversy  not  to  connect  the  two  powers  of  removal  and  appointment 
during  the  session  of  the  Senate  in  their  presence  and  without  their  consent 
together. 

Every  line  and  word  of  the  voluminous  argaments  uttered  by  the  very  learned 
and  ingenious  counsel  of  the  President  bears  witness  to  the  truth  of  that  which 
I  now  asaert.  "Why  was  this  1  Simply,  senators,  as  I  shall  presently  show 
you,  that  the  appointing  power  is  by  the  express  terms  of  the  Oonstituljon, 
during  the  session  of  the  Senate,  put  beyond  the  power  of  the  President,  save 
and  except  where  it  is  expressly  authorized  by  law.  I  thank  the  gentlemen 
for  making  this  concession,  for  it  is  a  confession  of  guilt  on  the  pari  of  their 
client.  When  no  answer  could  be  made  they  acted  upon  the  ancient,  time- 
honored,  and  accepted  maxim  that  silence  is  gold,  and  so  upon  that  point  they 
were  silent,  one  and  all,  without  exception.  There  was  an  appointment  made 
here  in  direct  violation  of  express  law;  in  direct  violation  of  the  express  letter 
of  the  Constitution ;  in  direct  violation  of  every  interpretation  that  has  ever  been 
put  upon  it  by  any  commanding  intellect  in  this  conntry,  and  the  gentlemen 
knew  it. 

It  is  in  vain,  aenators,  that  they  undertake  to  meet  that  point  in  this  case  by 
any  reference  to  the  speech  of  my  learned  and  accomplished  friend  who  repre- 
sents the  State  of  Ohio  upon  the  floor  of  the  Senate,  [Mr.  Sherman.)  Not  a 
word  escaped  his  lips  in  the  speech  which  they  have  quoted  here  touching  this 
power  of  appointment  daring  the  session  of  the  Senate,  and  in  direct  violation 
of  the  express  letter  of  the  tenure-of-office  act,  nor  did  any  such  word  escape 
from  the  tips  of  any  senator.  I  am  not  surprised  ;  it  does  credit  to  the  intel- 
lectual'ability  of  the  learned  gentlemen  who  appear  for  the  President  that  they 
kept  that  question  out  of  sight  in  their  elaborate  and  exhaustive  arguments.  I 
read,  senators,  the  provision  af  the  ConstitutioK  upon  thia  subject  which  I  read 
yesterday : 

The  President  *  •  ■  ahsil  nominate,  and  by  and  with  tho  advice  and  conwnt  of  the 
^onfttBshall  appoint,  embassadore,  otter  public  ministerB  and  cousuig,  judges  of  the  Supreme 
Court,  and  alf  other  officers  of  the  UnileS  States  whuse  appointments  are  not  herein  other- 
wise prffvided  for,  and  which  shall  beestaijiished  bylaw  ;  but  theConrress  may  by  law  vest 
the  appointnient  of  aucb  inferior  ofGcers  as  tbey  think  proper  in  the  FieBident  alone,  lu  the'' 
eouFie  of  law,  or  in  the  heads  of  departmeats. 
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Can  snyonedonbt  that  tliis  proTiBion  clearly  res tricte  the  power  of  the  Preaj- 
deot  over  the  appointment  of  heada  of  departments  iu  this,  that  it  expressly 
requires  that  all  appoiutments  not  otherwise  provided  for  in  this  Constitution, 
enumerating  embassadors  and  others,  shall  be  by  and  with  the  advice  and  con- 
Bent  of  the  Senate  1  It  is  useleaa  to  waate  words  opon  the  proposition.  It  is 
plain  and  clear.  It  must  be  so  ualeas  the  appointments  ol'  the  he^ids  of  depart- 
ments, in  the  words  of  the  Oonatitution,  are  otherwise  provided  for;  and  I 
reBpectfuIIy  ask  senators  wherein  are  they  otherwise  provided  for  in  the  Con- 
stitution t  The  heads  of  departments  are  named  by  that  title,  and  by  the  very 
terms  of  the  Constitution  it  is  provided  that  the  Congreaa  may  by  law  vest  in 
the  heads  of  departments  the  power  to  appoint  without  the  consent  of  the 
Preaideot,  without  the  consent  of  anybody  but  the  authority  of  a  law  of  Con- 
gresB,  all  inferior  officers.  Is  any  man,  in  the  light  of  this  "provision,  to  stand 
before  the  Senate  and  argue  that  heads  of  departments  an?  inferior  officers  ^  If, 
then,  their  appointment  is  not  otherwise  provided  for  in  the  Constitution,  which 
I  take  for  granted,  I  ask  the  Senate  whether  their  appointment  is  otherwise  pro- 
vided for  by  law  t  ' 

I  am  not  unraindfal  of  the  fact,  in  passing,  that  some  of  the  learned  counsel 
for  the  President  said  "  here  was  no  appointment ;  this  was  only  an  authority 
to  fill  a  vacancy."  The  counsel  are  not  strong  enough  for  their  client.  They 
cannot  get  rid  of  his  answer.  He  declares  that  he  did  make  an  appointment, 
indefinitely,  made  a  removal  and  filled  it,  and  followed  it  with  another.  The 
words  "appointment  ad  interim"  more  than  once  unwittingly  escaped  the  lips 
of  the  counsel.  Bat  I  do  not  propose  to  rest  this  caae  upon  any  quibbles,  upon 
any  technicalities,  npon  any  controversy  about  words.  I  rest  it  upon  the  broadi 
apirit  of  the  Constitution,  and  stand  here  this  day  to  deny  that  there  ever  was 
an  hour  since  the  Constitution  went  into  operation  that  the  President  olThe' 
UniietTFtatea  had  authority  to  authorize  anybody,  temporarily  even,  to  exercise 
the  functions  of  a  head  of  a  department  of  this  government  save  by  th^ 
authority  of  express  law.  It  is  surely  a  self  evident  proposition  that  must  be 
understood  by  senators  that  the  power  which  created  the  law  may  repeal  it. 

I  make  this  remark  here  and  now  because  the  President's  defence,  as  etsted: 
in  his  answer  more  clearly  and  distinctly  than  in  any  of  the  arguments  of  the 
learned  counsel,  is  that  he  asserts  and  exercises  this  power  by  virtue  of  the 
implied,  unwritten  executive  prerogative  judicially  to  interpret  the  Constitution 
for  himself  and  judicially  to  determine  the  validity  of  all  the  laws  of  the  land 
for  himself,  and  therefore  to  appoint  just  such  ministers  as  he  pleases,  at  such. 
times  as  he  pleases,  and  for  such  periods  as  he  pleases,  in  defiance  alike  of  the- 
Oooeiitution  and  of  the  laws.  The  language  is  that  the  removal  was  indefinite. 
The  language  of  his  answer  is  that  he  indefinitely  vacated  the  office,  and  filled' 
it,  of  course  indefinitely,  and  that  is  his  defence.  There  is  no  getting  away 
from  it.     In  the  answer,  on  pages  36  and  36  of  the  record,  this  will  tie  found  :. 

And  this  legpondeot,  further  answering.  8^79,  that  it  is  provided  in  &nd  bj  the  second  sec- 
tion of  aD  net  to  regulate  the  tenure  of  certain  civii  offices,  that  the  Fresiijent  la&j  suspend 
an  officer  from  the  performance  of  the  duties  of  the  ofGca  held  \>j  him,  for  certain  causes 
dlerein  designated,  until  the  next  meetiag  of  the  Senate,  and  until  the  case  shall  be  acted  ou. 
by  the  SeuHte :  that  this  respondent,  as  President  of  tba  United  States,  was  advised,  and  he 
TBrily  believed  and  still  believes,  that  the  executive  power  of  removal  from  office  confided  to 
him  by  the  Constitution,  as  aforesaid,  tncludea  the  power  of  suspension  fruni  office  at  th^' 

Steasure  of  the  President,  and  this  respondent,  by  the  order  aforesnid,  did  Gospend  the  said 
tanton  from  oEGee,  not  nntil  the  neit  meeting  01  the  Senate,  or  iiDtil  the  Senate  should  bare- 
acted  upon  the  ease,  hut  by  force  of  the  power  and  authority  vested  in  him  by  [he  Conslfta- 
Ijon  and  laws  of  the  United  States,  indehnitely  and  at  the  ple^Bitre  of  the  President. 

That  is  his  answer.  Under  the  Constitution  he  claims  this  power.  On  thatr, 
subject,  senators,  I  beg  leave  to  say,  in  addition  to  what  I  have  already  uttot'ed, 
that  it  is  perfectly  well  understood  when  the  Constitution  was  on  trial  for  jta 
deliverance  before  the  American  people  that  no  such  power  as  this  wi»  lodgedr 
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in  the  President  of  the  TTnite^  States  ;  on  the  contrary,  that  for  every  abase  of 
power,  for  every  nsnrpatioD  of  authority,  for  every  violation  of  the  ConBtUution 
BDd  the  lawe,  he  was  liable  at  all  timee  tn  that  unrestricted  poiver  of  the  people 
to  impeach  him  through  its  repreeentativea  and  to  try  him  before  its  Sedate 
without  let  or  hindrance  fiom  any  tribunal  in  the  land.  I  refer  upon  this  point 
to  the  clear  utlerance  of  Hamilton  as  recorded  in  the  77th  number  of  the  'Fed- 
eralist : 

It  has  been  mentiouod  as  one  of  the  advantages  to  be  expected  from  the  co-operation  of 
the  Senate,  in  the  bnsineaa  of  appoiotmonts,  thai  it  would  contribute  to  Iho  stabilitj'  of  the 
administration.  The  constnt  of  that  body  toatld  be  necmary  to  displace  as  tuill  m  to  appoint- 
A  cbange  of  the  Cbief  Mi^atrate,  therefore,  would  not  accaeion  so  violent  or  so  general  ■ 
MTolution  in  the  officers  of  (he  governmeat  as  might  be  enjiecled  if  be  n  ere  the  sols  diaposer 
of  offices.  Where  a  man  in  any  station  had  given  satiafaetory  evidence  of  his  fitness  (or  it, 
a  new  President  would  be  restrained  from  attempting  a  change  in  favor  of  a  person  more 
a^eeable  to  him,  b^  the  apprehension  that  a  liiscountenance  of  the  Senate  might  frustrate 
thje  attempt,  and  bring  gome  degree  of  discredit  upon  himself.  Those  who  can  best  estimate 
the  valne  of  a  steady  adminieCration  will  be  moat  disposed  to  prize  a  provtsiou  which  con- 
necls  the  official  eiistence  of  pubiie  men  with  the  approbation  or  disapprobation  of  that 
body,  which,  from  the  greater  permanency  of  its  own  eomposition,  will  in  all  probability  be 
less  subject  to  inconstancy  than  any  other  oiember  of  the  government. 

To  this  union  of  the  Senate  with  the  President,  in  the  article  of  appointroenU,  it  has  in 
some  cases  been  objected  that  it  would  serve  to  give  the  President  an  undue  iofiueuEe  over 
the  Senate ;  and  in  othera  that  it  vrould  have  an  opposite  tendency:  a  strong  proof  that 
neither  auggestion  is  true. 

To  state  the  first,  in  its  proper  form,  is  to  refute  it.  It  amonnts  to  this:  the  President 
would  have  an  Improper  iuUuence  over  the  Senate,  because  the  Senate  nonid  have  the  power 
of  restruning  him.     This  is  an  absurdity  in  terms. 

And  I  agree  with  Hamilton  that  it  is  an  absurdity  in  terms  after  what  has 
been  written  in  the  Conatitution  of  your  country,  for  any  man,  whatever  may 
be  bis  attainmentB,  and  whatever  may  be  his  preienaiona,  to  say  that  the  Presi- 
dent has  the  power,  in  the  language  of  bis  answer,  of  indefinitely  vacating  all 
the  executive  offices  of  this  conntry,  and  indefinitely,  therefore,  filling  them 
without  the  advice  and  consent  of  the  Senate  in  the  absence  of  an  express  law 
anthoHzing  him  so  to  do.  And  here  I  leave  that  point  for  the  consideration  of 
^e  Senate  and  for  the  consideration  of  that  great  people  whom  the  Senate  rep- 
resent upon  this  trial. 

I  ask,  also,  the  judgment  of  the  Senate  upon  the  weighty  words  of  Webster, 
vhom  the  gentleman  |Mr.  Evarts]  concedes  is  entitled  to  some  consideration  in 
this  body,  who  illnstrated  for  long  years  Amen^can  institutions  by  his  wisdom, 
liis  genius,  and  his  learning;  a  man  who,  when  living,  stood  alone  among  living 
men  by  reason  of  bis  tntelleetual  stature;  a  man  who,  when  dead,  sleeps  alone 
in  his  tomb  by  the  sounding  sea,  meet  emblem  of  the  majesty  and  sweep  of  his 
matchless  intellect.  I  ask  senators'  attention  to  the  words  of  Mr.  Webster  oa 
this  appointing  power  conferred  upon  the  President  under  the  Constitution,  sub- 
ject 4o  these  limitations,  by  and  with  the  advice  and  consent  of  the  Senate : 

The  appointing  power  is  vested  in  the  President  and  Senate;  this  is  the  general  rale  of 
.the  Conatitution.  The  removing  power  ia  part  of  the  appointing  puwer:  it  cannot  be  aepa- 
■lated  from  the  rest  but  by  supposing  that  an  exception  was  intended ;  bnt  all  exceptions  to 
.general  roles  are  lo  be  taken  strictly,  even  when  expressed :  and,  for  a  mncb  stronger  reason, 
they  are  not  to  bo  implied,  when  not  expreieed,  unless  inevitable  necessity  of  constrnction 
requires  it.    (4  Webster's  Works,  p.  Vii.) 

What  answer,  I  pray  you,  senaters,  has  been  given,  what  answer  caa  be  given 
to  these  interpretations  of  yonr  Constitution  by  Llamilton  and  Webster  ?  None, 
except  to  refer  to  the  acts  of  1789  and  I79S,  and  the  opinions  expressed  in  the 
■debates  of  the  first  Congress.  Neither  those  acts  nor  the  debates  justify  the 
conclusion  that  the  Ptesiaent  during  the  session  of  the  Senate  may  vacate  and 
fill  the  execative  .departments  of  this  government  at  his  pleasare,  and  without 
theadviceand  consent  of  the  Senate,  in  the  absence  of  any  express  aatborityof 
,law  and  in  direct  vicrfation  of  the  prohibitions  of  the  law.  The  acts  themselves 
'Will  bear  iio.«noh  iot^pretadon.    I  dismiss,  with  a  single  word,  all  reference  to 
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the  debate  orr  the  occaeion,  for  the  Senate  are  not  naadvieed  that  there  irere 
difierencee  of  opinion  expressed  in  that  deVrate,  nor  ie  the  Senate  unadvised  that 
it  has  already  been  ruled  from  the  Supreme  Bench  of  the  United  States  that  the 
opiniouH  expressed  by  represenlativee  or  eenatoTH  in  Congress  pending  the  dts- 
cuesiou  of  any  bill  are  not  to  he  received  ae  any  authoritative  conatruction  or 
interpretation  whatever  to  be  given  to  the  act.  It  would  be  a  sad  day  for  the 
American  people  if  the  time  should  ever  come  when  the  utterances  of  excited 
debate  are  to  be  received  ever  afterward  as  the  true  constructtoa  and  interpre- 
lation  of  law.  Senators,  look  at  the  acts,  aud  see  whether  the  gentlemen  are 
JDBtified  in  attempting  to  infer  either  from  the  legielalion  of  1789  or  from  the 
legislation  of  1795,  or  from  any  other  legislation  which  at  any  time  existed  on 
Btatnte-booka  of  this  country,  this  executive  prerogative,  in  direct  violation  of 
the  express  letter  of  the  Constitution,  to  vacate  all  the  executive  offices  of  thiS' 
government  at  his  pleasure,  and  Sli  them  during  the  session  of  the  Senate,  and 
thereby  control  the  patronage  of  the  government,  amounting  to  millions  upon 
millions,  at  his  pleasure,  and  put  it  into  the  hands  of  irresponsible  ageifta  to 
become  only  the  supple  tools  of  his  mad  ambition. 

Of  this  act  of  1769  Mr,  Webster  well  eaid — and  I  am  not  here  even  to  dis- 
pute the  proposition ;  indeed,  I  would  hesitate  long  before  I  ventured  to  dis- 
pute any  proposition  which  he  accepted,  for  the  time  being,  aa  possible  under 
the  CoiiStitution — that  he  did  not  condenm  the  Ic^slation  of  1789  as  being 
unconetitntional,  but  he  did  condemn  it  as  being  highly  impolitic,  and  which  had 
Bobjected  the  pejple  of  this  conntry  to  great  abusea.  He  did  aay,  however — 
and  to  these  words  I  aek,  alao,  the  attention  of  the  Senate— of  the  legislation  of 
1789,  "  that  it  did  separate  the  power  of  removal  from  the  power  of  appoint- 
ment." It  did  separate  it,  subject  to  its  own  limitations.  It  did  separate  it, 
and  confer  it,  too,  by  authority  of  that  act  and  by  no  other  authority.  It  is  for 
this  purpose,  and  for  this  purpose  alone,  that  I  cited  Mr.  Webster  in  this  part 
of  the  argument.  It  was  a  grant  of  power  to  the  President,  conl^erred  upon 
him  by  the  Congresg  to  remove  executive  officers.  I  admit,  senators,  that 
during  the  recess  of  the  Senate  such  a  statute  ought  to  be  always  upon  your 
statute  book,  so  loug  as  you  have  a  President  who  can  be  trusted.  A  mau  who 
is  betraying  his  trusts  ought  to  be  suspended  from  his  office,  which  is  a  tempo- 
rary removal,  for  reasons  appearing  to  the  President  which  justify  it;  and  that 
is  precisely  your  law  tJD-day.  It  is  within  the  power  of  the  Congress,  undoubt- 
edly, to  confer  it  upon  the  President.     That  is  your  law  to-day. 

What  one  of  the  counsel  now,  I  ask  the  Senate  to  consider,  ventured  to  say 
here— if  it  was  uttered  it  certainly  e^icaped  my  observation — that  the  President 
of  the  United  States  at  any  time  bad  power  during  the  session  of  the  Senate  to 
vacate  the  offices  of  the  heads  of  the  departments  in  this  country,  eveo  under 
the  act  of  1789,  and  fill  them  indefinitely  at  his  pleasure  t  What  practice  in 
the  government  was  cited  here  to  support  any  such  pretension  of  power  in  the 
Executive  )  None  whatever.  To  be  eui-e,  reference  was  made  to  the  case  of 
Pickering!  but  the  gentlemen  ought  to  remember  that  when  reference  was  made 
to  it,  so  far  as  the  removal  was  concerned,  it  was  expressly  authorized  by  the 
act  of  1789;  I  care  not  how  informally;  the  words  are  in  that  act  "unless 
removed  by  the  Preaidentj"  it  is  a  grant  of  power,  and  Webster  so  interprets  it 
on  page  194  of  the  fourth  volume  of  bis  works  as  an  act  of  Congress  which 
separated  the  power  of  removal  from  the  power  of  appointment.  His  construc- 
tion was  right.  Upon  that  construction  I  stand  in  this  argument.  But  it  does 
not  follow  hy  any  manner  of  means  because  this  power  was  exercised  by  the 
elder  Adams  that  he  thereby  furnished  a  precedent  iu  justification  of  the  viola- 
tion of  another  and  a  different  statute,  which  by  every  intendment  repealed  the 
act  of  1789  and  stripped  the  President  of  any  colorable  excuse  for  asserting 
any  such  authority. 

That  is  my  first  answer  to  this  point  made  by  the  counsel,  aud  I  make  a  etUI 
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'  .'ftirtber  answer  to  k  ;  and  that  Is  thia,  tbat  the  elder  AdamB  himself,  as  bis  letter 
to  hifl  Secretary  of  State  clearly  discloses,  did  not  consider  tbat  it  wae  proper 
even  under  the  law  of  1789  for  him  to  make  that  removal  during  the  Bession  of 
the  Senate,  and  therefore  these  Bignificant  words  are  incorporated  in  his  letter 
of  request  to  Secretary  Pickering  that  he  should  resign  before  the  aeBsion  of  the 
Senate,  the  resignation,  of  course,  to  take  effect  at  a  future  day,  so  that  upon 
the  incoming  of  the  Senate  he  might  name  a  aucceasor,  showing  exactly  how  he 
utderatood  ihe  obJigations  of  the  Constitution. 

Although  the  record,  so  far  as  I  haye  been  able  to  trace  it,  is  somewhat 
imperfect,  I  think  it  but  justice  to  the  memory  of  that  distinguished  patriot  to 
declare  that  the  whole  transaction  justifies  me  in  saying  here,  as  my  belief,  in 
the  presence  of  the  Senate,  that  he  did  not  issue  the  order  for  the  removal  of 
.  Pickering  after  the  Senate  had  commenced  its  session.  It  is  true  tbat  he  isBued 
it  on  the  same  day,  but  he  did  not  issue  it  after  the  Senate  bad  commenced  its 
session ;  he  iasiied  it  before ;  and  npon  the  assembling  of  the  Senate  and  the 
openmg  of  the  Senate  on  the  same  day,  showing  his  respect  for  the  Constitntion 
and  the  liiws  and  the  obligation  of  hiB  oatb,  he  sent  to  the  Senate  the  name  of 
the  BUCcesBov  of  Pickering,  John  Marshall,  and  on  the  nest  day,  Tuesday,  John 
Marshall,  as  Secretary  of  State,  was  confirmed  to  succeed  Timothy  Pickering, 
removed  by  and  with  the  advice  and  consent  of  the  Senate.  Nor  does  it  appear 
that  John  Marshall  exereiaed  the  functions  of  his  office,  or  attempted  to  exercise 
the  functions  of  ofSce,  until  the  Senate  had  passed  upon  the  qaeation  of  hia 
appointment,  and  therefore  necesBariiy  passed  upon  the  question  of  the  removal 
of  Pickering.  All  these  facts  arise  in  thia  case  ia  the  removal  of  Pickering 
to  disprove  everything  that  has  been  sa'd  here  by  way  of  apology  or  justifica- 
tion, or  even  of  excuse  of  the  action  of  the  President  of  the  United  States  in 
Violating  the  Constitntion  and  the  existing  taws  of  the  country. 

But  the  other  provision  of  the  Constitution,  senators,  which  I  recited  yester- 
day in  your  hearing,  poura  a  flood  of  light  upon  this  question  as  to  the  power 
of  tlie  President  to  vacate  the  executive  offices  and  fill  them  at  his  pleasure,  and 
dispels  the  mists  with  which  counsel  have  attempted  to  envelop  it,  and  that  ia 
the  provision  that  the  President  shall  have  power  to  fill  up  all  vacancies  which 
may  happen  during  the  recess  of  the  Senate,  and  to  issue  commissioDB  to  bis 
appointees  to  fill  such  vacancies,  which  commissions  shall  expire  at  the  end  of 
the  next  session  of  the  Senate.  I  ask  senators  what  possible  sense  is  there  in 
Ais  express  provision  of  the  Constitution  that  the  President  abail  have  power 
to  fill  up  all  vacancies  which  may  happen  during  the  recess  of  the  Senate,  his 
commissions  to  expire  at  the  end  of  their  next  session,  if  after  all,  as  is  claimed 
in  his  answer  and  is  asserted  by  hia  unlawful  acts  under  the  laws  of  the  United 
States,  he  is  invested  by  the  Constitution  with  the  power  to  make  vacancies  at  his 
,  pleasure  even  during  the  session  of  the  Senate  \  I  ask  senators,  further,  to 
answer  what  sense  is  there  in  the  provision  that  the  commissiou  which  be  may 
issue  to  fill  a  vacancy  happening  during  the  recess  of  the  Senate  shall  expire  at 
the  end  of  their  next  session,  if  after  all,  notwithstanding  this  limitation  of  the 
Constitution,  the  President  may,  during  the  Beaaion,  create  vacancies  and  fill 
them,  in  the  words  of  his  answer,  indefinitely  F  If  he  has  any  such  power  as 
that,  I  may  be  allowed  to  say  here,  in  the  words  of  John  Marshall,  your  Con- 
stitution at  last  is  but  a  splendid  bauble ;  it  is  not  worth  the  paper  upon  which 
it  is  written.  It  is  a  matter  of  mathematical  demonstration  upon  the  text  of  thia 
ioBtruuient,  by  necessary  implication,  that  the  President's  power  to  fill  vacan- 
ciea  is  limited  to  vacancies  that  arise  during  the  recess  of  the  Senate,  save  where 
it  is  otherwise  provided  for  by  express  provision  of  the  law. 

That  ia  my  answer  to  all  that  has  been  said  here  by  the  gentlemen  upon  this 
subject.  They  have  brought  a  long  list  of  appointments  and  a  long  list  of 
removals  from  the  foundation  of  the  government  to  thia  hour,  which  is  answered 
by  a  single  word,  that  there  was  existing  law  authorizing  it  all,  and  tbat  law  no 
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longer  exists.  Not  a  line  or  word  or  tittle  of  it  exista  eince  the  3d  day  of  March, 
1867 ;  aseuming  ia  what  I  eay  dow,  of  course,  that  the  tenure- of-o See  act  Ib  con- 
Btitutional  and  valid,  I  refer  to  those  statutes;  I  shall  not  exhaust  my  strength 
or  the  patience  of  the  Senate  by  stopping  to  lead  them  here  and  now,  hut  I  shall 
refer  to  them  iu  the  report  of  my  argument.     Tboae  statutes  are  as  follows  : 

ACT  to  provide  forgovemment  of  territory  Qorihweatof  river  Ohio.  Approvefl  Aogust  7, 1789. 

Be  it  tnacled,  Sfc,  That  in  all  cases  in  vrhich  by  tbe  said  ordinance  (fur  government  of  ter 
ritory  northwest  of  river  Ohio)  any  information  is  to  l>e  given  or  commuaicatian  made  bj  tbe 
governor  of  the  said  Territory  to  the  United  States  iu  Cungress  assembled,  or  to  any  of  their 
officers,  it  shall  be  tlie  duty  of  the  said  governor  to  give  such  information  and  to  make  sucll 
communication  to  the  President  iif  the  United  Stales ;  and  the  President  shall  nominale,  and 
by  and  with  the  advii^  and  consent  of  the  Senate,  siiall  appoint,  alt  ofiioers  who,  by  the  said 
ordinance,  were  to  have  been  appointed  by  the  United  States  iu  Congress  ssseinbleil,  and  all 
officers  so  appointed  sball  be  ('cmmissloned  by  him  ;  and  in  all  cases  where  the  United  Stales 
in  Con|;ress  assembled  might  by  the  said  ordinance  revoke  any  commission  or  remove  IVom 

any  office,  the  Presideut  is  bereby  declared  to  have  the  same  powers  of  r " —  — ■" 

removal.     (1  Statutes,  p.  5(t,  sec.  1.) 

"Anac 
ts."     A 

In  case  of  vacancy  in  the  office  of  Secretary  of  Slate,  Secretary  of  the  Treasury,  or  ot  the 
Secretary  of  tbe  ^Department  of  War,  or  of  any  officer  of  either  of  the  said  departments 
whom  appointment  is  not  in  tbe  head  tbereof,  whereby  they  cannot  perform  the  dnties  of 
their  sajd  respective  offices,  it  shall  be  lawful  for  the  President  of  the  United  Stales,  in  case 
he  shall  think  it  necessary,  to  authorize  any  person  or  persons,  at  his  discretion,  to  perfarm 
the  duties  of  the  said  respective  offices  until  a  successor  be  appointed  or  such  vacancy  be 
filled :  Propided,  That  no  one  vacancy  sball  be  supplied  in  manner  aforesaid  for  a  longer 
t«rm  than  six  mouths.    (1  Statutes,  410 ;  I  Brightty'e  Digest,  225.) 

AN  ACT  to  limit  the  term  of  office  of  certain  nSicers  therein  named,  and  for  other  purposes. 
Approved  May  15,  18^0. 
From  and  after  the  passage  of  this  act,  all  district  attorneys,  collectors  of  tbe  customs, 
naval  officers  and  surveyors  of  tbe  customs,  navy  agents,  receivers  of  public  moneys  for 
lands,  registers  of  the  land  offices,  paymasters  in  the  army,  tbe  apothecary  general,  llw 
assistant  apolhecaty  general,  and  the  commissary  genera!  of  purchases,  to  be  appointed 
under  the  laws  of  the  United  States,  shall  be  appointed  for  the  term  of  four  years,  hut  shall 
be  removable  from  office  at  pleasure.     (3  Statutes,  582.) 


Section  one  regulates  the  appointment  and  compensation  of  consuls. 

It  belongs  exclusively  to  the  President,  by  and  with  the  advice  and  consent  of  the  Senate, 
to  appoint  consular  officers  at  such  places  as  he  or  they  deem  to  be  meet.  They  are  oQicers 
created  by  the  Constitution  and  the  laws  of  nations  and  by  acts  of  Congress,  (it  Statutes, 
53,  section  3:  I  Brightly,  174,  Note  (a  0  and  see  also  the  provision  touching  appointmtets. ) 

If  this  provision  of  the  Constitution  then  means  what  it  expressly  declarer,  that 
the  President's  power  of  appointment,  in  the  absence  of  express  law,  is  limited  to 
such  vacancies  as  may  happen  during  the  recess  of  the  Senate,  it  necessarily 
results  that  an  appointment  made  by  the  President  during  the  session  of  the  Sen- 
ate, without  the  advice  and  consent  of  the  Senate,  of  the  head  of  a  department,  in 
the  absence  of  any  law  authorizing  it  to  he  made  temporarily  or  otherwise,  as 
did  the  act  of  1795,  is  unconstitutional  and  unlawful,  and  that  is  my  answer  to 
all  they  have  said  on  that  subject;  but  that  act  of  1796  is  repealed  by  yoor 
statute  of  1867,  as  also  by  your  act  of  1863,  as  I  shall  claim.  If  the  Preaideut 
tQay  isene  it,  it  must  be  a  commission  according  to  hii?  otrn  claim  of  authority, 
arising  nnder  this  unlimited  executive  prerogative,  which  can  never  expire  but 
by  and  with  his  consent ;  and  if  any  man  can  answer  the  proposition  I  should 
like  to  have  it  answered  now.  If,  notwithsfanding  all  that  ia  on  your  statute 
books ;  if,  notwithstanding  this  limitation  of  your  Constitution  which  I  have 
read,  tiiat  his  commissions  to  fill  vacancies  arising  ilurfng  the  recess  shall  expire 
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iritb  tbe  next  geieion  of  tbe  Senate,  he  may  neverthelc^sB  create  tbe  VAcanciea 
during  the  session  and  fill  them  without  your  adrice  and  conaeot,  I  reassert  my 

Soposilion  that  such  commiseion  cannot  expire,  if  his  aseertioD  be  true,  witbont 
0  consent  of  the  Esecutive  ;  and  if  that  proposition  can  be  answered  by  any 
man,  I  desire  it  to  be  answered  now.  I  want  to  know  by  what  provision  of  the 
Constitution  the  commission  expires  upon  the  claim  of  tbis  answer  1  and  if  it 
3oe8  not  expire  without  the  consent  of  the  Executive,  I  want  to  know  what 
becomes  of  the  appointing  power  lodged  jointly  in  the  Senate  with  the  Execu- 
tive for  the  protection  of  the  people's  ri>rhts  and  the  protection  of  the  people's 
intefests  i"  It  cannot  be  answered  bere  or  anywhere  by  a  retained  advocate  of 
tbs  President,  or  by  a  volunteer  advocate  of  the  President,  in  tbe  Senate  or  out 
of  tbe  Senate. 

I  demand  to  know,  again,  wbnt  provision  of  tbe  Constitution,  under  tbe  claim 
abt  up  in  this  answer,  terminates  the  commisaion  ]  I  took  occasion  to  read  from 
tbe  answer  that  I  migbt  not  be  misunderstood.  He  puts,  it  directly  upon  the 
Constitution.  Nobody  is  to  be  held  responsible  for  it ;  and  1  am  glad  it  is  so, 
either  by  intendment  or  otherwise — nobody  is  to  be  held  respo'iisible  for  this 
UBumption  bnt  this  guilty  and  accused  President.  It  was  an  audacity,  the  like 
of  which  has  no  parallel  in  centuries,  for  him  to  come  before  the  custodians  of 
lie  people's  power  and  thus  defy  even  their  written  Constitntion,  its  plainest 
text  and  its  plainest  letter. 

Senators,  1  have  thought  upon  this  subject  carefully,  conaiderately,  conBcien- 
tionsly.  I  have  endeavored  to  find  anywhere  within  the  test  of  the  Constitution 
«ny  colorable  eicuse  for  this  claim  of  power  asserted  by  the  President  and  daa- 
g«rous  to  the  liberties  of  tbe  people,  and  I  can  find,  from  beginning  to  end  of 
that  great  instrument,  no  letter  or  word  upon  which  even  the  astuteat  caauiat 
eould  for  a  moment  fasten,  save  the  words  that  "  tbe  executive  power  shall  be 
vested  in  a  President," 

,  That  gives  no  colorable  excuse  for  this  assumption.  What  writer  upon  your 
Constitution,  what  decision  of  your  courts,  what  utterances  of  all  the  great 
Aateemen  who  have  in  tbe  past  itinstrated  our  history,  have  ever  intimated  that 
this  provision  of  the  Constitution  was  a  grant  of  power!  It  is  nothing  more. 
Senators,  and  no  man  and  no  human  ingenuity  can  torture  this  provision  of  the 
Constitution  into  anything  more  than  a  mere  designation  of  the  officer  or  person 
to  whom  shall  be  committed,  under  the  Constitution  and  subject  to  ita  limita- 
tions and  subject  to  tbe  further  limitations  of  the  law  enacted  in  pursuance  of 
the  Constitution,  the  executive  power  of  the  government.  Adopt  the  conatnic- 
tion  that  it  is  a  grant  of  power,  and  why  not  follow  it  to  its  conclusions  and  see 
what  comes  of  your  Constilutiou,  and  what  comes  of  the  rights  of  the  people, 
of  their  power  to  limit  by  a  written  Constitution  every  department  of  the  gov- 
ernment 'i  Is  it  not  ae  plainly  written  in  the  Conatitution  that  "  alt  legislative 
pbwere  heroin  grafted  shall  be  vested  in  a  Congress  of  the  Uuited  States,  which 
shall  consist  of  a  Senat*  and  House  of  Representatives  t"  Is  anybody  to  reason 
from  that  designation  of  tbe  body  to  whom  the  legislative  power  ia  aaaigned  a 
grant  of  power,  and  especially  an  indefinite  authority,  to  legislate  upon  such 
nibjects  as  they  please  without  regard  to  the  Constitution  t  Is  it  not  also  just 
M  plainly  written  in  tbe  Constitution  that  "  the  judicial  power  of  tbe  United 
Spates  shall  be  vested  in  one  Supreme  Court  and  iu  such  mferior  courts  aa  tbe 
OongresB  may,  from  time  to  time,  ordaiu  and  establish"  by  law  1  Is  anybody 
tbence  to  infer  that  this  is  an  unlimited  grant  of  power  autboi  izing  the  Supreme 
Coart  or  tbe  inferior  courts  of  the  United  States  to  sit  in  judgment  upon  any 
itnd  all  conceivable  questions,  and  even  to  reverse  by  their  decisions  the  power 
of  impeachment,  lodged  exclusively  in  tbe  House  of  Representatives,  and  the 
iudgment  in  impeachment,  authorized  to  be  pronounced  exclusively  and  only 
by  tbe  Senate  of  tbe  United  States  1 

It  will  never  do  for  any  man  to  say  that  this  provision  of  the  Conatitotion  i* 
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a  gfsnt  of  power.  It  is  Bimplf  the  deeignation  of  the  officer  to  whom  tie 
executive  power  of  the  goveracaeot  shall  be  committed  under  the  limitatioBS  of 
the  Constitution  and  the  lairs,  as  "  the  CoDgreBs"  is  the  designation  of  tbe 
department  to  which  shall  be  committed  the  legislative  power,  and  aB"tlM 
courts"  is  the  designation  of  the  department  to  which  shall  be  committed  tho 
judicial  power ;  and  upon  this  subject  I  refer,  also,  to  what  Mr,  Webster  stnd' 
touching  the  limitations  of  the  executive  authority  : 

It  is  perfect!^  plain  and  mstiifest,  tliat,  although  (ho  framers  of  the  Const! totton  meanl  Co 
confer  executive  power  on  the  PreBident,  yet  ihey  meant  to  define  and  limit  that  poww,  and 
to  confer  no  more  than  they  did  thua  define  and  limit.  When  they  say  it  shall  be  vested  in 
a  President,  they  mean  that  one  magistrate,  to  be  called  a  President,  sbnll  botd  Iheeiecutiver 
authority  ;  hut  they  mean,  further,  uiat  he  sbnll  hold  this  aathority  according  to  the  giants 
and  limitations  of  the  Constitution  itself.     (4  Webster's  Works,  p.  186.) 

Does  not  the  Oonetitation.  Senators,  define  and  limit  tbe  executive  po#er  in 
this,  that  it  declares  that  the  President  shall  have  power  to  grant  repiieves  and 
pardons,  &c.;  in  this,  that  it  declares  that  the  President  shall  have  power  toi 
appoint,  b^  and  with  the  advice  and  consent  of  the  Senate,  foreign  ambttssadora 
ana  other  public  officers  ;  in  this,  that  it  provides  that  he  shall  have  power  t>> 
make  treaties  by  and  with  the  advice  and  consent  of  the  Senate  1  And  doea  il 
not  limit  his  power  in  this,  that  it  declares  that  all  legislative  power  shall  he 
vested  in  a  Congress  which  shall  consist  of  a  Senate  and  House  of  Eepreffen- 
tatives ;  in  this,  that  it  declares  that  the  President  shdl  take  care  that  the  laws 
which  the  Congress  enacts  shall  be  faithfully  executed ;  in  this,  that  it  declares 
that  every  bill  which  shall  have  passed  the  Congress  of  the  United  States  with 
or  without  his  consent  shall  be  a  law,  to  remain  a  law — and  that  is  the  very  point 
in  controversy  here  between  the  President  and  the  people — and  to  be  executed 
as  a  law  antil  the  same  shall  have  been  repealed  by  the  power  that  made  it  or 
actually  reversed  by  the  Supreme  Court  of  the  United  States  in  a  case  clearly 
within  its  jurisdiction  and  within  the  limitations  of  the  Constitution  itself ! 

It  has  been  settled  law  in  this  counti'y  from  a  very  early  period  that  the 
constitutionality  of  a  law  should  not  be  questioned,  much  less  he  adjudged 
itivalid,  by  a  court  clothed  by  the  Constitution  with  jurisdiction  in  the  prem- 
ises, unless  upon  a  case  so  clear  as  to  scarcely  admit  of  a  diubt;  and  what 
is  the  result,  Seuators  ?  that  there  is  not — I  feel  myself  justified  in  saying  it, 
without  recently  Having  very  carefully  examined  the  question — one  clear, 
unequivocal  decision  of  the  Sapreme  Court  of  the  United  States  against  the 
constitationality  of  any  law  whatever  enacted  by  the  Congress  of  the  United 
States — not  one.  There  was  no  such  decision  as  that  in  the  Dred  Scott  case. 
Lawyers  will  understand,  when  I  use  the  word  "decision,"  what  I  mean — tb^ 
judgment  pronounced  by  the  court  upon  the  iasne  joined  upon  the  record. 
There  was  no  such  decision  in  that  case,  nor  in  any  other  case,  so  far  as  I  can 
recollect.  On  this  subject,  however,  I  may  bo  excused  for  reading  a  decision 
or  two  from  our  courts.  In  the  case  of  Fletcher  vs.  Peck,  6  Granch,  page  87, 
Marshall,  delivering  the  opinion,  said  ;  , 

Hie  question  whether  a  law  be  void  for  its  repugnancy  to  (he  Constitution  is,  at  all  times, 
aquostionof  much  delicacy,  which  ought  seldom,  if  ever,  to  be  decided  in  the  aEErmativeiDa' 
doubtful  case. 

And  again : 

The  apposition  between  the  Cosstitntion  and  the  law  should  be  such  that  the  judge  feels  a 
clear  and  strong  conviction  of  their  incompatibility  with  each  other. 

In  ex  parte  McOullom,  1  Cowen's  Reports,  564,  Chief  Justice  Savage  saya ' 

Before  the  court  will  deem  it  their  duty  to  declare  an  act  of  the  legislature  uuconatitotiMigFl 
a, case  must  be  presented  in  which  there  can  be  no  rational  douht. 

In  Morris  vs.  The  Fe«ple,  3  Uenio,  381,  the  court  aay  ; 

The  preBumplion  is  always  in  favor  of  (he  validity  of  the  law,  if  the  contrary  is  not  olearif 
denunistrated. 
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I  bave  read  tfaeee,  eenatora,  not  that  tt  was  really  aeceseary  to  my  argatneat. 
but  to  answer  the  pretensionof  this  Freaident  that  be  may  cnme  here  to  set  aside 
a  law,  and  in  order  to  justify  bimself  aaBume  the  prerogative  to  do  it  in  order 
that  he  may  teBt  itB  validity  in  the  courts  of  justice  when  the  courts  have  never 
ventured  upon  that  dangerous  esperiroenl  themselves,  and,  on  the  contrary,  have 
thirty  years  ago,  as  I  showed  to  the  Senate  yesterday,  solemnly  ruled,  without 
a  dissenting  voice,  that  the  assnmption  of  power  claimed  by  the  President  would 
defeat  justice  itself  and  auuibilate  the  laws  of  the  people,  I  have  done  it  also 
to  fortify  the  text  of  your  Constitution  and  to  make  plain  itesignificance,  which 
declares  that  every  bill  which  shall  have  passed  the  Congress  with  or  without 
the  President's  approval,  even  over  his  veto,  shall  be  a  law.  The  language  is 
plain  and  simple.  It  is  a  law  until  it  is  annulled ;  in  the  words  i>f  Hamilton,  as 
recorded  in  the  seventh  volume  of  his  works,  a  law  to  the  President ;  a  law  to 
every  department  of  the  government,  legislative,  executive,  and  judicial ;  a  law 
to  alt  the  people. 

It  is  in  vain  the  gentlemen  say  that  it  is  only  constitutional  laws  that  bind. 
That  is  simply  begging  the  question.  The  presumption,  ae  I  have  shown  you 
from -the  authorities,  is  that  every  taw  is  constitutional  until  by  authority  it  is 
declared  otherwise,  and  the  qnestion  here  ia  whether  that  authority  is  in  Andrew 
Johnson.  That  is  the  whole  question,  whether  that  authority  is  in  Andrew 
-Johnson.  Your  Constitution  says  it  shall  he  a  law.  It  does  not  mean  that  it 
diall  remain  a  law  after  it  shall  have  been  reconsidered  by  the  law-making 
power  and  repealed;  it  does  not  say  that  it  shall  remain  a  law  to  the  hurt  and 
deprivation  of  private  right  after  it  shall  have  been  adjudged  unconstitutional 
in  the  Supreme  Court  of  the  United  States  under  the  limitations  of  the  Consti- 
tution and  within  their  express  jurisdiction  ;  bat  it  does  mean  that  until  judg- 
ment be  pronouuced  autboratively  in  your  tribunals  of  justice,  or  that  power  be 
exercised  authoritatively  by  the  people's  representatives  in  Congress  assembled , 
it  shall  be  a  law  to  the  President,  toevery head  of  department, as  the  court  rnled 
in  the  case  from  which  I  read  yesterday  in  12  Peters,  to  every  representative  in 
Congress,  to  every  senator,  and  every  human  being  within  the  jurisdiction  of 
your  laws. 

Why  do  the  gentlemen  make  the  distinction,  that  it  is  only  laws  passed  in 
pUTfluauce  of  the  Constitution  that  are  to  bindt  Why  not  follow  their  prem- 
ises to  their  logical  conclusions  that  the  President  of  the  United  States,  as  I 
took  occasion  to  say  yesterday,  is  by  virtue  of  the  prerogatives  of  his  office 
vested  with  the  power  judicially  to  interpret  the  Constitution  for  himself  and 
judicially  to  decide  for  the  time  being  for  himself  the  validity  of  every  law,  and 
therefore  may,  with  impunity,  set  aside  every  law  upon  your  statute-hook,  in 
the  words  of  his  advocate,  for  the  reason  that  he  has  come  to  the  deliberate  cou- 
dosion  that  it  interferes  with  some  power  vested  in  him  by  the  people  t 

Senators,  considering  the  operations  of  the  President's  mind  as  manifested  in 
bii  past  official  conduct,  God  only  knows  to  what  absurd  conclusions  he  might 
arrive  hereafter,  if  hy  your  judgment  you  recognize  this  unlimited  prerogative 
in  him,  when  he  comes  to  sit  in  judicial  judgment  upon  all  the  laws  upon  the 
Statute-book.  Ke  might  come  to  the  conclusion  that  they  all  interfered  with 
and  cut  off  some  power  confided  to  him  by  the  Constitution ! 

The  position  conflicts  with  every  priuciple  of  law  and  every  principle  of  com- 
mon sense.  If  this  discretionary  power  is  in  the  President  no  man  can  lay  his 
hand  upon  him.  That  was  exactly  the  ruling  of  his  honor  the  Chief  Justice, 
in  the  Kisaissippi  case,  touching  the  exercise  of  certain  discretionary  power 
veated  in  the  President  by  the  reconstruction  act.  His  judgment,  where  the 
law  vests  in  him  discretionary  power,  concludes  everybody ;  the  courts  cannot 
review  his  decisions,  and  unless  you  charge  him  with  corruption  there  is  an  end 
of  nil  inquiry.  It  woe  settled  more  than  fifty  years  ago.  in  the  case  to  which  I 
referred  yesterday  from  memory,  reported  in  12  Wbeaton,  and  has  never  been 
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efaallengcd  from  that  day  to  tLia.  I  deny  any  anch  discretion  in  the  Execntive, 
because  it  k  a  discretion  incompatible  with  the  public  liberties,  1}«cauBe  it  is  a 
discretion  in  direct  conflict  with  the  express  letter  of  the  Constitution,  because 
it  is  a  discretion  which  vests  him  with  more  than  kingly  prerogative,  because 
it  is  a  discretion  which  puts  the  seivaut  above  his  master,  because  it  is  a  diacre- 
tion  which  clothes  the  creature  with  power  superior  to  the  power  of  its  creator. 
The  American  people  will  tolerate  no  such  discretion  in  the  Executive,  by 
wkomsoever  Banclioned  or  by  whomsoever  advocated.  When  that  day  comes 
that  the  American  people  will  tamely  submit  to  this  assumption  of  authority 
that  their  President  is  above  their  Constitution  and  above  their  laws,  and  may 
defy  either  or  both  at  his  pleasure  with  impunity,  tbey  will  have  proved  them- 
selves unfit  custodians  of  the  great  trust  which  has  been  committed  to  their  care 
in  the  interests  of  their  children  and  in  the  interests  of  the  millions  that  are  to 
come  after  them.  I  have  no  fear  of  the  resulLs  with  the  people.  Their  instincts 
are  all  right.  They  understand  perfectly  well  that  the  President  is  but  their 
servant  to  obey  their  laws  in  common  with  tbemaelveB,  and  to  execute  their  laws 
in  the  mode  and  manner  as  the  laws  themselves  prescribe;  and  not  to  sit  in  judg- 
ment day  by  day  upon  their  authority  to  legislate  for  themselves  and  to  govern 
themselves  by  laws  duly  enacted  through  their  representatives  in  Congress 


And  this  brings  me,  Senators,  to  the  point  made  by  the  learned  gentleman  from 
New  York,  when  he  talked  of  the  coming  struggle  in  which  the  President  and 
his  friends,  headed  doubtless  by  the  learned  gentleman  himself,  would  march 
under  the  banner  of  the  "supremacy  of  the  Conatitutiim "  against  the  "omnipo- 
tence of  Congress."  .  I  have  uttered  no  word,  nor  have  my  associates  uttered 
any  word,  that  justified  any  su^estion  about  the  omnipotence  of  Congress,  I 
can  understand  very  well  something  about  the  omnipotence  of  a  Parliament 
under  the  protection  of  a  corrupt,  hereilitary  monarch,  of  whom  it  may  be  said, 
and  is  said  by  his  retainers,  "Herulea  by  the  grace  of  God  andof  divine  right;" 
but  I  cannot  understand,  nor  can  plain  people  anywhere  understand,  what  signi- 
ficance is  to  be  attached  to  this  expression,  "the  omnipotence  of  Congress  " — 
a  Congress  the  popular  branch  of  which  is  chosen  every  second  year  by  the  suf- 
trages  of  freem^i.  I  intend  to  utter  no  word,  as  I  have  uttered  no  word  from 
the  beginning  of  this  contest  to  this  hour,  which  will  justify  any  man  in  intimat- 
ing that  I  claim  for  the  Congress  of  the  United  States  omnipotence.  I  claim 
for  it  simply  the  power  to  do  the  people's  will  as  reqnired  by  the  people  in  their 
written  Constitution  and  enjoined  by  their  oaths. 

It  does  not  resiilt,  because  we  deny  the  power  of  the  Executive  to  eit  in  judi- 
cial judgment  upon  the  legislation  of  Congress,  that  unconstitutional  enactments, 
abuses  of  power,  usurpations  of  authority,  and  corrupt  practices  on  the  part  of 
a  Congress,  are  without  a  remedy.  The  first  remedy  under  your  Constitution 
ia  in  the  courts  of  the  United  States,  in  the  mode  and  manner  prescribed  by 
your  Constitution ;  and  the  last  great  remedy  under  your  Constitution  is  with 
the  people  that  ordain  constitutions,  that  appoint  senators,  that  elect  Houses  of 
Representatives,  that  establish  courts  of  justice,  and  abolish  them  at  their 
pleasure. 

The  gentleman  can  alai-m  nobody  by  talking  about  an  omnipotent  OongresB. 
If  the  Congress  abuse  its  trust  let  it  be  held  Ui  answer  for  that  abuse;  but  in 
God's  name,  let  the  Congress  answer  somewhere  else  than  to  the  President  of 
the  United  States.  Your  Constitution  has  declared  that  they  shall  answer  to 
no  man  for  their  legislation  or  for  their  words  uttered  in  debate,  sape  to  the 
respective  bouses  to  which  they  belong,  and  to  that  great  people  who  appoint 
them. 

That  is  my  answer  to  the  gentleman's  clamor  about  an  omnipotent  Congress. 
Among  the  American  people  there  is  nothing  omnipotent  and  nothing  eternal 
but  God,  and  no  law  save  His  and  the  laws  of  thek  own  creation,  subject  to  die 
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MtfUTivineiita  of  tlioae  \»wb  to  wbiob  the  gentleman  so  eloquently  referred  the 
otnei'  day,  vbich  He  wrote  upon  tbe  stone  table  amid  tbe  earthquake  aod  the 
darkneBB  of  tbe  mountain,  and  a  part  of  which,  I  deeply  regret  to  eay,  the 
geiltleinan,in  his  eloquent  dianonrse.  both  forgot  and  broke.  We  are  the  keepers 
at  our  own  conecience.  It  wag  well  enough  for  tbe  gentleman  to  remind  the 
senatorB  of  the  obligation  of  their  oath.  It  was  well  enough  for  the  gentleman 
to  suggest  to  them,  so  elegantly  as  be  did,  the  signiiicance  of  those  great  words, 
''jofltice,  law,  oath,  duty."  It  was  well  enough  for  him  to  repeat  in  the  hearing 
of  the  Senate  and  in  the  hearing  of  this  listening  audience  those  grand  words  of 
the  common  Father  of  us  all,  "  Thou  shall  not  take  the  name  of  tbe  Lord  thy 
Gtod  in  vain."  But  it  was  not  well  for  the  gentleman,  in  the  heat  and  fire  of 
his  argument,  to  pronounce  judgment  upon  the  Senate,  to  pronounce  judgmemt 
Upon  tbe  House  of  Bepreaentatives,  and  to  say,  as  he  did  say,  that,  unmindful 
of  tbe  obligations  of  oar  oaths,  regardless  of  the  reqairements  of  tbe  Constitu- 
tion, forgetful  of  God  and  forgetful  of  tbe  rights  of  our  fellow-men,  in  the  spirit 
of  hate,  we  had  preferred  these  articles  of  impeachment. 

It  was  not  tTell  for  the  gentleman,  either,  to  intimate  that  tbe  Senate  of  the 
United  Slates  bad  exercised  a  power  that  did  not  belong  to  them,  when,  iu 
response  to  the  message  of  the  President  of  the  United  Slates  of  tbe  2iBt  of 
February,  1868,  they  had  resolved  that  the  act  done  by  the  President  and  com- 
nttnicated  to  the  Senate,  to  wit,  the  removal  of  the  head  of  a  department  and 
the  appointment  of  a  successor  thereto  without  the  advice  and  consent  of  the 
Senate,  was  not  authorized  by  the  Constitution  and  laws.  It  was  the  duty  of 
the  Senate,  if  they  had  any  opinion  upon  the  subject,  to  express  it ;  and  it  is 
not  for  the  President  of  the  United  States,  either  in  his  own  person  or  in  the 
person  of  his  counsel,  to  challeoge  tbe  Senate  as  disqualified  to  sit  in  judgment 
under  the  Constitution,  as  his  triers,  open  articles  of  impeachment,  because,  in 
the  discharge  of  another  duty,  they  had  prononnced  against  him.  They  pro- 
nounced aright.  Tbe  people  of  tbe  United  States  will  sanction  their  judgment 
vbatever  the  Senate  may  think  of  it  themselves. 

Senators,  that  all  that  I  have  said  in  this  general  way  of  the  power  aasnmed 
and  exercised  by  tbe  President  and  attempted  to  be  justified  here  is  directly 
Involved  in  this  issue,  and  underlies  this  whole  questiun  between  the  people  and 
this  guilty  President,  no  man  can  gainsay. 

1.  He  stands  charged  with  a  misdemeanor  in  office  in  that  he  issued  an  order 
in  writing  for  the  removal  of  the  Secretary  of  War  during  the  session  of  the 
Senate,  without  its  advice  and  consent,  in  direct  violation  of  eipreas  la*,  and 
with  intent  to  violate  tbe  law. 

2.  He  stands  charged,  during  the  session  of  the  Senate,  without  its  advice  or 
consent,  in  direct  violation  of  the  express  letter  of  the  Constitution  and  of  the 
act  of  March  3,  1867,  with  issuing  a  letter  of  authority  to  one  Lorenzo  Thomas, 
authorizing  him  and  commanding  him  to  assume  and  exercise  the  functions  of 
Secretary  for  the  Department,  of  War. 

3.  He  atands  charged  with  an  unlawful  conspiracy  to  hinder  tbe  Secretary  of 
War  from  holding  the  office,  in  violation  of  the  law,  in  violation  of  the  Oonetitu- 
tion,  in  violation  of  hia  own  oath,  and  with  the  further  conspiracy  to  prevent  the 
flXeeutiou  of  the  tenure-of-office  act,  in  direct  violation  of  hia  oath  as  well  as  in 
Arect  violation  of  the  express  provisions  of  yonr  statute;  and  to  prevent,  also, 
fte  Secretary  of  War  from  holding  the  office  of  Secretary  for  the  Department  of 
War;  and  with  the  further  conapitacy,  by  force,  threat,  or  intimidation,  to  possess 
the  propery  of  the  United  States  and  unlawfully  control  the  same  contrary  to  , 
tli«Mt  of  July  eo,  1861. 

He  stands  charged  further  with  an  unlawful  attempt  to  iniluence  Major  General 
Etnorjr  to  disregard  the  requirements  of  the  act  making  appropriations  for  the 
Aoppbrt  of  the  army,  passed  March  S,  1867,  and  which  expressly  provides  that 
m  violatioti  of  its  provisions  shall  be  a  high  crime  and  roisdemeanof  in  office. 
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He  Btan^B  farther  charged  tvith  a  high  mis  demean  or  in  this,  that  oa  the  ISth 
day  of  AagiiBt,  1866,  by  public  epeech  he  attempted  to  eicite  resiatance  to  the 
thirty-ninth  Congress  and  to  the  laws  of  ite  enactment. 

He  stands  further  charged  with  a  high  mie demeanor  in  thia,  that  he  did. affirm 
that  the  thirty-ninth  Congresa  waa  not  a  Oongress  of  the  United  States,  thereby 
denying  and  intending  to  deny  the  validity  of  ita  legislation  except  in  so  far  aa 
he  saw  fit  to  approve  it,  and  denying  ita  power  to  propose  an  amendment  to  the 
Oonatitulion  of  the  United  Statea ;  with  devising  aod  contriving  means  by  which 
he  should  prevent  the  Secretary  of  War,  as  required  by  the  act  of  the  2d  March, 
1867,  from  resuming  forthwith  the  functions  of  his  offi.ce,  after  having  suspended 
him  and  after  the  refusal  of  the  Senate  to  concur  ia  the  suapension ;  and  with 
ftirther  devising  and  contriving  to  prevent  the  execution  of  an  act  making  appro- 
priations for  the  support  of  the  army,  passed  March  3,  1867,  and  further  to  pre- 
vent the  execution  of  the  act  to  provide  for  the  more  efficient  government  of  the 
rebel  States. 

That  these  several  acts  so  charged  are  impeachable  has  been  shown.  To  deny 
that  they  are  impeachable  is,  as  I  have  said,  to  place  the  President  above  the 
Constitution  and  the  laws,  to  change  the  servant  of  the  people  into  their  master, 
the  executor  of  their  lawa  into  the  violator  of  their  laws.  i?he  Constitution  hoe 
otherwise  provided,  and  ao  it  has  been  otherwiae  interpreted  by  one  of  the  first 
writers  upon  the  law  iu  America;  I  refer  to  the  text  of  Chancellor  Kent,  which 
the  gentlemen  were  careful  not  to  read  : 

In  addition  to  all  the  precautions  wbich  have  been  mentioned  k>  prevent  abuse  of  the 
executive  trust  in  the  mode  of  the  President's  sppointoi en t,  hit)  term  of  offi<»,  and  the  predse 
and  definite  limitations  imposed  upon  Che  exercise  of  hia  power,  the  ConKtitutiou  baa  also 
rendered  him  directly  amenable  bj  law  for  maladminiatiation.  The  inviolHhilit;  of  auy 
officer  of  government  ia  incompatible  witb  the  republican  theory,  as  well  as  with  the  princi- 

Eles  of  retributive  justice.  The  President.  VicB-President,  and  all  civil  officers  of  the 
Tnited  States  may  be  impeached  b;  the  House  of  Repreaeatativea  for  treason,  bribery,  and 
other  bish  crimes  and  misdemeaDors,  and  upon  conviction  by  the  Senate  removed  from 
office.  If,  then,  neither  the  senge  of  duty,  Ihu  force  of  public  opinion,  nor  the  Irausitory 
natnre  of  the  seat  are  sufficient  to  secure  a  faithful  discharge  of  tbe  executive  trust,  but, the 
President  will  use  the  authniity  of  his  station  to  violate  the  Constitution  or  law  of  the  land, 
tie  House  of  Representatives  can  arrest  him  in  bia  career  by  resorting  to  the  power  of 
impeacbmeoL    (1  Kent's  Commentaries,  p.  S89.) 

And  what  answer  is  made  when  we  come  to  your  bar  to  impeach  them ;  when 
we  show  him  guilty  of  maladministration  as  no  man  ever  waa  before  in  this 
country ;  when  we  show  that  he  has  violated  your  Conatitution  ;  when  we  show 
that  he  has  violated  your  lawa;  when  we  ahow  that  he  has  defied  the  power  of 
the  Senate  even  after  they  had  admoniahed  him  of  the  danger  that  was  impend- 
uig  over  him !  The  answer  is,  that  he  is  vested  with  an  unlimited  prerogative 
to  decide  all  these  questions  for  himself,  and  to  suspend  even  your  power  of 
impeachment  in  the  courts  of  justice  until  some  future  day,  which  day  may 
never  come,  when  it  will  suit  his  convenience  to  test  the  validity  of  your  laws 
and  consequently  the  uprightness  of  his  own  conduct  before  the  Supreme  Court 
of  the  United  States.  There  never  was  a  balder  piece  of  effrontery  practiced 
since  man  was  upon  the  face  of  the  earth.  I  care  not  if  he  be  President  of  the 
United  Statea,  it  is  simply  an  insult  to  the  human  tinderstanding  to  press  any 
such  defence  in  the  presence  of  his  triers. 

I  have  said  enough  and  more  than  enough  to  show  that  the  matter  charged 
against  the  President  is  impeachable.  I  waste  no  words  upon  the  frivolotu 
queations  whether  th<^  articles  have  the  technical  requisites  of  an  indi^tmettt. 
There  is  no  law  anywhere  that  requires  it.  There  is  nothing  in  the  precedents 
of  the  Senate  of  the  United  States,  sitting  as  a  high  court  of  impeachment,  bat 
condemns  any  suggestion  of  the  kind.  I  read,  however,  for  the  perfection  of  mj 
argament  rather  tuan  for  the  instruction  of  the  Senate,  from  the  text  of  Bait^le 
on  the  Couetitution,  in  which  he  declares  "  that  articles  of  impeachment  need  not 
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he  drawn  np  with  the  preciaion  and  BtrictnesB  of  indictmeDtB.  It  is  all-gnfScieiit 
that  the  charges  bo  diatlnct  and  intetlieible."  Tliey  are  distinct  and  intelligi- 
ble ;  they  are  well  enough  understood,  even  by  the  children  of  the  land  who 
are  able  to  read  their  mother  tongue,  that  the  President  stands  charged  with 
aeurpation  of  power  in  violation  of  the  Constitution,  in  violation  of  hie  oath,  in 
violation  of  the  laws ;  that  he  stands  charged  with  an  attempt  to  subvert  the  Con- 
etitntion  and  lawa,  and  usurp  to  himaelf  all  the  powers  of  the  government  vested 
in  the  legislative  and  judicial,  as  wrf!  as  in  the  executive  departments. 

Toucliiug  the  proofs,  senators,  little  need  be  said.  The  charges  are  admitted 
Bubstantially  by  the  answer.  Although  the  guilty  intent  is  formally  denied  by 
Ae  answer  and  atlempted  to  be  denied  in  argument,  the  accused  submits  to  the 
judgment  of  the  Senate  that,  admitting  all  the  charges  to  be  true,  admitting  them 
to  be  established  as  Idd,  neverthelesa  he  cannot  be  held  to  answer  before  the 
Senate  for  high  crimes  and  raisdemeanore,  because  it  is  his  prerogative  to  con- 
strue the  Constitution  for  himself,  to  determine  the  validity  of  your  laws  for 
himself,  and  to  suspend  the  people's  power  of  impeachment  until  it  suits  hie 
convenience  to  try  the  question  'in  the  courts  of  justice.  That  is  the  whole  case ; 
it  is  all  there  is  to  it  or  of  it  or  about  it,  after  all  that  has  been  said  here  by  his 
counsel,  and  that  was  the  signiftcance  of  the  opening  argument,  that  he  conld 
only  be  convicted  of  such  high  crimes  and  misdemeanora  as  are  kindred  with 
treason  and  bribery.  I  believe  I  referred  to  that  suggestion  yesterday,  and  asked 
the  Senate  to  consider  that  the  offences  whereof  be  is  charged,  whereof  be  is 
clearly  guilty,  and  which  he  confesses  himself  in  his  answer  are  offences  which 
touch  the  nation's  life  and  endanger  the  public  liberties,  and  cannut  be  toler- 
ated for  a  day  or  an  hour  by  the  American  people.  I  proceed,  then,  senators, 
as  rapidly  as  possible,  for  I  myself  am  growing  weary  of  this  discussion 

Mr.  Shbrman.  Mr.  President,  if  the  honorable  manager  desiri>s  to  pause  at 
this  moment  in  his  argument,  I  will  move  that  the  Senate  take  the  usual  receae. 

Mr,  Manager  Binqham,  I  thank  the  honorable  senator  from  Ohio.  I  hope  to 
be  able  to  close  my  arg;ument  today,  and  if  it  is  the  pleasure  of  the  Senate  to 
take  the  recess  now  I  will  yield;  but 

Mr.  EDMu^Ds.  Would  you  prefer  it  now,  or  to  proceed  half  an  hoar  longer  1 

Mr.  Manager  fimoHAM.  I  will  proceed  for  half  an  hour  and  then  a  recess 
can  be  taken. 

Mr.  Shbrman.  Very  well ;   I  withdraw  my  motion; 

Mr.  Manager  Bingham,  The  first  question  that  arises,  senators,  under  the 
first  article,  is  whether  Mr.  Stanton  was  the  Secretary  of  War.  That  he  was 
duly  appointed  in  1862,  by  and  with  the  advice  'and  consent  of  the  Senate,  is 
conceded.  About  that  there  is  no  question.  As  the  law  then  stood,  he  was 
entitled  to  hold  the  office  under  his  commission  until  removed  by  authority  of 
the  act  of  i7S9,  or  by  the  authority  of  some  other  existing  act  in  full  force  at 
the  time  of  his  removal ;  or  otherwise  he  was  not  removable  at  all,  without  the 
advice  and  consent  of  the  Senate.  That  is  the  position  I  take  in  regard  to 
this  matter,  and  I  venture  to  say  before  the  Senate  that  there  is  not  one  single 
word  in  the  records  of  the  past  history  of  this  country  to  contradict  it.  The 
act  of  1789,  as  1  have  said  before,  authorized  removal;  but  we  shall  see  whether 
that  act  authorized  bis  removal  in  1867. 

The  gentlemen  seem  to  think  the  tenure  of  hia  office  depended  upon  the  words 
of  a  commission,  if  that  were  so  I  would  Burrender  the  question ;  but  I  deny 
\t.  The  tenure  of  his  office  depended  upon  the  provisions  of  the  Oonstitntion 
and  the  existing  law  then  or  afterward  in  force,  whatever  it  might  be.  I'here 
is  no  vested  power  in  the  President  of  the  United  States  on  this  subject  of 
removals  and  appointments  during  the  session  of  the  Senate  beyond  the  reach 
of  legislation;  and  he  never  had  any  power  whatever  over  the  question,  except 
thnt  joint  power  witb  the  Senate,  to  which  I  have  referred,  in  the  Constitu- 
tion, and  the  power  expressly  conferred  by  the  legielation  of  Oongreas.     The 
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power  that  conferred  it  clearly  might  take  it  away.  The  tenure-of-office  act 
changed  the  law  of  1789.  The  gentlemen  have  mode  elaborate  arg;nmeDtSi 
showing  that  the  act  of  1863  did  not  necesearily,  by  repugnancy,  repeal  tb« 
whole  of  the  act  of  1789 ;  and  that  portion  of  their  argument  was  very  aignificaDt 
as  proving  that  it  was  competent  for  the  Congress  of  the  United  States  to  pat  aa 
end  to  all  this  talk  about  the  tenure  of  an  office  depending,  in  any  sense  of  the 
word,  upon  the  language  of  a  commission.  It  depends  esclusively  upon  the  pro- 
visions of  existing  laws.  The  act  of  1867  has  repealed  the  act  of  1789,  and  it 
repealed  the  act  of  179.1  as  well.  That  law  provided  for  the  suspension  of -all 
officers  theretofore  appointed  and  commissioned  by  and  with  the  advice  and  con- 
sent of  the  Senate,  and  it  provided  for  the  suspension  of  all  civil  officers  there- 
after appointed  by  and  with  the  advice  and  consent  of  the  Senate)  and  no  kind 
of  sophistry  can  evade  the  plain,  clear  words  of  lbs  law. 

The  gentlemen  undertake  to  get  up  a  distinction  here  between  the  office  and 
the  person  who  holds  the  office.  No  such  distinction  will  avail  them.  This  act 
of  1867  puts  an  end  to  all  such  quibbling.  The  office  and  the  person  who  fills 
it  are  alike  under  the  protection  of  the  taw  and  beyond  the  reach  of  the  Execn- 
tive,  except  as  limited  and  directed  by  the  taw,  and  no  man  can  gainsay  it. 

Every  persou— 

I  suppose  that  does  not  mean  an  office  merely — 

Everj  person  holding  uny  civil  office  to  ivhich  lie  baa  been  appoinled  by  and  with  the 
advice  and  consent  of  tbe  Senat«,  and  evtry  person  who  shall  hefeafter  be  appointed  to  any 
such  office,  and  shall  become  duly  qualiiied  to  act  therein,  is  and  shali  be  entitled  to  bold 
such  office  until  a  succeseor  »ball  have  been  in  like  manner  appoinUd  aud  duly  qualified, 
except  as  herein  otheiwise  provided. 

"  Herein  otherwise  provided"  had  relation  to  the  second  section,  which  made 
provision  for  temporary  removal  by  suspension  : 

ProMf-d,  That  the  Secretaries  of  Slate,  of  the  Treaaury,  of  War,  of  the  Navy,  and  of 
the  Interior,  the  Postmaster  Qeueral,  and  the  Attorney  General,  shall  bold  their  offices 
respectively  for  and  during  the  term  of  the  President  by  whom  they  may  have  been  appointed 
and  for  one  month  tboreatier,  suliject  to  ri^moval  by  and  with  ttie  advii^  and  consent  of  the 
Senate. 

Sec  2.  And  bt  it  fuTtker  enacted.  That  when  any  officer  appointed  as  aforesaid,  eicept- 
"--  --'---  of  the  United  States  courts,  shall,  during  a  recess  of  the  Senate,  be  shown,  by 
BtisfHctory  to  the  President,  to  be  guilty  of  misconduct  in  offii-e  or  crime,  or  ft* 

_,  I  shall  become  incapable  or  legally  disqualified  to  perform  its  duties,  in  sucii  case, 

and  in  no  other,  the  President  may  suspend  such  officer  and  designate  some  snltable  person 
to  perform  temporarily  the  dutisa  of  sach  office. 

"  In  such  case,  and  in  no  other."  What  case  ?  That  he  shall  have  become 
temporarily  disquali6ed,  incapable,  or  legally  disqualified,  or  shall  be  guilty  of 
misdemeanor  in  office  or  crime,  in  such  case  and  no  other  shall  the  President 
suspend  him,  What  other  coodition  is  there  ?  That  it  shall  be  in  the  teceaa 
of  the  Senate,  and  so  the  section  says  : 

That  wiien  any  officer  .  •■  .  *  .  ■  * 

shall,  dtt'in?  a  rtcest  of  the  Senate,  be  shown,  by  evidence  satisfactory  to  the  President,  to 
be  guilty  of  misconduct  in  office  or  crime,  or  for  any  reason  shall  become  incapable  or  legally 
disqualified  to  perform  its  duties,  in  sucb  case,  and  in  no  other,  &,c. 

During  the  recess  of  the  Senate,  and  not  at  any  other  time,  shall  the  Presi- 
dent suspend  him  and  report  within  twenty  days  after  their  Dext  meeting  to 
the  Senate  the  fact  of  suspension,  the  reasons  and  the  evidence  upon  which  it 
is  made.  There  is  a  taw  so  plain  that  no  man  can  misunderstand  it — a  plaia, 
dear,  distinct  provision  of  the  taw,  that  in  such  case  and  do  other,  to  wit,  dar- 
ing the  receei  and  for  the  reasons,  and  only  the  reasons,  named  in  the  statute, 
shall  he  suspend  from  office  any  person  heretofore  appointed  by  and  with  the 
advice  and  consent  of  the  Senate,  or  who  may  he  hereafter  appointed  by  and 
with  the  advice  and  consent  of  the  Senate. 

It  is  admitted  that  the  Secretary  of  War  and  every  other  officer  appointed 
with  the  advice  and  consent  of  the  Senate,  holding  at  the  time  of  the  mtet- 
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XDeat  ^  thiB  law,  waa  within  the  provisions  of  the  ibody  of  the  act.  The  P(«i- 
4eitt  hinMelf  is  prohibited  by  the  act  from  removal,  as  he  was  authorized  by  the 
«!t  of  1789  to  make  temovala.  There  ie  no  escape  from  the  conclusioQ  if  gan- 
tlemen  admit  the  validity  of  the  la w,  Wbatoextl  Itis  atlempted  to  be. said 
iere  ibat  from  the  body  of  this  act  the  flecretariee  appointed  by  Mr  Lincobi 
w«re  .excepted.  Who,  pray,  eaya  that  1  I  have  just  read  to  you  the  com- 
roanding  worda  of  Mr.  Webster  that  exceptions,  nnleas  clearly  expressed  ia  the 
IsR',  are  never  to  be  implied  except  where  a  positive  necessity  esisls  for  their 
implication.  It  ia  a  sound  rule  of  con  a  traction.  Who  eaya  that  the  heads  of 
departmenta  appointed  by  Mr.  Lincoln  are  by  the  proviso  excepted  from  the 
tody  of  this  actt 

Thegenilemen,  in  the  absence  of  any  further  reason,  undertook  to  qapte 
from  the  speech  of  my  learned  and  accomplished  friend,  the  senator  from  Ohio, 
forgetting  that  one  line  of  bis  speech  declares  expressly,  by  necessary  intend- 
loent,  that  the  existing  Secretaries  at  the  head  of  depaitments  were  within  the 
provisions  of  the  law,  wherein  he  saya  that  if  the  Secretary  would  not  with- 
draw or  resign  upon  the  politest  suggestion  from  the  President  he  himself  wonld 
consent  to  hia  removal.  What  significance  can  be  attached  to  these  words  if 
they  do  not  mean  this :  that  by  this  law  the  President  after  all  may  not  be 
permitted  to  remove  the  Secretary  of  War,  hut  if  he  politely  requests  him  to 
resign,  and  he  should  refnae  to  resign,  the  senator  wonld  himself  consent  to  his 
removal  1 

As  the  matter  then  stood,  the  senator  was  doubtless  entirely  justified  before 
the  country  in  coming  to  that  conclusion,  for  facta  had  not  sufficiently  disclosed 
themaeli-ea  to  show  the  necessity  of  the  Secretary  of  War  retaiuing  his  office 
in  the  light  of  the  solemn  decision  of  the  Supreme  Court  that  he  was  at  liberty 
in  spite  of  the  President,  under  cover  of  that  decision,  to  interpret  the  law  for 
himself,  to  stand  by  the  law  for  himself,  subject  to  impeachment  if  he  abused 
the  trusty, and  in  the  words  of  the  court  not  to  take  the  law  from  the  President. 
Times  have  changed.  The  President  has  more  fully  developed  his  character. 
It  is  understood  now  by  the  whole  country,  by  the  whole  civilized  world,  that 
lie  has  undertaken  to  usurp  all  the  powers  of  ibis  government  and  to  betray  the 
trnal  committed  to  him  by  the  people  through  their  ConaCitution. 

The  Secretary  is  said  to  be  excepted  by  the  proviso  from  the  body  of  the 
statnte.  It  is  an  aftertboaght.  The  President  himself  in  his  message,  which  I 
will  take  the  liberty  to  cite,  in  the  report  notified  the  Senate  that  if  he  had  aup- 
posed  any  member  of  his  cabinet  wonld  have  availed  himself  of  the  law  to  retain 
the  office  againat  hia  will  he  would  have  removed  him  without  heaiiation  before 
it  became  a  law.  He  suppoaed  then  he  was  within  the  law;  they  all  supposed 
he  was  within  the  law. 

Again,  the  President  is  concluded  on  this  question,  senators,  because  on  the 
12th  day  of  August,  1867,  he  issued  an  order  suspending  Edwin  M.  Stanton. 
Secretary  of  War,  nnder  tbia  act.  What  provision  ia  there  in  tbo  Constitution 
.anthorisiug  the  President  to  suspend  anybody  for  a  day  or  an  hour — a  head  of 
department — from  office)  Nobody  ever  claimed  it;  nobody  ever  exercibed  it. 
.It  ia  a  thing  unheard  of  altogether  in  the  past  history  of  the  country.  It  never 
jTfts  authorized  by  any  law,  save  the  act  of  March  2,  1867,  the  tenure- of- office 
act.  The  language  of  the  act  is  "anspension;"  and,  senators,  pardon  me,  for  I 
(Id  not  intend  that  this  confesaedly  guilty  man  ahall  change  front  in  the  presence 
9^  th^'Senatfi  in  order  to  cover  up  his  villainy.  In  his  message  to  the  Senate 
be  not  only  quotes  the  word  of  the  statute  that  he  had  suspended  him,  but  he 

3H0(ea  the  otner  word  of  the  statnte,  that  the  suapension  was  not  yet  ■'  revoked." 
ai^Lyon,  senators,  when  that  word  ever  before  occurred  in  the  executive  papers 
of  a  President  of  the  United  States,  that  he  bad  "  revoked  "  a  enspension.  It 
ietbs  word  of  the  tenure- of-office  act  that  the  President  may,  if  he  becomes  sat- 
ii£ed  that  the  Buspeosion  is  made  without  just  cause,  revoke  it;  aud.he  cpmmV' 
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nicfttea  to  the  Senate  that  the  suspeneion  was  not  yet  revoked.  He  thonght  he 
was  withiQ  the  statute  when  he  suspended  him.  He  thought  he  was  within  the 
statute  when  be  commnnicated  to  the  Senate  that  he  had  not  yeC  revoked  the 
Buspenaioa.  He  thought  he  was  within  the  statute  when,  in  obedience  to  its 
express  requirement,  within  twenty  days  after  the  next  meeting  of  the  Senate, 
he  did,  as  required  by  the  law,  report  the  snBpension  to  the  Senate,  together 
with  the  reasons  and  the  evidence  on  which  he  made  the  suspension.  It  is  too 
late  for  any  man  to  come  before  the  Senate  and  say  that  the  President  of  the 
United  States  did  not  himself  believe  that  the  Secretary  of  War  was  within  the 
operation  of  the  statute ;  that  he  believed  that  he  was  excepted  from  its  pro- 
visions by  the  operation  of  the  proviso. 

Moreover,  his  letter  to  the  Secretary  of  the  Treasury,  reciting  the  eighth  sec- 
tion of  the  tennre-of-office  act,  and  notifying  him  that  he  had  suspended  Edwin 
M.  Stanton,  was  a  further  recognition  of  the  fact  on  bis  part  that  Mr.  Stanton 
was  within  the  provisions  of  the  act.  All  of  which  I  shall  beg  leave  to  quote, 
that  it  may  be  clearly  understood  by  the  Senate. 

But  that  is  not  all.  His  own  counsel  who  opened  the  case,  [Mr.  Ourtia,]  afl 
will  be  seen  by  a  reference  to  his  argument,  declares  that  there  are  no  express 
words  within  the  proviso  that  bring  the  Secretaiy  of  War,  Edwin  M.  Stanton, 
within  the  proviso.  That  is  his  own  position,  and  that  being  so,  he  must  be 
within  the  body  of  the  statute.     There  is  no  escape  from  it. 

There  has  been  further  argument,  however,  on  this  subject  that  the  President 
did  not  intend  to  violate  the  law.  If  he  believed  he  was  within  the  statute,  and 
suspended  him  under  the  statute  and  by  authority  of  the  statute,  and  reported 
in  obedience  to  the  statute  to  the  Senate  within  the  next  tweniy  days,  with  the 
reasons  and  the  evidence  upon  which  he  made  the  suspension,  it  will  not  do  to 
come  and  say  now  that  the  Pi'esident  did  not  intend  to  violate  the  law,  that  he 
did  not  think  it  obligatory  upon  him.  If  he  did  not  think  it  obligatory  upon 
him,  why  did  he  obey  it  in  the  first  instance — why  did  he  exercise  power  under 
it  at  all?  There  is  but  one  answer,  senators,  that  can  be  given,  and  that  answer 
itself  covers  the  President  with  ignominy  and  shame  and  reproach.  It  is  thie  : 
"  I  will  keep  my  oath  ;  I  will  obey  the  law ;  I  will  suspend  the  head  of  a 
department  under  it  by  its  express  authority  for  the  first  time  in  the  history  of 
the  republic;  I  will  report  the  suspension  to  the  Senate,  together  with  the  rea- 
sons and  the  evidence  upon  which  the  suspension  was  made ;  and  if  the  Senate 
concur  in  the  suspension  I  will  abide  by  the  law  ;  if  the  Senate  non-concur  in 
the  suspension,  I  will  defy  the  h\w  and  fling  my  own  record  in  their  face,  and 
tell  them  that  it  is  my  prerogative  to  sit  in  judgment  judicially  upon  the  validity 
of  the  statute."  That  is  the  answer,  and  it  is  all  the  answer  that  can  be  made 
to  it  by  any  man, 

I  admit,  senators,  upon  this  construction  of  the  law,  for  I  have  not  yet  done 
with  it,  that  the  President  in  the  first  instance,  as  to  the  suspension  within  the 
limitation  of  the  law,  is  himself  the  judge  of  the  sufficiency  qf  the  reasons  and 
the  evidence  iff  the  first  instance,  and  that  he  is  not  to  be  held  impeachable  for 
any  honest  error  of  judgment  in  coming  to  that  conclusion.  It  would  be  a 
gross  injustice  to  hold  him  impeachable  for  any  honest  error  of  judgment  in 
coming  to  his  conclusion  that  the  Secretary  of  War  was  guilty  of  a  misdemeanor 
or  crime  in  office,  that  he  had  become  incapable  or  legally  disqualified  to  hold 
the  office.  But  the  President  is  responsible  if,  withoat  any  of  the  reasons 
assigned  by  the  law,  he  nevertheless  availed  himself  of  the  power  conferred 
under  the  law  to  abuse  it  and  suspend  the  Secretary  of  War  though  he  knew 
he  was  not  disqualified  for  any  reason,  though  he  knew  that  there  was  no  color- 
able excuse  for  charging  that  he  was  guilty  of  misdemeanor  or  crime  or  that  he 
had  become  in  any  manner  legally  disqualified ;  and  thie  is  the  very  crime 
charged  agtunst  him  in  the  eleventh  article  of  impeachment,  that  he  did  attempt 
to  violate  the  provisions  of  the  tenure- of-office  act  in  that  he  attempted  to  pre- 
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vent  Edwin  M.  Sfanlon,  Secretary  of  War,  from  reeaming  the  functions  of  tha 
office  or  from  eierciaing  the  office  to  which  he  had  heen  appointed  by  and  with 
the  advice  and  consent  of  the  Senate  in  direct  violation  of  the  provisions  of  the 
act  itself. 

Now,  what  are  his  reasons  ?  The  Piesident  is  concluded  hy  his  record  and 
in  the  presence  of  the  American  people  is  condemned  upon  his  record.  What 
are  hie  reason^?  Let  the  Senate  ahewer  when  they  come  to  deliberate.  What 
evidence  did  he  furnish  this  Senate,  in  the  commnnication  made  to  it,  that 
Edwin  M.  Stanton  had  become  in  any  manner  disqualified  to  discharge  the 
duties  of  that  office  ?  What  evidence  did  he  furnish  the  Senate  that  he  had 
been  guilty  of  any  misdemeanor  or  crime  in  office  ^  What  evidence  was  there 
that  he  was  legally  disqualified,  in  the  words  of  the  statute  ?  None  whatever. 
It  results,  therefore,  seoatora,  that  the  President  of  the  United  States,  upon  hia 
own  showing,  judged  by  his  own  record,  suspended  Edwin  M  Stanton  from  the 
office  of  the  Secretary  of  War  and  appointed  a  successor  without  the  presence 
of  any  of  the  reasons  named  in  the  statute,  and  he  is  confessedly  guilty  before 
the  Senate  and  before  the  world,  and  no  man  can  acquit  him. 

Mr.  Wilson.  I  move  that  the  Senate  take  a  recess  for  15  minutes. 

The  motion  was  agreed  to ;  and  at  the  expiration  of  the  recess,  the  Chief 
Justice  resumed  the  chair,  and  called  the  Senate  to  order. 

Mr.  Manager  Bingham.  Mr.  President  and  Senators,  when  the  recess  was 
taken  I  had  said  all  that  I  desired  to  say,  and  all  that  I  think  it  needful,  to 
show  that  the  President  of  the  United  States,  himself  being  witness  upon  his 
own  messages  sent  to  the  Senate  of  the  United  States,  has  been  guilty,  and  is 
guilty  in  manner  and  form  as  he  stands  charged  in  the  first,  second,  third, 
eighth,  and  eleventh  articles  of  impeachment.  It  does  seem  hard,  senatora,  and 
yet  the  interest  involved  in  this  question  is  so  great  that  I  do  not  feel  myself  at 
liberty  to  fail  to  utter  a  word  that  might,  perhaps,  be  uttered  fitly  in  this  presence 
in  the  cause  of  the  people,  but  it  seems  hard  to  be  compelled  to  coin  one's  heart's 
drops  into  tboaghts  to  persuade  the  Senate  of  the  United  States  that  a  man  who 
stands  self- convicted  on  their  records  ought  to  be  pronounced  gnilty.  It  ouches 
the^ concern  of  every  man  in  this  country,  whether  the  laws  are  to  be  supreme, 
whether  they  are  to  be  vindicated,  whether  they  are  to  be  executed,  or  whether 
at  ket,  after  all  that  has  passed  before  our  eyes,  after  all  ihe  sacrifices  that  have 
heen  made,  after  the  wonderful  salvation  that  has  been  wrought  by  the  sacrifice 
of  l)lood  in  the  vindication  of  the  people's  laws,  their  own  Chief  Magistrate  is 
to  renew  the  reAiellion  with  impnnity,  and  violate  the  laws  at  his  pleasure,  and 
set  them  at  bold  defiance. 

When  the  Senate  took  its  recess  I  had  shown.  I  think,  to  the  satisfaction  of 
every  candid  mind  within  the  hearing  of  my  voice,  that  the  President,  without 
colorable  escnse,  had  availed  himself  of  the  authority  conferred  for  the  first  time 
by  the  laws  of  the  republic  to  suspend  the  head  of  a  department,  and  had  dis- 
regarded at  the-eame  time  its  express  limitation,  which  declares  that  he  shall 
not  suspend  him  save  during  the  recess  of  the  Senate,  and  that  only  for  the 
reason  that  from  some  cause  he  has  become  incapacitated  to  fill  the  office,  as  by 
the  visilation  of  Providence,  or  has  become  legally  disqualified  to  hold  the  office, 
or  is  guilty  of  a  misdemeanor  or  of  a  crime.  Without  the  shadow  of  evidence 
that  your  Secretsry  of  War  was  incapacitated ;  without  the  shadow  of  evidence 
that  he  was  legdlly  disqualified ;  without  the  shadow  of  evidence  that  he  was 
guilty  of  a  misdemeanor  or  a  crime,  he  dared  to  suspend  him  and  to  defy  the 
people,  in  the  presence  of  tbe  people's  tribunes,  who  hold  him  to  answer  for  the 
violation  of  bis  oath,  for  the  violation  of  the  Constitution,  and  for  the  violation 
of  the  law.  Senators,  whatever  may  be  the  result  of  this  day's  proceeding, 
impartial  history,  which  records  and  pHrpetiiates  what  men  do  and  suffer  in  this 
life,  will  do  justice  to  your  slandered  and  calumniated  Secretary  of  War. 

The  gentleman  [Mr.  Groesheck]  spoke  of  him  but  yesterday  as  being  a  thorn 
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in  the  heart  of  the  President.  The  people  kaow  that  for  fonr  years  of  aleepleia 
vigilance  he  was  a  thorn  in  the  heart  of  every  traitor  in  the  land  who  lifted  hia 
hands  agaiuet  their  flag  and  against  the  sanctuary  of  yonr  liberties.  He  can 
afford  to  wait ;  bis  time  has  not  come.  His  name  will  survive  the  trial  of  tbt9 
day  and  be  remembered  with  the  names  of  the  demigods  and  the  heroes  who, 
through  an  unprecedented  conflict,  saved  the  republic  alive;  and  yet  I  charge 
your  recusant  President  with  calumny,  with  slander,  when  he  suspends  the  Sec- 
retary of  War  under  pretence,  in  the  words  of  your  statute,  that  be  was  guilty 
of  a  misdemeanor  or  a  crime  in  office  or  had  become  legally  disquatided.  He 
was  legally  disqualified,  undoubtedly,  judging  him  by  the  President's  standard, 
if  the  qualification  of  office  is  an  utter  disregard  of  the  obligations  of  an  oath. 
He  was  guilty  of  a  misdemeanor  and  crime,  undoubtedly,  if,  according  to  the 
President's  standard,  he  was  guilty  of  consenting  that  the  Executive  of  the 
United  States  may,  at  his  pleasiiie,  suspend  the  people's  laws  and  dispense  with 
their  execution — those  laws  which  are  enacted  by  themselves  and  for  themselves 
and  are  for  their  protection,  both  while  they  wake  and  while  they  sleep,  at  home 
and  abroad,  on  the  land  and  on  the  sea. 

Your  Secretary  of  War,  senators,  whatever  may  be  the  result  of  this  day's 
proceeding,  will  stand,  as  I  said  before,  in  the  great  hereafter,  upon  the  pages 
of  history  as  one  who  was  "  faithful  found  among  the  faithless ;"  a  man  equal 
in  the  discharge  of  his  office,  in  every  quality  that  can  adorn  or  ennoble  or  ele- 
vate human  nature,  to  any  man  of  our  own  time  or  of  any  time  ;  a  raaii  that  was 
'■  clear  in  hia  great  office ;"  a  man  who  "  organized  victory"  for  your  battalions 
in  the  field  aa  man  never  organized  victory  before  in  the  cabinet  councils  of  a 
people  since  nations  were  upon  the  earth ;  and  this  man  is  to  be  suspended  by 
a  guilty  and  corrupt  and  oath-breaking  President,  under  a  law  which  he  defies, 
and  under  the  hollow  and  hypocritical  pretence  that  he  was  guilty  of  misde- 
meanor or  crime,  or,  in  the  language  of  the  law,  had  become  otherwise  legally 
disqualified  from  holding  the  office. 

Idiamisa  the  aubject.  The  Secretary  needs  no  defence  from  me.  'And  yet 
it  was  fit,  in  passing,  that  I  should  take  this  notice  of  what  the  President  has 
done,  not  simply  to  his  hurt,  but  to  the  hurt  of  the  republic.  I  have  said 
enough,  senators,  to  satisfy  you,  and  to  satisfy  all  reasonable  men  in  this  coun- 
try, that  the  President,  when  be  made  this  suspension  of  the  Secretary  of  War, 
had  no  doubt  of  the  validity  of  this  law,  of  its  obligation  upon  him,  aud  that  the 
Secretary  was  within  its  provisions ;  and  hence,  availing  himself  of  its  express 
provisions,  he  did  suspend  him  and  made  report,  as  I  have  said,  to  the  Senate. 

Now,  what  apology  or  excuse  can  be  made  for  this  abuse  of  the  powers  con- 
ferred upon  the  President,  and  of  which  he  stands  charged  by  impeachment 
here  this  day  in  that  he  has  abused,  in  the  language  of  tlie  authority  which  I 
read  yesterday  in  the  bearing  of  the  Senate,  assented  to  in  the  Senate  on  the 
trial  of  Justice  Peck  without  a  dissenting  voice,  abused  the  power  conferred 
Upon  bim  by  the  statute?  The  counsel  may  doubt,  or  afiect  to  doubt,  the 
ten ure-of- office  act;  the  President  never  doubted  it  until  he  was  put  on, trial. 
When  it  was  presented  to  him  for  his  approval  it  was  a  question  with  him 
whether  it  was  in  accord  with  the  Constitution;  but  after  Congress  bad  passed 
it  by  a  two-thirds  vote  over  his  veto  in  the  mode  prescribed  by  the  Constitutiou, 
the  President  thenceforward,  until  he  was  impeached  by  the  people's  represen- 
tatives, recognized  the  obligation  of  the  law  and  the  plain,  simple  words  of  the 
Constitution,  that  if  the  bill  be  paaaed  by  a  two-thirds  vote  over  his  veto  it 
shall  become  a  law  to  himself  and  to  everybody  else  in  the  republic. 

The  counsel,  however,  doubt  the  validity  of  the  law.  They  raise  the  ques- 
tion in  the  answer  ;  they  raise  it  in  the  argument.  They  intimate  to  the  Senate 
that  it  ia  unconstitutional,  and  they  state  a  very  plain  and  very  simple  proposi- 
tion. It  is  really  a  grateful  thing — ^it  ia  to  me  «  very  grateful  thing — to  be  able 
to  agree  with  counsel  for  the  President  upon  any  legal  proposition  whaterer 
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They  do  state  one  proposition  to  which  I  entirely  aaaent ;  and  that  is  that  an 
unconatitntional  law  is  no  law.  Bat  it  is  no  law  to  the  President,  it  is  no  law 
to  the  CongresB,  it  ia  no  law  to  the  courts,  it  is  no  law  to  the  people,  only  eSttti 
itB  constitutionality  shall^have  been  decided  in  the  mode  and  manner  prescrihed 
by  the  Constitution ;  and  the  gentleman  who  so  adroitly  handled  that  text  as  it 
came  from  the  mighty  brain  of  Marshall,  knew  it  to  be  the  rule  governing  the 
case  juat  as  well  as  anybody  else  knows  it.  It  ia  a  law  until  it  shall  have  oeen 
reversed.  It  has  not  been  reversed.  To  asaunie  any  other  position  would  be  to 
subject  the  country  at  once  to  anarchy,  because,  as  I  may  have  occasion  to  say 
in  the  progress  of  this  argument,  the  humhkat  citizen  in  the  land  is  as  much 
entitled  to  the  impunity  which  that  proposition  brings  as  is  the  President  of  the 
United  States.  It  does  not  result,  however,  that  the  humblest  citizen  of  the 
land,  in  his  cabin  upon  your  western  frontier,  through  whose  torn  thatch  the 
wintry  rains  come  down,  and  through  whoa^  broken  walls  the  winds  blow  at 
pleasure,  is  at  liberty  to  defy  the  law  upon  the  hypothesis  that  it  ia  unconstitu- 
tional and  to  decide  it  in  advance.  The  same  rule  applies  to  yont  President. 
Your  Constitution  is  no  respecter  of  persons. 

Is,  then,  this  law  constitutional,  is  it  valid,  and  did  the  President  intend  to 
violate  its  provisions  1  Senators,  I  said  before  that  the  rule  of  the  common  law 
and  the  common  sense  of  mankind  is,  that  whenever  a  man  does  an  unlawful  act, 
himself  being  a  rational,  intelligent,  responsible  agent,  he  intends  precisely  what 
he  does,  and  there  is  an  end  to  all  further  controversy.  It  sometimes  happens, 
however — because  in  the  providence  of  God  truth  is  stronger  than  falsehood ;  it 
is  linked  to  the  Almighty,  and  partakes  in  some  sort  of  his  omnipotence — tiat 
a  guilty  conscience  somettmea  makes  confessions  and  thereby  contributes  to  the 
vindication  of  violated  law  and  the  administration  of  justice  between  man  and 
man  in  support  of  the  rights  of  an  outraged  and  violated  people.  So  it  has 
happened,  senators,  to  the  accused  at  your  bar.  The  President  of  the  United 
States  was  no  exception  to  that  nile  that  "  murder  will  out."  He  could  not  keep 
his  secret.  It  possessed  him;  it  controlled  his  utterances,  and  it  compelled  him 
in  spite  of  himself,  to  etiimmer  out  his  guilty  purpose  and  his  guilty  intent,  and 
thereby  silence  the  tongue  of  every  advocate  in  this  chamber  and  of  every 
advocate  outaide  of  this  chamber  who  undertakes  to  excuse  the  poor  man  on  the 
ground  that  he  did  not  intend  the  necessary  consequencea  of  hia  own  act.  He 
did  intend  theoi  and  he  confesses  it. 

And  now  I  ask  the  Senate  to  note  what  is  recorded  on  page  234  in  the  record, 
in  his  letter  to  General  Grant,  and  see  what  becomes  of  this  pretence  that  the 
intent  ia  not  proved;  that  he  did  not  intend  to  violate  the  law;  that  he  did  not 
intend)  in  defiance  of  the  express  words  of  the  law,  which  are  that  the  Secretary 
shall  forthwith  resume  the  functions  of  his  office  in  the  event  that  the  Senate 
shall  non-concur  in  the  suspension,  and  notify  the  Secretary  of  the  fact  of  non- 
concurrence,  all  of  which  appears  on  your  record,  to  prevent  the  Secretary  from 
BO  oBBuming  his  office.  The  President,  in  his  letter  to  General  Grant  of  Feb- 
mary  10,  1868,  to  be  found  on  page  234  of  the  record,  saya : 

First  of  all,  jon  here  admit  that  from  Ihe  very  begiDDing  of  what  you  terra  "thewholohiB- 
torj  "  of  your  connecUon  with  Mr.  Stanton's  auapensiou,  yon  intended  to  circumvent  thePraai- 
dent.  It  was  to  carry  out  that  intent  tbatyou  accepted  the  appointment.  This  waa  in  your 
mind  at  the  time  of  your  acceptance.  It  was  not,  then,  in  obedience  to  the  order  of  your 
BuperioT,  OS  has  heretofore  been  supposed,  that  you  aaanmed  the  duties  of  tbe  office,  y"" 
inElc  t(  uoi  the  Pretidenl'i  pvrpo$t  to  prevetil  Mr,  Slanlonfrem  resuming  the  office  of  Btcri- 
lorj  of  War. 

How  could  he  know  it  if  that  was  not  the  President's  purpose  t  It  would  be, 
it  seems  to  me — and  I  aay  it  with  all  reverence — beyond  the  power  of  Omnipo- 
tence its^  to  know  a  thing  that  was  not  to  be  at  all,  and  could  not  byan? 
possibility  be,  and  did  not  exist.  ' '  Xou  knew  it  was  the  President's  purpose  to 
prevent  Mr.  Stanton  from  resuming  the  office  of  Secretary  of  War."  And  what 
Bays  the  lawJ    That  it  shall  be  the  duty  of  the  suapended  Secretary,  if  the 
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Senate  etall  non-concnr  in  th^  euapension,"  forthwith  to  resume  the  fanctioneof 
the  office."  And  yet  the  Senate  are  to  be  told  here  that  we  must  prove  intent ! 
Well,  we  have  proved  it ;  and  in  God's  name  what  more  are  we  to  prove  before 
thia  man  is  to  be  convicted  and  the  people  justified  in  the  judgment  of  their 
own  Benatore  ?  He  aaye  to  General  Grant  in  this  letter,  "  It  was  my  purpose, 
and  you  knew  it,  to  prevent  Mr.  Stanton  from  resuming  the  functions  of  his 
ofSce." 

I  give  him  the  benefit  of  his  whole  confession.  There  is  nothing  in  this 
Btammering  utterance  of  this  violator  of  oaths,  and  violator  of  constitution s,  and 
violator  of  laws,  that  can  help  him  either  before  this  tribunal  or  any  other  tri- 
bnnal  constituted,  as  this  is,  of  just  and  iipright  men.     He  says  further  ons 

You  knew  the  President  was  unwilliag  to  trust  the  office  with  any  one  who  would  not,  by 
holdiog  it,  compel  Mr.  Stanton  to  resort  to  the  uoarts. 

And  he  knew  as  well  as  he  knew  anything,  if  he  does  indeed  know  anything 
at  all — and  if  he  does  not,  then  oader  an  inquest  of  lunacy  and  dispose  of  him 
on  that  account — he  knew,  if  he  knew  anything  at  all,  that  if  he  prevented  Mr. 
Stanton  from  resuming  the  office,  Mr  Stanton  could  no  more  contest  that  ques- 
tion in  your  courts  of  jnetice  than  can  the  unborn ;  and  the  man  who  does  not 
know  it  ought  to  be  turned  out  of  the  office  that  he  disgraces  and  dishonors  tor 
natural  stupidity.  He  has  abused  the  powers  that  have  been  given  him,  A 
man  who  has  sense  enough  to  find  his  way  to  the  Capitol  ought  to  have  sense 
enough  to  know  that.  And  yet  this  defence  goes  on  here  and  the  people  are 
mocked  and  inaulti'd  day  by  day  by  this  pretence  that  we  are  persecnting  an 
innocent  man,  a  defender  of  the  Constitution,  a  lover  of  justice,  a  respecter  of 

1  have  said,  senators,  in  the  progress  of  this  discussion,  that  this  pretence  of 
the  President  is  an  afterthought.  The  letter  which  I  have  just  read  is  of  date, 
you  remember,  February  10, 1868,  in  which  he  says  that  his  object  was  to  prevent 
Mr.  Stanton  from  resuming  the  office.  Then  there  is  another  assertion,  which 
is  also  an  afterthought,  that  be  wished  to  drive  him  into  the  courts  to  test  the 
validity  of  the  law.  If  he  prevented  Mr.  Stanton's  resumption  of  the  office 
there  was  an  end  of  it ;  he  never  could  get  inio  the  courts  ;  and  that  question 
has  been  settled  also  in  this  country,  and  is  no  longer  an  open  question,  and  the 
President  knew  it.  The  question  has  been  ruled  and  settled,  as  I  stated  long 
ago  in  the  progress  of  this  controversy,  in  the  case  of  Wallace  v).  Anderson,  5 
Wheaton,  291,  where  C%ief  Justice  Marshall,  delivering  the  opinion  of  the 
court,  says : 

A  writ  of  quo  warranlo — 

And  it  is  the  only  writ  by  which  the  title  to  the  office  could  be  tested  under 

your  pi-eeent  laws — 

could  not  be  maintained  except  at  the  instance  of  the  governmDnt,  and  as  this  writ  was 

issued  by  a  private  individual,  without  the  authority  of  tlie  government,  it  could  not  be  aus- 

tsined,  whatever  might  be  the  right  of  the  prosecutor  or  of  the  person  claiming  the  office  in 

queetion. 

This  high  court  of  impeachment,  senators,  is  the  only  tribunal  to  which  this 
question  c<)uld  by  possibility  be  referred.  Mr.  Stanton  could  not  bring  the 
question  here ;  the  people  could,  and  the  people  have,  and  the  people  await 
your  judgment. 

Senators,  I  now  ask  you  another  question.  How  does  the  President's  state- 
ment that  it  was  to  compel  Mr.  Stanton  to  resort  to  the  conrts  that  he  suspended 
him  stand  with  the  pretence  of  the  President's  answer  that  his,  the  President's. 
only  purpose  was  to  Ijavc  the  Supreme  Court  pass  upon  the  constitutionality  of 
the  law  ?  A  tender  regard  this  for  the  Constitution.  He  said  this  was  his 
only  purpose  in  breaking  the  law,  the  validity  and  the  obligation  of  which,  in 
the  most  formal  and  solemn  manner,  he  had  recognized  by  availiug  himself  of 
its  express  grant  to  suspend  the  head  of  a  department  from  the  functions  of  bis 
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office,  and  to  appoint  temporarilj  a  successor,  and  report  the  fact  to  tbe  Senate  ; 
and  he  now  comes  with  hie  answer  and  srjb  that  hia  only  purpose  was  to  teat 
the  validity  of  the  law  in  the  Supreme  Court !  If  that  was  his  sole  pnrpoBe, 
how  cornea  it  that  the  President  did  not  institute  the  proceeding  ]  The  Senate 
will  answer  that  qaeetiou  when  they  come  to  pass  upon  the  defence  which  the 
President  has  incorporated  in  his  plea.  How  comes  it  that  he  did  not  inetitnte 
the  proceeding  ?  I  think  if  tlie  venerable  senator  from  Maryland,  [Mr,  John- 
eon,]  full  of  learning  as  he  is  full  of  years,  were  to  respond  here  and  now  to 
that  inquiry,  he  jFould  answer,  "  Because  it  was  impossible  for  the  President  to 
institute  the  proceeding." 

Mr.  Chief  Justice,  it  iB  well  known  to  every  jurist  of  the  country,  as  the 
question  stands,  and  as  ,the  President  left  it,  that  there  ie  no  colorable  excuse 
under  the  Constitution  and  laws  of  this  country  for  saying  that  he  could  insti- 
tute the  proceeding.  If  he  conld  not  institute  the  proceeding,  then,  1  ask  again, 
why  insult  the  people  by  mocking  them  with  this  bald,  hypocritical  assertion 
that  his  only  purpose  in  all  he  did  was  to  institute  a  proceeding  on  his  own 
motion  in  the  Supreme  Court  of  the  United  States  to  test  the  validity  of  the 
people's  laws?  It  is  only  an  another  illustration,  surrounded  as  the  President 
is  by  gentlemen  learned  in  the  law — and  I  cast  no  reproach  upon  them  in  say- 
it,  for  it  was  their  duty  to  defend  him ;  it  was  their  duty  to  bring  to  his  defence 
all  their  eiperience,  all  their  learning,  and  all  those  great  gifts  of  intellect  and 
of  heart  with  which  it  has  pleased  Providence  to  endow  tbem — hnt  at  last  it  is 
only  another  evidence  of  what  I  said  before,  that,  notwithstanding  the  advice 
and  counsel  of  his  lefimed  and  accomplished  defenders,  truth  is  at  last  stronger 
than  falsehood,  and  only  illustrates  the  grand  utterance  of  that  immortal  man 
who  in  his  blindness  meditated  a  song  so  sublime  and  holy  that  it  would  not 
misbecome  the  lips  of  those  ethereal  virtues  that  he  saw  with  that  inner  eye 
which  no  calamity  could  darken  or  obscure,  who  said — 
Wbo  fcnows  not  tbat  truth  is  etroog. 
Next  to  tbe  Almigbtj. 

The  President  siniply  utters  another  falsehood  when  he  comes  before  the 
Senate  and  says  that  his  purpose  iu  violating  his  oath,  in  violating  your  Consti- 
tution, in  violating  your  laws,  was,  that  he  might  test  the  validity  of  the  statnte 
in  the  Supreme  Court  of  the  United  Slates,  when  he  knew  he  had  no  power 
under  the  Constitution  and  laws  to  raise  the  question  at  all.  There  ends  that 
part  of  the  defence,  and  there  I  leave  it. 

The  written  order  for  the  removal  of  the  Secretary  of  War  and  the  written 
letter  of  authority  for  the  appointment  of  Lorenzo  Thomas  to  the  office  of  Sec- 
retary for  the  Department  of  "War  are  simply  written  confessions  of  hia  guilt  in 
the  light  of  thai  which  1  have  already  read  from  the  record,  and  no  man  can 
gainsay  it.  I  dispose,  once  for  all,  of  this  question  •>{  intent  by  a  text  that 
doubtless  is  familiar  to  senators.  The  evidence  being  in  writing,  the  intent 
necessarily  results,  if  I  am  right  at  all  in  my  apprehensions  of  the  rule  of  law. 
1  read  from  page  15  of  3  Greenleaf ; 

For  though  it  is  a  maxim  of  law,  a$  well  as  the  dictate  of  charity,  that  everj  person  is 
to  be  presumed  innocent  uDtll  he  is  proved  to  be  goillj ;  jet  it  is  a  rule  equally  soand  that 
everj  eane  uoraon  must  be  suppoeed  to  iotead  that  nhiuh  is  the  ordinarj  and  uHtural  couie- 
qnences  of  his  own  purposed  act.  Therefore,  "where  an  act,  in  iisttf  indifferent,  becomes 
ciimioftl  if  done"  nith  a  purticular  intent,  there  the  intent  must  be  proved  and  found ;  but 
wbere  the  act  is  in  iiaelj  unlaafui  the  proof  of  justiflcatlon  oi  excuse  lies  on  the  defeodaat ; 
and,  in  failure  thereof,  the  law  implies  a  criminal  intent 

Was  the  act  unlawful  1    If  your  statnte  waa  valid  it  clearly  was,  for  your    ' 
•  statute  says,  in  the  sixth  section  : 

imovahjippointnient,  or  employment  made,  had  or  exercised  contrary  tc 


proTieioDS  of  this  act,  and  ihe  making,  signing,  eealing,  count  ere  iff  uing,  or  isauine  of  any 
commission  or  letter  of  authority  for  or  in  respect  to  any  such  appointment  or  employment, 
shall  be  deemed,  and  are  hereby  declared  to  be,  high  misdemeaoors ;  and  opos  trial  and  con- 
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Senators,  is  it  aa  unlawful  act  within  the  text  of  Greenleaf  ?  That  surely  ie 
an  unlawful  act  the  doing  of  which  ia  by  the  expresa  law  of  the  people  declared 
to  he  a  penal  offence  puniehable  by  fine  and  imprisoanient  in  the  penitentiary. 
What  answer  do  the  gentlemen  make  1  How  do  they  attempt  to  eacape  from 
thia  provision  of  the  law  ?  They  say,  and  it  did  amaze  me,  the  President 
attempted  lo  remove  the  Secretary  of  War,  but  he  did  not  succeed.  Are  we  to 
be  told  that  the  man  who  makes  an  attempt  upon  your  life  here  in  the  District 
of  Columbia,  although  if  you  are  to  search  never  so  closely  the  statutes  of  the 
United  States  you  would  not  find  the  offence  definitely  defined  and  its  punish- 
ment prescribed  by  statute — are  we  to  be  told  that  because  he  did  not  succeed 
in  murdering  joa  outright  he  must  go  acquit,  to  Cry  what  success  he  may  have 
on  another  day  and  in  another  place  in  accomplishing  his  purpose  t  Senators, 
I  have  notified  you  already  of  that  which  you  do  know,  that  your  act  of  1801, 
as  well, as  your  act  of  1831,  declares  that  all  offences  indictable  at  the  common 
law  committed  within  the  District  of  Columbia  shall  be  crimes  or  misdemeanors, 
according  to  their  grade,  and  shall  be  indictable  and  punishable  in  the  District 
of  Columbia  in  your  own  courts. 

I  listened  to  the  learned  gentleman  from  New  York  the  other  day  upon  this 
point,  and  for  the  life  of  me  (and  I  beg  his  pardon  for  saying  it)  I  could  not 
understand  what  induced  the  gentleman  to  venture  upon  the  intimation  that 
there  was  any  such  thing  possible  as  a  defence  for  the  President  if  they  admit 
the  unlawful  attempt  to  violate  this  law  by  admitting  the  order  to  be  an  unlaw- 
ful  attempt.  I  say,  with  all  respect  to  the  gentlemen,  that  it  has  been  settled 
during  the  current  century  and  longer,  by  the  highest  courts  of  this  country  and 
of  England,  that  an  attempt  to  commit  a  misdemeanor,  whether  the  misde- 
meanor he  one  at  common  law  or  a  misdemeanor  by  statute  law,  is  itself  a  mis- 
demeanor ;  and  iu  support  of  that  I  read  from  1  Kusseil ; 

An  attempt  Co  commit  a  atatutoble  misdeoieaQor  is  as  much  indictable  as  an  Httempl;  to 
commit  a  common  law  miedenieanor ;  for  when  bo  offence  is  made  a  misdemeaoor  by  statute, 
it  is  made  so  for  all  purposes.  Aud  tbe  general  rule  h,  that  "  an  attempt  to  camniit  s  misde- 
meanor is  a  misdiimeanor,  whether  the  offence  is  created  by  statute,  or  was  an  otfence  at 
common  law."    (Russell  on  Crimes,  p.  84, ) 

I  should  like  to  see  some  authoritative  view  brought  into  thia  Senate  to  con- 
tradict tliat  mle.  It  is  common  law  as  well  as  common  sense.  But,  further, 
what  use  is  there  for  raising  a  question  of  this  nature  when  the  further  provision 
of  the  statute  ia  that — 

Tbe  making,  signing,  sealing,  countersigning,  or  issuing  of  any  commission  or  letter  of 
authority  for  or  in  respect  to  any  such  appointment  or  empbjment  shall  be  deemed,  aud  ate 
hereby  declared  to  be,  high  misdemeanors. 

The  issuing  of  the  order,  the  issuing  of  the  letter  of  authority  of  and  con- 
cerning tbe  appointment  is,  by  the  express  words  of  your  law,  made  a  high 
misdemeanor.  Who  is  there  to  challenge  this,  here  or  anywhere  f  What 
answer  has  been  made  to  it  ?  What  answer  can  he  made  to  it  ?  None,  senators, 
none.  When  the  words  of  a  statute  are  plain  there  is  an  end  to  all  controversy  ; 
and  in  thia,  as  in  every  other  part  of  this  discossion  touching  the  written  laws 
of  the  land,  I  stand  upon  that  accepted  canon  of  construction  cited  by  the 
Attorney  General  in  bis  defence  of  the  President  last  week,  when  he  said 
"  effect  must  be  given  to  every  word  of  the  written  law."  Let  effect  be  given 
to  the  words  that  "  every  letter  of  authority  "  shall  be  a  high  misdemeanor. 
Let  effect  be  given  to  the  statute  that  every  commission  issued  and  every  order^ 
made  effecting  or  referring  to  the  matter  of  the  employment  in  tbe  office  shall  be 
a  high  misdemeanor.  Let  the  Senate  pass  upon  it.  1  have  nothing  further  to 
say  abont  it.     I  have  discharged  my  duty,  my  whole  duty. 

The  questioa  now  i-emaina,  and  the  only  question  that  now  reraaina,  it  thu 
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Unure~of-offke  act  valid  f  If  it  is,  whatever  gentlemen  may  say  about  the  firat 
■article,  there  is  no  man  but  knowa  that  under  the  second  and  third  and  eighth 
articles,  by  issuing  the  letter  of  authority  in  the  very  words  of  this  statute,  and 
in  the  very  light  of  hia  own  letter,  which  I  have  read  just  now  in  the  hearing 
of  the  Senate,  as  to  hia  intent  and  purpose,  he  is  guilty  of  a  high  misdemeanor. 
No  matter  what  may  be  said  about  the  first  article,  he  did  issue  the  letter  of 
authority  which  is  set  forth  in  the  second  article,  and  be  has  written  it  down  in 
his  letter  of  the  10th  of  February,  that  bis  object  and  purpose  was  to  violate 
that  very  law,  and  to  prevent  the  Secretary  of  War  from  resuming  the  functions 
of  the  office,  although  the  law  Siiya  he  shall  forthwith  resume  the  functions  of 
the  office  in  case  the  Senate  shall  non-concur  in  his  suspension.  And  yet 
gentlemen  baggie  here  about  this  question  aa  if  it  were  an  open  question.  It  is 
not  an  open  question.  It  is  a  settled,  closed  question  at  this  hour  in  the  judg- 
ment of  every  enlightened,  intelligent  man  who  has  bad  access  to  your  record 
in  this  country,  and  it  is  useless  and  worse  than  useless  to  wase  time  upon  it. 

The  questiott  now  is :  Is  your  act  vdid,  is  it  constitutional  ?  Senators,  I 
ought  to  consider  that  question  closed  j  I  ought  to  assume  that  the  Congress  of 
the  United  States  who  passed  the  act  will  abide  by  it.  They  acted  upon  the 
responsibility  of  their  oaths.  Tliey  acted  under  the  limitations  of  the  Constitu- 
tion. The  39tb  Congress,  not  uumindfal,  I  trust,  of  their  obligations,  and  not 
incapable  of  duly  considering  the  grants  and  limitations  of  the  Constitution, 
passed  this  law  because,  first,  they  deemed  that  it  was  authorized  by  the  Con- 
stitution, and  because,  second,  they  deemed  that  its  enactment  was  necessary — 
that  is  the  word  of  the  Constitution  itself— -to  the  public  welfare  and  the  public 
interest.  They  sent  it,  in  obedience  to  the  requirements  of  the  Constitution,  to 
the  President  for  hia  approval.  The  President,  in  the  exercise  of  his  power  and 
his  right  under  the  Constitution,  considered  it  and  returned  it  to  the  house  in 
which  it  had  originated  with  bis  abjections.  When  he  had  done  this  we  claim, 
and,  in  claiming  it,  we  stand  upon  the  traditions  of  the  countiy,  that  all  hia 
power  over  the  question  of  the  validity  of  this  law  terminated.  He  returned  it 
to  the  House  with  his  objections.  He  suggested  that  it  was  unconstitutional. 
The  Senate  and  the  House  reconsidered  it,  in  obedience  to  the  Constitution,  in 
the  light  of  the  President's  objections,  and  by  a  two-thirds  vote  under  the  obli- 
gation of  their  oaths  re-enacted  the  bill  into  a  law ;  and,  in  the  words  of  the 
Oonstitiition,  it  thereby  became  a  law,  a  law  for  the  President,  and  it  will  forever 
remain  a  law  until  it  is  repealed  by  the  law-making  power  or  reversed  by  the 
courts  having  jurisdiction. 

And  now,  what  takes  place  1  These  gentlemen  come  before  the  Senate  with 
their  answer  and  tell  the  Senate  that  it  is  unconstitutional.  They  ask  the  Sen- 
ate, in  other  words,  to  change  their  record ;  ask  to  have  this  journal  read  here- 
after at  the  opening  of  the  court ;  "  The  people  of  the  United  States  against 
the  Senate  and  House  of  Representatives,  charged  with  high  crimes  and  misde- 
meanora  in  thia,  that  in  disregard  of  the  Constitution,  in  disregard  of  their  oath 
of  office,  they  did  enact  a  certain  law  entitled  '  An  act  to  regulate  the  tenure  of 
certain  civil  offices'  to  the  hurt  and  injury  of  the  American  people,  and  were 
thereby  guilty  of  high  crimes  and  misdemeanors  in  office."  Senators,  we  have 
had  our  leseons  here  upon  charity  in  the  progress  of  this  trial,  but  really  it  does 
Bcem  to  me  that  this  would  be  a  stretch  of  that  charity  which  requires  yoo  to 
give  away  your  coat.  I  never  knew  before  that  charity  required  you  to  make  a 
voluntary  surrender  of  your  good  name,  of  your  character,  your  conscience,  in 
order  to  accommodate  this  accused  and  guilty  culprit,  and  say  after  all  that  it 
Js  not  the  President  of  the  United  Statea  that  is  impeached,  it  is  the  Senate  that 
is  sitting  in  judgment  upon  him ;  and  now  we  will  accommodate  this  poor 
unfortunate  by  making  a  clean  breast  of  it,  and  making  a  confession  before  gods 
and  men  that  we  violated  our  own  oatha,  that  we  violated  the  Conatitution  of 
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the  country,  in  that  we  did  enact  into  a  law,  despite  the  Preaident's  veto  to  the 
contrary,  a  certain  act  entitled  "  An  act  to  regulate  the  tenure  of  certain  civil 
of&cea,"  paaaed  March  2, 1867 ! 

When  it  comes  to  thai,  it  ia  not  tor  me  to  Bay  what  heeomea  of  the  Senate. 
There  is  a  power  to  ^'bbet  us  all  in  eternal  infamy  for  making  np  recorda  of  this 
kind  deliberately  to  the  injury  of  the  rights  of  a  whole  people  and  to  the  dis- 
honor and  shame  and  disgrace  of  human  nature  itself.  And  yet  the  queation  is 
made  here,  and  the  truth  is  it  had  to  be  made,  it  is  in  the  answer,  that  the  law 
■  ia  uncouatitutional.  If  the  law  be  valid  the  President  is  guilty,  and  there  ia  no 
escape  for  him.  It  is  needful  to  make  the  issue,  and  having  made  it,  it  is  need- 
ful that  the  Senate  decide  it.  If  they  decide  that  the  law  is  constitutional 
there  is  the  end  of  it.  They  have  decided  it  three  times.  They  decided  it  when 
they  first  passed  the  law.  They  decided  it  when  they  re-enacted  it  over  the 
President's  veto.  They  decided  it  again,  aa  it  was  their  duty  to  decide  it,  when 
he  sent  his  message  to  them  on  the  Slst  of  February,  1863,  telling  them  that  he 
had  violated  and  defied  ita  provisions,  that  he  had  disregarded  their  action;  it 
was  their  duty  to  decide  it.  The  Senate  need  no  apology,  aud  I  am  sure  will 
never  offer  any  apology  to  any  man  in  this  life  or  to  any  aet  of  men  for  what 
they  did  on  that  occaaion.  What !  The  Pi-esident  of  the  United  States  to 
deliberately  violate  the  law  of  the  United  States,  to  disregard  the  solemn  actbn 
of  the  Senate,  to  treat  with  contempt  the  notice  that  the  Senate  had  served  upon 
him  in  accordance  with  the  law,  and  send  a  message  to  them,  deliberately  in- 
sulting them  in  their  own  chamber  by  telling  them,  in  bo  many  word"  "1  have 
received  your  notice  ;  I  know  you  have  non-concurred  in  the  suspens  on  of  tl  e 
Secretary  of  War ;  I  was  willing  to  co-operafc  with  you  ;  and  witho  it  regard  to 
the  law,  without  the  slightest  evidence  that  the  Secretary  of  War  was  n  any 
sense  disqualified,  without  the  slightest  evidence  that  he  was  gi  Ity  of  a  a 
demeanor  or  crime,  ae  required  by  your  statute,  I  suspended  him  agree  i  g  all 
the  while,  if  you  concurred  with  me,  and  thereby  cast  reproach  and  d  sbo  or 
unjustly  upon  a  faithful  officer  and  violated  as  well  your  own  oatha  and  the  law 
of  your  country,  well  and  good;  I  should  stand  with  you;  we  would  strike  hands 
together." 

But,  sirs,  you  have  seen  fit  to  have  regard  to  your  oaths ;  you  have  seen  fit , 
to  act  in  soaie  sense  up  to  the  character  of  that  grand  man  who  illustrated  the 
glory  and  dignity  which  sometimes  ia  vouchsafed  to  this  poor  human  nature  of 
ours  when  he  waa  asked  to  violate  the  moat  holy  law  by  eathig  forbidden  food, 
when  he  answered  no.  Well,  aeemingly  do  it,  for  surely  they  will  put  you  to 
death.  He  answered  again,  no,  for  that  would  bring  a  atain  and  dishonor  upon 
my  gray  hairs ;  take  me  to  the  torture ;  take  me  to  the  torture  !  The  Senate, 
mindful  of  the  obligations  of  their  oatha,  careless  of  the  influence  of  power  and 
position  touching  this  question,  when  the  measage  of  the  Preaidenl  came  to 
them  that  he  had  deliberately  violated  your  law  and  defiantly  challenged  you 
to  make  anawer,  did  make  answer,  as  it  waa  your  duty  under  your  oaths  and 
to  that  great  people  who  commissioned  you,  "  Sir,  the  thing  which  you  have 
done  is  not  warranted  by  the  Constitution  and  laws  of  your  country." 

And  this,  senators,  is  my  answer  to  this  charge  of  hate  in  the  prosecution  of 
thia  impeachment.  The  representatives  of  the  people,  and  all  others  who 
thought  it  worth  while  to  notice  my  own  official  conduct  touching  this  matter 
of  impeachment,  know  well  that  I  kept  myself  hack,  and  endeavored  to  kee^ 
others  back  from  rushing  madly  on  to  this  conflict  between  the  people  and  their  • 
President.  The  Senate,  also  acting  in  the  same  apirit,  gave  him  this  notice  that 
he  might  retrace  hia  steps  and  thereby  save  the  iastitutions  of  the  country  the 
peril  of  this  great  shock.  But  no  ;  it  was  needful  that  he  should  illustrate  the 
old  Pagan  rule,  "Whom  the  gods  would  destroy  they  first  make  mad," 

I  return  to  the  question  of  the  validity  of  thia  law,  with  the  simple  statement 
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tjiat  by  the  text  of  tbe  GoDstituUon,  as  I  have  already  read  it  in  the  hearing  of 
tbe  Senate,  it  in  provided  that  all  appointniente  not  othetwise  provided  for  in 
the  GoDBtitution  ehall  be  made  by  and  with  the  advice  and  consent  of  the 
Senate.  It  neceaaarily  reeutte,  as  Mr.  Webster  said,  from  this  provision  cbat 
the  removiDg  power  is  incident  to  the  appointing  power,  unless  otberwiae  pro- 
vided by  law.  I  have  shown  to  the  Senate  that  this  removing  power  haa  never 
been  otherwise  exercised,  from  the  let  Congceas  to  this  hour,  except  in  obedience 
to  the  express  provisions  of  law;  that  the  act  of  17S9  authoriBed  the  removal, 
that  the  act  of  1795  authorized  the  temporaiy  appointment.  I  add  further,  that 
I  have  argued  in  the  presence  of  the  Senate  the  effect  of  that  provision  of  the 
Constitution  that  the  President  shall  have  power  to  fill  up  all  vacancies  which 
may  happen  during  the  recess  of  the  Senate  by  granljing  commissions,  which 
shsdl  expire  at  the  end  of  their  next  session,  which,  by  necessary  impHcarion, 
means,  and  means  nothing  else,  that  he  shall  not  create  vacancies,  without  tbe 
authority  of  law,  during  the  session  of  the  Senate,  and  fill  them  at  his  pleasure 
without  the  consent  of  the  Senat«. 

I  have  but  one  word  further  to  add  in  support  of  the  constitutionality  of  this 
law,  and  that  is  the  express  grant  of  the  Constitution  itself  that  the  Congress 
ehall  have  power  "to  make  all  laws  which  shall  he  necessary  and  proper,"  inter- 
preting that  word  "  proper  "  in  the  language  of  Marshall  himself,  in  the  great 
case  of  McOolloch  ve.  Maryland,  as  being  "  adapted  to,"  "  shall  have  power  to 
make  all  laws  necessary  and  adapted  to  carrying  into  execution  "  "all"  the 
"  powers  vested  by  this  Constitution  in  the  government  of  the  United  States  or 
in  any  department  or  officer  thereof."  I  think  that  grant  of  power  is  plain 
enough,  and  clear  enough,  to  sanction  the  enactment  of  the  temire-of-office  act ; 
even  admitting,  if  you  please,  that  the  power  of  removal  and  appointment, 
subject  to  the  law  of  Congress,  was  conferred  upon  the  President,  which  I  deny, 
there  is  a  grant  of  power  that  the  Congress  may  pass  all  laws  necessary  and 
proper  to  regulate  every  power  gi'anted  under  this  Constitution  to  every  officer 
thereof.  Is  the  President  of  the  United  States  "an  officer  thereofl"  I  do  not 
etop,  senators,  to  argue  the  proposition  farther,  but  refer  to  an  authority  in  4 
Webster's  Works,  199,  in  which  he  recognized  the  same  principle,  most  dis- 
tinctly and  clearly,  that  it  is  competent  for  the  Congress  of  the  United  States 
to  regulate  this  very  question  by  law;  and  I  add  that  the  Congresses  of  the  United 
States,  from  the  1st  Congress  to  this  hour,  have  approved  the  same  thing  by 
their  legislation.  That  is  all  there  is  of  that  question,  Tbe  law,  I  take  it,  is 
valid  enough,  and  will  remain  valid  forever,  if  its  validity  is  to  depend  upon  a 
judgment  of  reversal  by  the  Senate  that  twice  passed  it  under  the  solemn  obli- 
gations of  their  oaths. 

Something  has  been  said  here  about  a  continued  practice  of  eighty  years.  I 
have  said  enough  on  that  subject,  I  think,  to  answer,  fully  answer*  all  that  was 
aaid  by  the  learned  counsel  for  the  President.  I  have  shown  that  the  act  of 
,  1789,  by  tbe  interpretation  and  construction  of  one  of  the  first  men  of  America, 
Mr.  Webster,  did  really  by  direct  operation  separate  the  removing  ftom  the  ap- 
.  pointing  power  and  was  itself  a  grant  of  power,  I  have  said  already,  and  have 
■howu  to  the  Senate,  that  the  Constitution  confers  that  power  upon  the  Senate. 
Then  there  is  no  practice  of  eighty  years  adverse  to  this  tenure-of-officeact; 
BO  that  I  need  say  no  further  word  on  that  subject,  but  leave  it  there. 

AH  the  acta  irom  1759  down  to  1867  bear  witness  of  one  thing,  and  that  is  Uiat 
the  Congress  of  the  United  States  have  full  power  under  the  Constitution  by  law  t« 
confer  upon  the  President  the  power  of  temporary  or  permanent  removal  or 
withhold  it.  That  is  precisely  what  they  establish,  and  I  stand  upon  it  here  as 
a  representative  of  the  people,  prosecuting  for  the  people  these  articles  of  im- 
peachment, and  declare  hero,  this  day,  upon  my  conscience,  and  risk  what 
reputation  I  may  have  in  tliis  world  upon  the  assertion  that  the  whole  legisla- 
tion of  this  country  from  1789  to  1867  together,  bears  one  common  teslimony  to 
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the  power  of  the  CongreBa  to  regulate  by  law  the  removal  and  appointmeDt  of 
all  officers  within  the  geueral  limitation  of  the  Constitution  of  the  supervisory 
power  of  the  Senate.  Why,  the  act  of  1789,  aa  Webster  said,  conferred  upon 
the  President  the  power  of  removal  and  thereby  separated  it  from  the  power  of 
appointment,  of  which  it  was  a  necessary  incident  and  subjected  this  country  to 
great  abuses.  The  act  of  1795,  on  the  other  hand,  gave  him  power  to  make  cer- 
tain temporary  appointments,  limited,  however,  to  six  months  for  any  one 
vacancy,  thereby  showing  that  it  was  no  power  under  the  Constitution  and  be- 
yond the  limitations  and  the  restrictions  of  law. 

The  act  of  1863  limited  and  restricted  him  to  certain  heads  of  departments 
and  other  officials  of  the  government,  as  did  also  the  act  of  1789.  If  the  Presi- 
dent of  the  United  States  haa  this  power  hy  force  of  the  Constitution,  inde- 
pendent of  law,  pray  tell  me,  senators,  how  it  comes  that  the  act  of  1789 
limited  and  restricted  bim  to  the  chief  clerk  of  that  department,  how  it  comes 
that  the  act  of  1795  limited  and  restricted  bim  to  the  period  of  six  months  only, 
for  any  one  vacancy  ?  It',  aa  is  claimed  in  this  answer,  he  had  the  power  of 
indefinite  removal,  and  therefore  the  power  of  indefinite  appointment,  how  comes 
it  that  the  act  of  1863  limited  bim  to  certain  officials  of  the  government  and 
did  not  leave  him  at  liberty  to  choose  from  the  body  of  the  people  ?  I  waste 
no  further  words  on  the  subject.  I  consider  the  question  fully  closed  and  set- 
tled. All  the  legislation  shoWs  the  power  of  the  President  to  be  subject  to  the 
limitations  of  the  Gonetitutioa  and  subject  to  the  further  limitation  of  snch 
enactments  as  the  Congress  may  make,  which  enactments  must  bind  bim,  as 
they  bind  everybody  else,  whether  he  approves  them  or  not,  nntil  they  shall 
have  been  duly  reversed  by  the  courts  of  the  United  States  or  repealed  by  the 
people's  representatives  in  Congress  assembled. 

I  may  be  pardoned,  senators,  having  gone  over  hastily  in  this  way  the  general 
facts  in  this  case,  for  saying  that  the  President's  declarations  are  here  interposed 
to  shield  him  from  his  manilcst  guilt  under  the  first  three,  the  eighth,  and  the 
eleventh -articles  in  this  matter  of  removal  and  appointment  during  the  session 
of  the  Senate.  These  declarations  of  the  President  are  declarations  after  the 
fact.  Most  of  them  were  excluded  by  the  Senate,  and  most  properly,  in  my 
judgment,  excluded  by  the  Senate.  Some  of  them  were  admitted.  I  do  not 
regret  it.     It  shows  that  the  Senate  were  wiUing  even  to  resolve  a  doubtful 

Suestion,  or  if  it  were  not  a  doubtful  question,  to  relax  the  rules  of  evidence  in 
le  exercise  of  tbeir  discretion,  to  see  what  explanation  the  Chief  Executive 
could  possibly  give  for  his  conduct,  and  allow  bim,  contrary  to  aU  the  rules  of 
evidence,  to  be  a  witness  in  his  own  case,  and  that,  too,  not  under  the  obligations 
of  an  oath.  They  introduced  his  declarations.  They  amount  to  no  more  than 
that  to  which  I  have  referred  already,  that  it  was  his  pui^ose  in  violating  the 
law  to  I'Cally  test  its  validity  in  the  courts,  whenever,  of  course,  he  got  ready  to 
t«st  it.  That  is  all  there  was  of  them.  There  was  nothing  more  of  the  decla- 
rations of  the  President  as  introduced  by  him  in  this  trial.  If  that  can  be  any 
possible  excuse  in  the  light  of  the  fact  to  which  I  have  before  referred,  that  it 
was  simply  impossible  for  him  to  teat  the  question  in  the  courts  in  the  form  in 
which  he  himself  put  the  question,  there  is  an  end  of  it.  There  ia  no  use  in 
pressLug  the  matter  any  further,  and  I  dismiss  it  with  this  additional  remark, 
that  he  had  no  right,  no  colorable  right,  to  challenge  in  that  way  the  laws  of  a 
free  people  and  suspend  their  execution  until  it  should  suit  his  pleasure  to  teat 
their  validity  in  the  courts  of  justice. 

But,  senators,  what  more  is  there  ?  He  is  charged  here  with  conspiracy,  and 
conspiracy  is  proved  upon  him  hy  his  letter  of  authority  to  Thomas  and  Tfaomas'a 
acceptance  under  his  own  hand,  both  of  which  papers  are  before  the  Senate  and 
in  evidence.  What  ia  a  conspiracy  ?  A  simple  agreement  between  two  or  more 
persons  to  do  an  unlawful  act,  either  with  or  without  force,  and  the  offence  ia 
complete  the  moment  the  agreement  is  entered  into.    That  is  to  say,  the  moiarat 
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tbe  mind  of  each  aseeDts  to  tlie  gniUj  propoHition  to  do  an  unlawful  act,  con- 
spiracy is  complete,  and  the  paryeB  are  then  and  there  guilty  of  a  misdemeanor. 
It  is  a  misdemeanor  at  the  common  law  ;  it  is  a  misdemeanor  under  the  act  of 
1801;  it  18  a  misdemeanor  nnder  the  act  of  1831.  It  is  a  misdemeanor  for 
which  Andrew  Johnson  and  Lorenzo  Thomas  are  both  indictable  after  this  pro- 
ceeding shall  have  closed ;  and  it  is  a  miademeaoor  an  indictment  for  which 
would  he  worth  no  more  than  the  paper  upou  which  it  would  he  written  until 
after  this  impeachment  shall  have  closed  and  the  Senate  shall  have  pronounced 
the  righteous  judgment  of  guilty  upon  this  offender  of  ^our  laws,  and  for  a  very 
simple  reason. 

Senators,  it  is  written  in  your  Constitution  that  the  President  shall  have 
power  to  grant  reprieves  and  pardons  for  all — not  »ome,  but  all — offences  against 
the  United  States  save  in  cases  of  impeachment.  Indict  Lorenzo  Thomaa 
to-morrow  for  his  misdemeanor  in  that  he  conspired  with  Andrew  Johnson  to 
violate  tbe  law  of  the  United  States,  iu  that  he  conspired  with  him  to  prevent, 
contrary  to  the  "act  to  regulate  the  tenure  of  certain  civil  offices,"  £dwin  M. 
Stanton  from  forthwith  resuming  the  functions  of  his  ofSce  upon  the  refusal  of 
tbe  Senate  to  concur  in  his  suspension  ;  and  all  that  is  wanting  is  for  Andrew 
Johnson,  with  a  mere  wave  of  his  hand,  to  issue  a  general  pardon  and  dismiss 
tbe  proceeding.  I  say  again  this  is  the  tribunal  of  the  'people  in  which  to  try 
this  great  offender,  this  violator  of  oaths,  of  the  Constitution,  and  of  the  laws. 

Say  the  gentlemen,  that  is  a  very  little  offence;  you  might  forgive  that. 
The  pardoning  power  does  not  happen  to  be  conferred  upon  the  Senate,  and 
this  tender  and  tearful  appeal  to  the  Senate  on  tbe  ground  of  its  being  a  little 
thing  does  not  amount  to  very  much.  But,  say  the  gentlemen,  you  have  also 
charged  him,  under  tbe  act  of  1861,  with  having  conspired  with  Lorenzo  Thomas, 
in  the  one  count  by  force,  in  tbe  other  by  threat  and  intimidation,  to  work  out 
the  same  result,  to  prevent  the  execution  of  tbe  laws  and  to  violate  their  pro- 
visions. So  we  have,  and  we  say  that  he  is  clearly  proved  guilty.  How  ? 
By  the  confession  chiefly  of  his  co- conspirator.  I  have  said  the  conspiracy  is 
established  by  the  written  letter  of  authority  and  by  the  written  acceptance  of 
that  letter  of  authority  by  Thomas.  The  conspiracy  is  established ;  and  the 
conspiracy  being  established,  I  say  that  the  declarations  of  bis  co-conspirator, 
made  in  tbe  prosecution  of  the  common  design,  are  evidence  against  them  both. 
And  in  support  of  that  I  refer  the  Senate  to  the  case  of  the  United  States  vs- 
Cole,  5  McLane's  United  States  Circuit  Court  Reports  : 

Where  prima  facit  evidence  has  been  ^veu  of  a  combination  the  act^  or  coofessiona  of 
one  are  Bvidente  agftinst  all.  "  *  "  It  is  reasonable  where  a  bodj  of 

men  asBUine  the  attribute  of  in clividuftlity,  whether  for  commercial  business  or  for  the  com- 
mission of  a  crime,  that  the  assoiualiou  should  be  bound  bj  the  act4  of  one  of  it^  membera 
in  cairjing  out  the  desigo. 

You  have  the  testimomy  of  the  declaration  of  this  co- conspirator.  He  was  cen- 
versing  with  friends;  and  it  is  for  the  Senate  to  determine  whether  he  was  not 
invoking  the  aid  of  friends  in  the  prosecution  of  this  common  design.  He  told 
one  friend  that  in  two  or  three  days  he  would  kick  the  Secretary  of  War  out ; 
he  told  that  other  frieud.  Dr.  Burleigh,  who  visited  his  house,  to  "  come  up  on 
to-morrow  morning,  and  if  the  doors  ate  closed  I  will  break  them  down."  It 
was  inviting  a  friend  of  bis  own  to  be  there,  in  case  of  need  to  render  bim  as- 
sistance and  co-operation.  There  is  something  further,  however,  in  this  evi- 
dence of  the  purpose  to  employ  force.  In  the  examination  (page  440  Impeach- 
ment Record)  of  this  co-conspirator  be  is  asked  in  regard  to  the  papers  of  tbe 
department : 

Did  you  afterwards  bit  upon  a  Bcbeme  by  which  you  might  get  posBeBaion  ol  the  jMipoia 
without  getting  posBessioQ  of  tbe  buildiog  ^ 

A.  Yes,  Hir. 

Q.  And  that  was  by  getting  an  order  oi  General  Giant  1 
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Mr.  BVARTS.     He  lias  not  stated  what  it  wae. 

By  Mr.  Manager  BuTLEK : 
Q.  Did  you  writ«  sooh  an  order! 

A.  I  wrote  the  drflught  of  a  letter;  yea,  and  gave  it  to  the  President. 
Q.  Didyonaiguitl 
A.  I  airbed  it. 

Q.  And  left  it  with  the  President  for  his 

A.  For  his  cunaiileralion, 

Q.  When  was  that? 

A.  Tlie  letter  is  dated  the  10th  of  March. 

After  he  waa  impeached,  defying  the  power  of  the  people  to  check  him,  he 
left  the  letter  with  the  PresideaC  for  his  consideratioa. 

Q.  That  was  the  morning  after  yon  told  Karsner  jou  were  going  to  kick  him  out? 
A  That  wa«  the  momiug  after. 
Q.  And  you  carried  that  letter  T 

A.  I  had  spoken  to  the  President  before  about  that  matter. 
Q.  You  did  not  think  any  bloodshed  would  come  of  that  letter  T 
A.  None  at  all. 

Q.  And  the  letter  was  to  be  issued  dm  your  order  I 
A.  Yes. 

Q.  And  before  yon  issued  that  orfler,  took  that  way  to  get  hold  of  the  mwls  or  papers 
you  thought  it  necessaiy  to  consult  the  President  1 
A.  I  gave  that  (o  him  forfais  consideration. 

Q.  You  did  think  it  necessary  to  conault  the  President,  did  you  not  7 
A.  I  had  coDsulted  him  before. 

Further  on  he  says: 

Q.  They  were  pnblished  and  notorioas,  were  they  nott  Have  you  acted  as  Secretary  oi 
War  ad  ialerim  since  1 

A.  I  have  given  no  order  whatever. 

(J.  That  may  not  be  all  the  action  of  a  Secretary  of  War  ad  tnferim.  Have  you  acted  m 
Secretary  .of  War  ad  inUrim  I 

A.  I  have,  >n  other  respects. 

Q.  What  other  respects  ? 

A.  Ihaveattended  the  conncils. 

Q.  Cabinet  meetings,  you  mean. 

A.  Cabinet  meetings. 

Q.  Have  yon  been  recognized  as  Secretary  of  War  ad  i»lerim  ? 

A.  I  have  been. 

Q.  ContinuaHy) 

A.  Continuaiiy. 

Q.  By  the  President  and  the  other  members  of  the  cabinet  f 

A.  Yes,  sir. 

Q.  Down  to  the  present  hour  T 

A.  Down  to  the  present  hour. 

Q,  All  jour  action  as  Secretary  of  War  nd  interim  has  been  ccnflned,  has  it  not,  to  attend- 
ing cabinet  meetiogs ) 

A.  It  has.     I  have  given  no  order  whatever. 

Q.  Have  you  given  any  advice  to  the  President  T  You  being  one  of  his  constitutional  ad- 
visers, have  you  given  him  advice  as  to  the  duties  of  his  ofSee  or  the  dulies  of  yours  ! 

A.  The  ordinary  conversation  that  takes  place  at  meetings  of  that  kind.  1  do  not  knovr 
that  leave  him  any  particular  advice. 

Q.  Did  he  ever  call  you  in ! 

A.  He  has  asked  me  if  I  had  any  business  to  lay  before  him  several  times. 

Q.  YoD  never  had  any  ? 

A.  I  never  had  any  except  the  case  of  the  note  I  proposed  sending  to  General  Grant. 

Q,  I  want  to  inquire  a  little  farther  about  that.  He  did  not  agree  to  send  that  notice, 
did  he  T 

A.  When  I  Sratspoke  to  him  about  it  I  told  him  what  the  mode  of  getting  posseasioa  of 
the  papers  was,  to  write  a  note  to  General  Grant  to  issue  an  order  calling;  upon  the  heads  of 
bureaus,  as  they  were  military  men,  to  send  to  me  communicalions  designed  either  for  the 
j^esident  or  the  Secretary  of  War.    That  was  one  mode. 

Q.  What  was  the  other  mode  you  suggested  1 

A.  The  other  mode  would  be  to  require  the  mails  to  be  delivered  from  the  city  post  office. 

Q.  And  he  told  you  to  draw  the  order  J 

A.  Ho  1  he  did  not 

Q.  Butyoudidl 

A.  I  did  it  of  myself,  atler  having  this  talk. 
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A.  He  aaid  be  would  take  it  and  put  it  on  bis  onn  desk.    Ha  would  thick  about  it. 

Q.  When  was  that  1 

A.  Ou  the  lOlh. 

Q.  Has  it  been  lying  thew  erer  since,  as  far  as  you  know  ? 

A.  It  baa  been. 

Q.  He  has  Leen  considering  ever  aioce  on  tbat  subject  ? 

A.  I  do  not  know  what  be  has  been  doinfif. 

Q.  Has  ha  ever  spoken  to  you  or  you  lohim  about  that  order  since  1 

Q.  When? 

A,  I  ma^  have  mentioned  it  one  day  at  the  conncil,  and  he  said  we  had  better  let  the  mat- 
ter rest  until  after  tbe  impeachment. 

A  notice  to  tbe  Senate  tbat  these  two  confederates  and  conspirators  hare  l^een 
deliberately  conferring  together  about  violating,  not  simply  your  tenure-of-office 
act,  bat  your  act  making  appropriations  for  the  army  of  2d  of  March,  1867  f 
that  one  of  the  conspirators  has  written  out  an  order  for  the  very  purpose  of 
violating  the  law,  and  the  other  conspirator,  seeing  ihe  handwriting  npon  the 
wall,  and  apprehensive,  after  all,  that  the  people  may  pronounce  him  guilty, 
concludes  to  whisper  in  tbe  ear  of  his  co-conspirator,  "  Let  it  rest  until  after  the 
impeachment."  Give  him,  senators,  a  letter  of  authority,  and  be  is  ready,  then, 
to  renew  this  contest  and  again  sit  in  judicial  judgment  upon  all  yonr  statntea, 
and  say  ibat  he  has  deliberately  settled  dfiwa  in  the  conviction  that  yonr  law 
regulating  the  army,  fixing  the  headquarters  of  its  General  in  the  capital,  not 
removable  without  tbe  consent  of  the  Senate,  does  nevertheless  impair,  in  the 
language  of  tbat  argument  made  by  Judge  Curtis,  certain  rights  conferred  upon 
bim  by  tbe  Gonstitntiou,  and  by  his  profound  judicial  judgment  he  will  come  to 
the  conclusion  to  set  tbat  aside,  too,  and  order  General  Grant  to  Galtfornia  or 
to  Oregon  or  to  Maine,  and  defy  you  again  to  try  him.  Senators,  I  trust  you 
will  spare  tbe  people  any  such  exhibition. 

And  now,  senators,  it  has  been  my  endeavor  to  finish  all  that  I  desire  to  say 
in  this  matter.  I  hope,  I  know  really,  that  I  could  finish  all  that  I  have  to  say, 
if  I  were  in  possession  of  my  strength,  in  the  course  of  an  hour  or  an  hour  and 
a  half.  It  is  now,  however,  past  i  o'clock,  and  if  the  Senate  should  be  good 
enough  to  indulge  me,  I  shall  promise  not  to  ask  a  recess  to-morrow  if  it  pleases 
Providence  to  bring  me  here  to  answer  further  in  tbe  case  of  the  people  against 
Andrew  Johnson. 

Mr.  Howard,  I  move  that  tbe  Senate,  sitting  for  the  trial  of  the  impeachment, 
adjourn  until  to-morrow  at  12  o'clock. 

.  The  motion  was  agreed  to ;  and  the  Senate,  sitting  for  the  trial  of  the  impeach- 
ment, adjourned. 


Wednesday,  itfuy  G,  1868. 

Tbe  Chief  Justice  of  the  United  States  took  the  cbair. 

The  usual  proclamation  having  been  made  by  tbe  .Bergeant-at-arms, 

The  managers  of  tbe  impeachment  on  the  part  of  the  House  of  Representa- 
tives, and  Messrs.  Evarts,  Groesbeck,  and  Nelson,  of  counsel  for  the  respondent, 
appeared  and  took  tbe  seats  assigned  to  them  respectively. 

The  members  of  tbe  House  of  Representatives,  as  in  Committee  of  tbe  Whole, 
preceded  by  Mr.  E.  B.  Washbnroe,  chairman  of  that  committee,  and  accom- 
panied by  the  Speaker  and  Clerk,  appeared  and  were  conducted  to  the  seats 
provided  for  them. 

The  journal  of  yesterday's  proceedings  of  the  Senate,  sitting  for  the  trial  of 
tbe  impeachment,  was  read. 

Tbe  Chief  JcsTibR.  Senators  will  please  give  their  attention,  Mr.  Manager 
Bingham  will  resame  the  argument  in  oebalf  of  the  House  of  Repreaeutattvea. 
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Mr.  Manager  Bingham.  Mr.  President  and  SeoatorB,  yesterday  I  had  Baid 
nearly  all  that  I  desired  to  say  touching  the  question  of  the  power  of  the  Pres- 
ident under  the  legislation  of  the  United  States  to  control  the  executive  offices 
of  this  government.  To  the  better  understanding,-  however,  of  my  argument. 
Senators,  1  desire  to  read  the  provisions  of  the  several  statutes,  and  to  insist, 
in  the  preaence  of  the  Senate,  that  upon  the  law,  as  read  hy  the  counsel  for 
the  President  on  this  trial,  the  acts  of  1789  and  of  1793  Lave  ceased  to  be  law, 
and  that  the  President  can  no  more  exercise  authority  under  them  to-day  than 
can  the  hnmblest  citizen  of  the  land,  I  desire  also,  Senators,  in  reading  these 
Btatates,  to  reaffirm  the  position  which  I  asaumed  yesterday,  with  perfect  confi- 
dence that  it  would  command  the  judgment  and  assent  of  every  senator,  to 
wit ;  that  the  whole  legislation  of  this  country,  from  the  first  Congress  in  1789 
to  this  hour,  bears  a  uniform  witness  to  the  fact  that  the  President  of  the  United 
States  has  no  control  over  the  executive  offices  of  this  government,  except  such 
control  as  is  given  by  the  text  of  the  Constitution  which  I  read  yesterday,  to 
fill  up  such  vacancies  as  may  occur  during  the  recess  of  the  Senate,  with  lim- 
ited commissions  to  expire  with  their  next  sesaion,  or  such  power  as  is  given  to 
him  by  express  authority  of  law.  I  care  nothing  for  the  conflicting  speeches 
of  Representatives  in  the  iirat  CongresB  on  this  question.  The  Btatntes  of  the 
country  conclude  them  and  conclude  ob,  and  conclude,  as  welh  every  officer  of 
this  government  from  the  Executive  down. 

What,  then,  senatora,  is  the  provision  of  this  act  of  1789 1  I  may  be  allowed, 
in  paBsing,  to  remark — for  I  shaltonly  read  one  of  them — that  the  act  estab- 
lishing the  Department  for  Foreign  Affairs  contains  precisely  the  same  provision, 
word  for  word,  as  the  act  of  the  same  session  establishing  the  Department  of 
War.     The  provision  of  the  act  of  1789  is  this  : 

Section  2.  That  there  shtill  he  in  the  said  department  an  inferior  officer,  to  be  appointed 
by  the  said  nrioclpal  officer,  and  to  he  employed  tborela  as  he  shall  deem  proper,  and  to  be 
called  the  chief  clerk  of  the  Department  or  Foreign  Aff*ir3,  and  who,  whenever  the  said  prin- 
cipal officer  shall  be  removed  from  office  by  the  President  of  the  United  Slatea — 
which  I  showed  you  yesterday,  npon  the  authority  of  Webster,  was  a  grant 
of  power  without  which  the  President  could  not  have  removed  him — 
or  In  any  other  case  of  vaeancy,  shall,  during  such  vacancy,  have  the  charge  and  custody  of 
all  records,  books,  and  papers  appertaining  to  the  said  department- 
Standing  upon  that  statute,  Senators,  and  standing  upon  the  continued  and 
unbroken  practice  of  eighty  yeara,  I  want  to  know,  as  I  inquired  yesterday, 
what  practice  shows  that  this  vacancy  thus  created  by  authority  of  the  act 
of  1789  eonld  be  filled  dnring  the  session  of  the  Senate  by  the  appointment  of 
a  new  head  to  that  department  without  the  consent  of  the  Senate  as  prescribed 
in  the  Constitution.     No  precedent  whatever  has  been  furnished. 

I  said  yesterday  all  that  I  have  occasion  to  say  touching  the  case  of  Picker- 
ing, I  remarked  yesterday,  what  I  hut  repeat  in  passing,  without  delaying 
the  Senate,  that  the  vacancy  was  not  filled  without  the  consent  of  the  Senate, 
and  that  is  the  end  of  this  unbroken  current  of  decisions  upon  which  the  gen- 
tlemen rely  to  sustain  this  assumption  of  power  on  the  part  of  the  acbased 
President.  It  cannot  avail  them.  The  act  of  1789  excludes  the  conclusioa 
which  they  have  attempted  to  impress  npon  the  minds  of  the  Senate  in  defence" 
of  the  President.  The  law  reatrictB  him  to  the  chief  clerk.  If  he  had  the 
power  to  fill  the  vacancy,  why  this  restriction^  Could  he  override  that  law?  ■ 
Could  he  commit  the  custody  of  the  papers  and  records  of  that  department,  on 
the  act  of  1789,  to  any  human  being  on  earth  during  that  vacancy  but  the  chief 
clerk,  who  was  not  appointed  by  him,  but  by  the  head  of  the  department  I 
There  stands  the  law ;  and  in  the  light  of  that  law  the  defence  made  by  the 
President  turns  to  dust  and  ashes  in  the  preBence  of  the  Senate.  I  say  no 
more  npon  that  point ;  reminding  the  Senate  that  the  act  of  1789,  eatabliahing 
the  War  Department,  contains  precisely  the  same  proviaion  and  impoaee  pre- 
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cisely  the  same  limitation,  ^ving  him  ho  power  to  fill  tbe  vacancy  by  appoint- 
ment during  the  eession  of  the  Senate. 

I  pass  now  to  the  act  of  1795.  The  act  of  179S  is  obsolete ;  has  been  aupet- 
seded,  and  was  substantially  the  same  as  the  act  of  1795 ;  and  what  I  have  to 
say,  therefore,  of  the  act  of  1795,  applies  as  well  to  tbe  act  of  1792.  I  read 
from  1  Statutes  at  Large,  page  4td  : 

In  case  of  vacancy  in  the  office  of  Secretary  of  State,  Secretary  of  the  Treaanry,  or  of  the 
Secretary  of  the  Department  of  War,  or  of  any  ufGcer  of  either  of  tbe  said  departments 
whose  appointment  is  not  in  the  head  thereof,  whereby  they  cannot  perform  the  duties  of 
their  said  respective  offices,  it  ahall  be  lawful  for  the  Freaident  of  the  United  States,  in  caae 
ie  shall  think  it  neceeaarj,  to  authorize  any  person  or  peraona,  at  his  discretion,  to  perform 
the  duties  of  tbe  said  respective  offices  until  a  saucessor  be  appoial«d  or  such  vacancy  be 
filled:  Provided,  That  no  one  vacancy  shall  be  supplied  in  manner  aforesaid  for  a  longer 
term  than  gix  months. 

There  stood  the  act  of  1789,  unrepealed  up  to  1795,  I  admit,  expressly 
atitborizing  the  President  to  create  the  vacancy,  but  restricting  him  as  to  the 
control  of  the  department  after  it  was  created  to  the  chief  clerk  of  the  depart- 
ment. That  IB  superseded  by  the  act  of  1795,  in  so  far  as  the  appointment  is 
concerned,  by  expressly  providing  and  giving  him  the  additional  power  : 

It  shall  be  lawful  for  the  President  of  the  United  States,  in  ease  he  shall  think  it  necessary, 
to  autboriEB  any  person  or  persons,  at  bis  discretion,  to  perform  the  duties  of  the  said 
respective  offices  nntU  a  successor  be  appointed. 

It  was  a  grant  of  power  to  him.  No  grant  of  power  could  be  more  plainly 
written.  What  is  the  neceesity  of  this  gran^if  the  defence  made  here  hy  tbe 
President,  aa  stated  in  his  answer  and  read  by  me  to  the  Senate  yesterday,  be 
true— that  the  power  is  in  him  by  virtue  of  the  Constitution  1  If  it  be.  I  ask 
to-day,  as  I  asked  yesterday,  how  comes  it  that  Congress  restricted  this  consti- 
tutional power  to  appointments  not  to  exceed  six  months  for  any  one  vacancy  I 
That  is  the  language  of  the  statute.  Am  I  to  argue  with  senators  that  thia 
term  "anyone  vacancy"  excludes  the  conclusioE  that  the  President  could, 
upon  bis  own  motion,  mtdtiply  vacancies  ad  infinitum  by  creating  another  at 
the  end  of  the  six  months  and  making  a  new  appointment  1  Senators,  there  is 
no  unbroken  cnrrent  of  detisions  to  support  any  such  assumption. 

There  is  no  action  of  the  executive  department  at  any  time  to  support  it  or 
give  color  to  it,  and  there  I  leave  it. 

I  ask  the  attention  of  senators  now  to  the  provisions  of  the  act  of  1863, 
which  also  affirms  the  absolute  control  of  the  legislative  departments  over  this 
whole  question  of  removal  and  appointments,  save  and  except  always  the  express 
■  provision  of  (he  Constitution — which,  of  course,  the  legislature  cannot  take 
away — that  the  President  may  fill  up  vacancies  which  may  happen  during  the 
recess  of  tbe  Senate  by  limited  commissions,  to  expire  at  the  end  of  their  next 
session.    The  act  of  1863  is  in  these  words : 


That  in  cose  of  the  death,  resignation,  absence  from  the  seat  of  government,  or  sickness 
of  the  head  of  any  executive  department  of  the  government,  or  of  any  ofiieer  of  either  of 
the  s^d  departments,  whose  appointment  ia  not  in  the  head  thereof,  whereby  they  cannot 
perform  the  duties  of  their  respectiye  offices,  it  shall  be  lawful  for  tie  Preeident  of  the  United 


,  — e  shall  think  it  necessary,  to  authoriae  tbe  head  of  any  other  - 

department  or  other  officer  in  either  of  said  departments  whose  appointment  is  vested  in  the 
President,  at  his  discretion,  to  perform  the  dutiea  of  the  said  respective  offices  until  a  suc- 
cessor be  appointed  or  until  such  absence  or  inability  by  sickness  shall  cease :  Prmided, 
That  no  vacancy  shall  be  supplied  in  manner  aforesaid  for  a  longer  term  tiian  aii  months. 

Senators,  what  man  can  read  that  statute  without  being  forced  to  the  conclu- 
sion that  the  legislature  thereby  reaffirmed  tbe  power  that  they  affirmed  in 
1789,  the  power  that  they  affirmed  in  1795,  to  control  and  regulate  hy  law  this 
Biflerted  unlimited  power  of  the  Executive  over  either  appointments  or  removals  ? 
Look  at  the  statute.  Is  he  permitted  to  choose  at  large  from  the  body  of  the 
community  to  fill  tempsrarily  these  vacancies  J  Not  at  all. 
It  shall  be  lawful  for  the  President  of  the  United  States,  in  case  he  shall  tUnk  it  necessary, 
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to  satlloriEe  (lie  head  of  any  other  execative  deparlmeat,  or  other  officeT  of  either  oftaid  depart- 

mtiits  (oAose  apjwrinfnienf  is  veiled  in  the  Preaidetil — 

that  ia,  the  inferior  officers — 

Atliiii  dincretioa,  to  perform  the  duties  of  the  said  respective  offices  until  a  successor  be 

appointed. 

He  ia  restricted  by  the  very  terms  of  the  statute  to  the  heads  of  departmenti 
or  to  Buch  inferior  officers  of  the  several  departinentB  as  are  by  law  subject  to 
his  own  appointment,  and  by  that  act  lie  can  appoint  no  other  human  being. 
There  is  the  law  ;  and  yet  gentlemen  etaad  here  and  say  that  the  act  of  1789 
and  the  act  of  1795  were  not  repealed,  when  they  read  the  authority  themselves 
to  show  that  when  two  statutes  are  repngnaiit  and  irreconcilable  the  k«6  must 
control  and  works  the  repeal  of  the  first.  Here  is  the  President  by  this  act 
restricted  expressly  to  the  heads  of  departments  and  to  the  inferior  officers  of 
departments  snhject  to  his  appointment  under  law,  and  he  shall  appoint  no  one 
else.  Was  that  the  provision  of  1795 1  Do  these  statutes  stand  together  f  Are 
they  by  any  possibility  reconcilable?  For  the  purpose  of  my  argument  it  is  not 
needful  that  I  should  insist  tipon  the  repeal  of  the  act  of  1795  any  further  than 
it  relates  to  the  vacancies  which  arise  from  the  cases  enumerated  in  the  act  of 
1863,  The  act  of  1863  is  a  reassertion  of  the  power  of  the  legislature  to  con- 
trol this  whole  question  ;  and  that  is  the  unbroken  current  of  decisions  fmm  the 
first  Congress  down  to  this  day,  that  the  President  can  exercise  no  control  over 
this  question  except  by  authority  of  law  and  subject  to  the  express  requirements 

This  brings  me,  then,  senators,  to  the  act  of  1867,  to  which  I  referred  yes- 
terday, and  which  I  refer  to  now  to-day  in  this  connection  for  the  purpose  of 
completing  this  argnment  and  leaving  every  man  without  excuse  upon  this 
question  as  to  the  limitations  imposed  by  law  upon  the  President  of  the  United 
States,  touching  this  matter  of  appointment  and  removal  of  the  heads  of  depart- 
ments, and  of  all  other  officers  whose  appointment  is,  under  the  Constitution, 
by  and  with  the  advice  and  consent  of  the  Senate ;  and  my  chief  object  in 
referring  again  this  morning  to  the  act  of  1867  is  to  show  what  I  am  sure  must 
have  occurred  to  senators  already,  rather  to  perfect  my  own  argument  than  to 
suggest  any  new  thought  to  them,  that  by  every  rule  of  interpretation,  that  by 
every  letter  and  word  of  law  read  in  the  conduct  of  this  ai^ument  on  behalf  of 
the  President  by  his  counsel,  the  act  of  1867,  by  necessary  implication,  beyond 
the  shadow  of  a  doubt,  repeals  the  acts  of  17S9  and  of  1795,  and  leaves  the 
President  of  the  United  States  subject  to  the  requirements  of  this  law  as  to  all 
that  class  of  officials.     The  language  of  this  law  is  : 

That  every  peisoQ  holding  Buy  civil  office  to  wbich  be  has  been  appointed  by  and  with 
the  advice  and  conseut  of  the  Senate —  ^ 

that  is,  all  past  appointments  at  the  time  of  the  passage  of  this  law — 
and  every  person  who  shall  hereaHer  be  appointed  to  aay  such  office,  and  shall  becomeduly 
qualified  to  act  therein,  is,  and  shall  be,  entitled  to  hold  such  office  uotil  a  aaecessor  eball 
have  been  iu  like  manner  appointed  and  duly  qualified,  eE^pt  as  herein  otherwise  provideid. 

How  appointed  ?  "  In  like  manner  appointed,"  by  and  with  the  advice  and 
consent  of  the  Senate,  and  duty  qualified  and  commissioned  under  such  appoint- 
ment. All  present  officials  shtdl  hold  these  offices.  What  becomes  of  this  grant 
of  power  in  the  act  of  1789  to  the  President  to  remove  ?  What  becomes  of  this 
grant  of  power  in  the  set  of  1795  to  make  tempontry  appointments  for  six 
months  1  What  becomes  of  the  provision  of  the  act  of  1863  which  authorized 
htm  to  fill  these  vacancies  with  the  heads  of  dep^mente  or  by  inferior  officers 
for  a  period  not  exceeding  six  months  1  They  all  go  by  the  board.  There 
stands  the  provision  of  the  statute,  which  no  man  can  get  away  from,  concluding 
this  whole  question : 

dinff  anv  civil  office.  •  «  «  »  j,y  ^^^ 
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entitled  to  hold  luch  ofSc«  notil  a  successor  sball  have  been  in  lilie  mamiec  appointed  and 
dnly  qvialiGed: 

Nothing  could  be  plainer.  There  is  no  room  for  any  controversy  about  it. 
There  ia  not  an  intelligent  man  in  America  that  will  challenge  ft  for  a  moinent. 
"  Every  persoa  holding"  the  o£Sce  muat  include  ail  persons  holding  the  office. 
He  sh(5l  continue  to  hold  it — so  the  statute  says — until  a  succesBoi-  ^all,  in  like 
manner,  that  is  to  eay,  by  and  with  the  advice  and  consent  of  the  Senate,  be 
not  only  appointed,  but  duly  qualified.  What  room  is  there  here,  senators,  for 
any  further  conti'overwy  in  this  matter  J     None  whatever. 

I  referred  yesterday  to  the  proviso.  I  asked  the  attention  of  senators  yes- 
terday to  the  fact  that  the  elaborate  argument  of  Mr,  Curtis  on  behalf  of  the 
accused  declares  in  words,  as  you  will  find  it  recorded  in  the  report  of  the  case, 
that  the  present  heads  of  departments  appointed  by  Mr.  Lincoln  are  not  by  any 
expreas  words  whatever  within  the  proviso.  He  not  only  made  tbe  statement 
in  manner  and  form  as  I  now  reiterate  it  in  the  hearing  of  the  Senate,  but  he 
proceeded  to  argue  to  the  Senate  to  sliow  that  they  were  not  even  by  implica- 
tion within  tlie  proviso.  And  so  his  argument  stands  reported  to  this  hour ; 
and,  80  far  as  I  observed,  reaDy  uncontradicted  by  aoytbing  said  afterward  by 
any  of  his  associates ;  but  if  they  did  contradict  it,  if  they  did  depart  from  it, 
if  tbey  did  diifer  with  him  in  judgment  about  it,  they  are  entitled  to  the  benefit 
of  tbe  difference.  I  do  not  desire  to  deny  them  tbe  benefit  of  it.  I  only  wish 
to  say  that  it  cannot  avail  tbeni.  I  only  wish  to  say  in  the  hearing  of  sena- 
tors that  the  interpretation  put  upon  that  proviso  by  the  opening  counsel  for  the 
President,  declaring  that  it  did  not  extend  to  nor  embrace  the  existing  appoint- 
ments of  tbe  heads  of  departments  under  Mr.  Lincoln,  is, an  admission  that  Mr. 
Stanton  was  entitled  to  bold  his  office  until  removed  by  and  with  the  advice  and 
consent  of  the  Senate.  The  reason  given  by  Mr.  Curtis  was  that  there  are  no 
express  words  embracing  the  beads  of  departments  appointed  by  Mr.  Lincoln. 
Tbe  further  reason  given  by  Mr.  Curtis  was  that  there  ia  nothing  which  by 
necessary  implication  brings  them  within  the  operation  of  the  proviso.  If  they 
be  not  within  tbe  operation  of  the  proviso,  they  are,  by  tbe  very  words  of  the 
statute,  within  the  body  of  the  act.  The  counsel  who  followed  him  for  tbe 
President  admitted  that  the  offices  were  within  the  body  of  tbe  act.  The  per- 
sons holding  the  ofEces,  by  tbe  very  words  of  the  act "  every  person,"  are 
within  the  body  of  the  act,  and  they  are  to  retain  the  office,  unless  suspended 
for  the  special  reasons  named  in  tbe  second  section,  by  the  express  terms  of  the 
act,  until  a  successor  shall  be,  in  like  manner,  appointed  by  and  with  tbe  advice 
and  consent  of  the  Senate  and  shall  have  been  duly  qualified. 
But  I  return  to  the  proviso.     The  proviso  is ; 

Providtd,  That  the  Secretaries  of  State,  of  tlie  Treasury,  of  War.  of  the  Navy,  and  of  the 
Interior,  the  Fostmastei  Geueral,  and  tbe  AtUirney  General,  shal  I  hold  their  offices  respect- 
ively for  and  during  the  term  of  the  President  by  whom  Ihey  may  have  been  appoictfld,  and 
for  one  month  thereafter,  Bubject  to  removal  by  and  with  the  advice  and  consent  of  the 
Senate. 

This  proviso  manifestlj,  in  tbe  last  clause  of  it,  stands  with  the  general  pro- 
Tisions  of  the  first  clause  of  the  section  which  I  have  read,  that  they  are  at  any 
time  subject  to  removal  by  and  with  the  advice  and  consent  of  the  Senate.  The 
residue  of  the  proviso  is  to  limit  the  tenure  of  office  of  the  heads  of  these  seve- 
ral departments  appointed  by  and  with  the  advice  and  consent  of  the  ;:~enate, 
by  this  limitation,  that  one  month  after  the  expiration  of  the  term  of  the  Presi- 
dent by  whom  they  were  appointed,  their  office  shall  expire  by  mere  operation 
of  law,  without  tbe  intervention  of  tbe  Senate,  without  the  intervention  of  the 
President,  without  the  intervention  of  anybody.  It  was  said  here,  very  properly, 
by  the  Attorney  General,  that  effect  must  be  given  to  every  word  in  a  written 
statute.  It  is  the  law.  Effect  must  be  given  to  it  and  such  an  effect  as  will 
carry  out  the  intent  of  the  law  itself.  Give  effect,  Senators,  if  you  please,  to  the 
words  "daring  the  term  of  the  President  and  for  one  month  tnereiufter."    Gire 
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effect  to  tlie  words  "  tlie  torm  of  the  President,"  if  yon  please.  The  Constitu- 
tion employs  this  pbraae  "term  of  the  President."  It  declares  that  the  Presi- 
dent shall  nold  his  office  during  the  term  of  four  years.  It  is  the  only  Presiden- 
tial term  known  to  the  Gonetitntion.  The  act  of  March  1,  1793,  reaffirms  the 
same  principle  bylaw.     I  read  from  1  Statutes  at  Large,  page  241: 

That  tho  term  of  four  years,  for  which  a  President  and  Vico-Prosidoat  sball  bs  eleoletl, 
shall  in  all  cases  commence  oil  the  4th  day  of  March  neit  sueoeeding  Iha  day  en  which  thp 
votes  of  the  elecWis  shall  have  been  given. 

After  making  provision  for  an  election  in  certain  contingencies,  when  a 
vacancy  shall  have  arisen  in  the  office  both  of  President  and  Vice-President  of 
the  United  States,  the  statute  follows  it  np  with  the  same  words,  that  the  term 
shall  commence  on  the  ^h  of  March  next  after  the  election  or  the  counting  of 
the  votes.  The  provision  of  the  Constitution  throws  some  light  upon  the  sub- 
ject: 

In  case  of  the  removal  of  the  President  from  office,  or  of  hia  death,  resignation  or  inabiUtj' 
to  discliarge  tlie  powers  end  duties  of  the  said  office,  the  same  shall  devolve  on  the  Vice- 
President;  and  the  Congress  may  bylaw  provide  for  the  case  of  removal,  deatb,  resignation, 
or  inability,  b^th  of  the  President  and  Vice.presldent,  declaring  what  officer  shall  iben  act 
as  President,  and  such  officer  shall  act  accordingly  until  the  disability  be  removed  or  a 
President  shall  be  elected. 

In  the  light  of  ihese  provisions  of  the  Constitution,  and  of  this  provision  of 
the  act  of  1792,  is  it  not  apparent  to  the  mind  of  every  man  within  the  hearing 
of  my  voice  that  the  presidential  term  named  and  referred  to  in  the  act  of  1867 
is  the  constitutional  term  of  four  years  ?  It  must  be  so.  It  must  be  the  term 
authorized  by  the  Coa^t  tut  n  ind  the  laws,  for  there  is  no  other  "  term."  The 
position  assumed  here  s  that  A  drew  Johnson  has  a  term  answering  to  the  pro- 
visions of  the  Co  St  tu  o  of  the  act  of  1793  and  of  the  act  of  1867,  both  of 
which  employ  the  same  word — the  term  of  lour  years  under  the  Constitution. 
Apply  this  prov  so  of  the  Constitution  which  I  have  just  read,  that  in  the 
event  of  the  inab  1  ty  of  the  President  of  the  United  States  to  execute  the 
duties  of  the  office  the  \  ice-Piesident  shall  execute  the  duties  of  the  oSEcC'  until 
such  disability  be  removed.  That  is  the  language  of  the  Constitution.  If  the 
President  of  the  United  States  elected  by  the  people,  and  therefore  possessed 
of  a  constitutional  term,  and  the  only  person  who  ever  can  have  a  constitutional 
terra  while  the  Constitution  remains  as  it  is,  shall  be  overtaken  with  sickness, 
and  by  delirium,  if  you  please,  rendered  utterly  incapable,  in  the  language  of 
the  Constitution,  of  discharging  the  duties  of  the  office,  and  his  iuabrlity  con- 
tinnee  for  the  period  of  four  consecutive  months,  is  the  Senate  to  be  told  that 
the  Vice-President,  upon  whom  the  duties  of  the  ofBce  by  this  provision  devolve, 
by  reason  of  the  construction  imposed- here  upon  this  statute  or  attempted  to  be 

§ut  upon  it  by  the  counsel,  is  to  be  said  to  have  a  term  within  the  meaning  of 
lis  law,  and  therefore  by  operat'  n  f  th  tat  te,  within  one  month  after  the 
disability  aro.se  against  the  Presid  t  by  a  n  f  his  incapacity,  every  executive; 
office  by  operation  of  law  became  a  t  and  you  to  follow  it  to  the  absurd' 
and  ridiculous  conclusion  when,  ih  1  n  nag  of  the  Constitution,  the  dis- 
ability shall  be  removed  and  the  P  d  t  t  red  to  office,  the  oSiees  filled 
with  the  advice  and  consent  of  tl  "^  at  by  the  Vice-President,  upon  whom 
the  office  in  the  mean  time  devolv  d — f  by  th  terms  of  the  Constitution  your 
President  disabled  was  civilly  dead ;  you  had  but  the  one  President,  and  that 
was  the  Vice-President,  during  the  four  months — on  account  of  vacancies  aris- 
ing by  operation  of  law  one  month  after  the  office  was  devolved  upon  him  by 
the  Constitution  by  reason  of  the  inability  of  the  Pi-esident,  are  to  becoma 
vacant  one  month  after  the  expiration  of  this  fom'  months'  term  and  the  rettira 
of  the  disabled  President  to  his  office  by  reason,  in  the  language  of  the  Consti- 
tntioD,  of  the  removal  of  his  disability. 

It  will  not  do.    He  had  no  term.    No  effect  is  given  to  the  words  of  your  ' 
statutes  in  that  way ;  and  more  than  that,  senators,  these  learned  and  aatattf 


i„s.odb,  Google 


452  lUPfiACHMENT   OF  THE   PBESIDGNT. 

counsel  koew  right  well  that  they  changed  in  their  own  luiods,  and  changed  by 
the  words  of  their  own  argument,  the  very  language  of  the  statute,  so  that  it 
ebould  have  read  to  accomplish  their  purposes;  "that  the  office  shall  expire 
within  one  mouth  after  the  end  of  the  term  ire  which  they  may  have  been 
appointed,"  not  "in  oiie  month  after  the  end  of  the  term  of  the  President  hy 
whom,  appointed,"  as  the  statute  does  read ;  hut  their  logic  rests  upon  the 
'  assumption  that  the  statute  contains  the  words  which  it  does  not  contain,  "that 
their  ot&ce  shall  expire  within  one  month  after  the  term  in  which  they  may 
have  beeri  appointed." 

Concede  that,  change  the  law  in  that  way  in  order  to  accommodate  this  guilty 
man,  and  I  will  admit  that  you  arrive  at  this  conclusion,  and  that  is  about  as 
ahsurd  as  the  other,  giving  their  construction  to  the  la%  changing  its  language 
from  what  it  is,  "  that  the  office  shall  expire  in  one  month  after  the  term  of  the 
President  hy  whom  appointed,"  so  that  it  shall  read  •'  after  the  end  of  one  month 
from  the  end  of  the  term  in  which  they  were  appointed,"  aad  it  reeults  that 
ever  since  the  4th  day  of  April,  1865,  the  people  of  the  United  States  have 
been  without  a  conBlitutional  or  lawful  Secretary  of  State,  without  a  constitu- 
tional Secretary  of  the  Treasury,  without  a  constitutional  Secretary  of  the  Navy, 
aud  without  a  constitutional  Secretary  of  War,  because,  accepting  the  asBump- 
tions  of  these  gentlemen,  that  by  this  word  "  term  "  In  the  statute  is  meant  the 
term  m  whi>:h,thny  were  appointed,  and  not  the  term  of  the  President  hy  whom 
they  were  appointed,  admit  their  premises,  and  no  mortal  man  can  escape  the 
conclusion  that  the  offices  all  became  vacant  on  the  4th  day  of  April,  1865. 
That  is  the  position  assumed  by  these  gentlemen,  for  the  simple  reason  that 
these  four  Secretaries  were  every  one  of  them  appointed  by  Mr.  Lincoln  in  hia 
first  term,  which  first  term  expired  on  the  4th  day  of  March,  1865. 

Senators,  that  is  not  the  meaning  of  your  law.  "The  reasoif  of  the  law  is 
the  life  of  the  Jaw,"  The  reason  of  the  law  was  simply  this:  that  the  Presi- 
dents elected  by  the  people  for  a  term — and  no  olher  Presidents  have  a  term — 
flhould  by  operation  of  law,  upon  their  coming  to  the  office,  he  relieved,  without 
any  intervention  of  theirs,  of  all  the  several  heads  of  departments  who  had 
been  appointed  hy  their  predecessors.  That  is  the  meaning  of  the  law.  That 
IB  all  there  is  of  it.  So  far  as  this  question  of  the  right  of  an  incoming  Presi- 1 
dent  to  a  new  cabinet  is  concerned,  that  is  the  extent  of  it.  The  word  "term"  i 
determines  it.  Did  that  mean  that  a  President  re-elected  for  a  term  and  there--' 
by  contimting  in  the  office  should  be  relieved  from  his  own  appointees  hy  opeia- 
tion  of  law,  and  that,  too,  without  his  consent,  and,  if  you  please,  against  his 
wisht  It  never  entered  into  the  mind  of  a  single  member  of  the  thirty-ninth 
Congress.  I  venture  to  say  that  no  utterance  of  tliat  sort  is  found  recorded 
upon  the  debates  touching  this  reform  tn  the  legislation  of  the  country  con- 
trolling executive  appointments.  What  right  had  Mr.  Lincoln  to  complain  that 
the  law  did  not  vacate  the  heads  of  departments  hy  its  own  operation  for 
his  benefit  when  he  had  filled  them  himself!  The  law  was  passed  for  no  such 
purpose.  I  read  the  hiw  literally  as  it  is.  They  were  to  hold  their  offices,  in 
the  light  of  the  reason  of  the  law,  during  the  entire  term,  if  it  should  be  eight 

J  ears  or  twelve  years  or  sixteen  years,  of  the  President  by  wh</m  they  were 
ppointed,  aud  their  office  was  to  expire  within  one  month  after  the  expiration 
bf  the  term  of  the  President  hy  whom  they  were  appointed,  not  within  cue 
tnonth  after  the  expiration  of  the  term  in  which  they  were  appointed. 
■  That  is  my  position  in  regard  to  this  question.  I  have  no  doubt  about  its 
being  the  true  construction  of  the  law,  neither  had  the  accused ;  and  I  stated  to 
the  Senate  yesterday  my  reasons  for  the  assertion ;  I  do  not  propose  to  repeat 
them  to-day.  The  Senate  did  me  the  honor  to  listen  and  attend  ta  my  remarks 
pn'  that  subject,  wherein  the  President,  by  every  step  he  took  until  this  impeach- 
Qient  W8B  inBtituted,  confessed  that  that  was  the  operation  of  this  law,  aim  these 
heads  of  departments  might  avail  themselves  of  it. 
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In  the  act  of  1792  my  attention  is  called  to  another  provision  of  it,  which  I 
did  not  read,  which  shows  the  operation  of  this  word  "  term  "  still  more  strongly 
than  doea  the  provision  of  the  twelfth  section,  which  I  read.  It  is  found  ia  the 
tenth  section  of  the  act,  which  provides — 

That  whenever  the  offices  of  President  and  Viee-Preflident  shall  both  become  vacant  the 
Secretary  of  State  shall  forthwith  cause  a  notification  thereof  to  be  made  to  the  eseculive  of 
ever;  State,  and  sbatl  also  cauae  the  same  to  be  published  in  at  least  one  of  the  newspapers 
prioted  in  each  State,  specifying  Chat  electors  of  the  President  of  the  IJDited  States  shall  ba 
appointed  or  chosen  io  the  several  States  Withiu  tbirty-fotir  days  preceding  the  first  Wednes- 
day in  December  then  neit  ensuing;  Provided,  There  shall  be  the  space  of  two  months 
between  the  date  of  such  notification  aud  the  said  first  Wednesday  in  December ;  but  if 
there  shall  not  be  the  space  of  two  months  between  tbe  dale  of  siich  notificfttion  and  the  first 
Wednesday  in  December,  and  if  the  Itrm  Ibc  which  the  President  and  Yice-President  ust  In 
office  were  elected  shall  not  expire  on  the  3d  day  of  March  next  ensuing',  then  the  Secretory 
of  State  shall  specif;  in  the  notification  Chat  the  electors  shall  be  appointed  or  chosen  within 
thirty-four  days  preceding  the  first  Wednesdayin  December  in  the  year  neit  ensuing,  within 
which  time  the  electors  shall  accordingly  be  appointed  or  chosen — 
Showing  that  this  term  hy  the  express  provisions  of  the  law  is  limited  every- 
where and  intended  to  be  limited  everywhere  within  the  meaning  and  sense  of 
the  Constitution.  Tbat  being  so  there  ia  no  person  who  ha8  a  term  but  the 
President  elected  by  the  people.  There  is  no  person,  therefore,  whose  appoint- 
ment can,  by  any  possibility,  be  within  the  piovisions  of  this  proviso  but  such 
a  President,  and  iu  that  case  the  Secretary  of  War  and  tiie  other  Secretaries  of 
the  various  departments  ace  under  tbe  operation  of  the  statute  within  the  pro- 
viso, 80  aa  to  limit  and  determine  their  offices  at  the  expiration  of  one  month 
after  the  inauguration  of  a  successor  elected  also  to  a  term.  It  is  the  only  con- 
etruction  which  gives  effect  to  all  the  words  of  the  statute. 

There  is  one  other  point  in  this  matter,  and  I  have  done  with  it.  The  gentle- 
men give  this  proviso  a  retroactive  operation  in  order  to  get  along  with  their 
case,  and,  as  I  showed  to  the  Senate,  vacate  the  offices  really  by  making  the 
statute  read  as  it  does  not  read,  that  these  officers  are  to  go  out  of  offiice  one 
month  after  the  expiration  of  the  term  in  which  they  w«re appointed.  In  order 
to  get  up  this  construction  they  give  a  retrospective  operation  to  the  act,  and 
mate  it  take  effect  two  years  before  its  passage,  and  make  it  vacate  the  four 
executive  departments  I  have  named  on  the  4th  day  of  April,  1865,  when  in 
point  of  fact  the  act  was  not  passed  until  the  2d  day  of  March,  1867.  I  have 
just  this  to  remark  on  that  subject,  that  it  is  a  settled  rule  of  the  law  that  a  retro- 
spective operation  can  he  given  to  no  statute  whatever  without  express  words. 
The  counsel  for  the  President  admits  there  are  no  express  words  in  the  proviso. 
That  is  the  language  of  his  own  argument.  I  hold  him  to  it,  and  I  ask  tbe 
Senate  to  pass  upon  it.  I  refer  to  the  authority  of  Sedgwick  on  Statutory  and 
Constitutional  Law,  page  190  : 

The  effort  of  the  English  courts  appears  indeed  always  to  be  to  give  the  smtutes  of  that 
kingdom  a  prospective  effect  only,  unless  Che  language  is  so  clear  and  imperative  aa  noC  Io 
ftdmit  of  doubt. 


In  this  country  the  same  opposition  to  giving  statutes  a  retroactive  effect  has  been  mani- 
fested, and  such  is  the  general  tenor  of  our  decisions. 

I  have  no  doubt  of  it.  The  express  language  of  the  first  clause  of  the  law 
gives  it  a  retrospective  operation  in  one  sense  of  the  word,  that  is,  it  embraces 
every  officer  heretofore  appointed  by  and  with  the  advice  and  consent  of  the 
Senate,  and  by  express  language  every  officer  hereafter  to  be  so  appoiiited.  But 
this  proviso,  in  the  words  of  Mr.  Curtis,  contains  no  express  language  of  that 
kind,  and  on  the  contrary,  contains  words  which  exclude  the  conclusion.  I 
leave  the  question  there.  If  Mr.  Lincoln  had  lived  I  think  every  senator  must 
agree  that  under  this  statute  and  within  the  reason  of  the  law  he  could  not  have  | 
ftvaile^  himself  of  the  acts  of  1789  and  1795  to  remove  a  single  head  of  depart- 1 
m^nt  appointed  by  himself  at  any  time  during  his  term ;  and  I  do  not  care  now  '; 
often  his  term  was  renewed  it  was  still  the  term  and  answered  to  the  atatate, : 
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and  he  was  still  the  Frraident  hj  whom  these  officers  were  appointed.  And 
when  his  term  expired,  whether, it  was  renewed  twice  or  three  or  four  timea, 
when  his  term  had  expired  the  proviso  injuturo  took  effect  according  to  its  own 
express  language,  and  the  offices  by  operation  of  law  became  vacated  one  month 
after  the  expiration  of  that  term,  and  that  term  never  does  expire  until  the  end 
of  the  time  limited. 

I  have  nothing  further  to  say.  Senators,  upon  this  point.  I  think  I  have  made 
it  plain  enough. 

Having  eaid  this,  allow  me  to  remark  in  this  connection  that  I  think  my 
honorable  and  learned  friend  from  Ohio,  [Mr.  Groesheck,]  in  his  argument,  spoke 
a  little  hastily  and  a  little  inconsiderately  when  he  ventared  to  tell  the  Senate 
that  unless  Mr.  Stanton  waa  protected  by  the  tenure-of  office  act  the  first  eight 
■-articles  of  impeachment  must  fail.  Passing  the  questioa  of  removal,  about 
which  I  have  said  enough,  and  more  than  enough,  how  can  anybody  agree  with 
tJie  honorable  gentleman  in  his  conclusion  touching  this  matter  of  appoiutment  7 
What  man  can  say  one  word,  one  intelligible  word  in  justification  of  the  position 
that  the  act  of  1867  did  not  sweep  away  eveiy  line  and  letter  of  the  power  of 
appointment  conferred  on  the  President  by  the  acts  of  1789  and  1795,  as  to 
every  officer,  appointable  by  and  with  the  advice  and  consent  of  the  Senate  1 
I  have  asked  the  attention  of  the  Senate  before,  and  beg  pardon  for  asking  their 
attention  again  to  the  express  words  of  the  act  which  settle  beyond  controversy 
that  point.     Those  words  are  ; 

Ttiiit  every  perHon  holding  any  civil  office  to  which  he  has  been  appointed,  by  &nd  with 
the  advice  and  Rongent  of  the  Sedate,  >  •  •  ■  shall  be  entitled  1«h»ld  such  office 
until  a  BUcetsBor  shall  have  been  in  like  manner  appointed  and  duly  quahfied. 

The  proviso,  even  allowing  it  to  have  the  efect  and  operation  which  the  gen- 
tlemen claim,  only  vacates  the  office;  but  it  does  not  allow  a  successor  to  be 
appointed.  There  ia  not  a  word  or  syllable  of  that  sort  in  it.  The  statute  then 
stands  declaring  in  substance  that  all  vacancies  in  all  these  departments  shall 
hereafter  be  filled  only  by  and  with  the  advice  and  consent  of  the  Senate,  save 
ai  it  may  be  qualified  by  the  third  section ;  and  what  is  that } 

That  the  President  shall  I 
recesa  of  the  Senate,  byreas 
expire  at  the  end  of  their  next  sesiion  thereafter. 

Showing  additional  reasons  in  support  of  my  position  that  this  statute  neces- 
sarily repeals  the  acta  of  1789  and  1795;  that  he  may  merely  fill  up  during  the 
recess ;  reiterating,  in  other  worda,  the  provision  of  the  Constitution  itself,  but  by 
law  absolutely  limiting  and  restricting  his  power  of  appointment  to  vacancies 
during  the  recess. 

And  if  no  appointment,  by  aud  with  the  advice  noA  consent  of  the  Senate,  shall  be  made 
U>  such  office  so  vacant  or  temporarily  filled  as  aforesaid  <larinB  Buch  neit  session  of  the 
Senate,  suchoBiRe  shall  remain  in  abeyanue,  without  any  salary,  fees,  or  emoluments  attaihed 
thereto,  onUI  the  same  shall  be  filled  by  appointment  thereto,  by  and  with  the  advice  and 
consent  of  the  Senate. 

Showing,  as  plainly  as  language  can  show,  that  the  President's  power  over 
the  premises  is  by  law  absolutely  excluded. 

And  during  such  time  all  the  powers  and  duties  belonging  to  anch  office  shall  be  exercised 
by  Buob  other  officer  as  may  by  law  exercise  such  powers  and  duties  in  case  of  a  vacancy  in 
such  office. 

This  throws  you  back  upon  the  provisions  of  the  act  of  1863,  but  there  is 
the  express  provision  that  the  office  shall  remain  in  abeyance.  Here  is  an 
appointment  ad  interim  during  tbe  aesaion  of  the  Senate  ;  here  is  an  appoint- 
ment ad  interim  to  fill  a  vacancy  which  did  not  arise  during  the  receaa  ;  here  is 
an  appointment  ad  interim  to  fill  a  vacancy  created  by  an  act  of  removal  by 
himaelf;  and  what  do  the  gentlemen  aay  to  it?  Why  it  did  not  eucbeed,  I 
answered  yesterday,  that  the  very  words  of  tbe  etatute  declare  that  the  ieaoaiice 
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of  the  letter  of  authority  shall  be  itself  a  high  miademeanor.     That  is  auBver 
enongh. 

But  what  elee  is  said  about  this  thing }  The  gentlemen  come  here  to 
argue  and  put  it  in  the  answer  of  the  Preeident  that  the  act  of  1867  is  uncpn- 
stitntional  and  void.  They  have  atgued  for  hours  to  the  Senate  to  assure 
them  that  no  man  can  be  guilty  of  a  crime  for  the  violation  of  an  uuconstitu- 
tional  act,  because  it  was  no  law  that  he  violated.  Why  all  this  effort,  Sena- 
tors, by  these  learned  counsel  7  Why  this  solemn  averment  in  the  answer  of 
the  President  that  the  act  of  1867  is  unconstituUonal  and  void, if,  after  nil,  there^ 
was  no  violation  of  its  provisions  ;  if,  after  all,  it  was  no  crime  for  him  to  make 
this  ad  interim  appointment ;  if,  after  all,  the  acts  of  1799  and  1795  remain  in 
full  force  f  Senators,  I  have  no  patience  to  pursue  an  ailment  of  this  sort. 
The  position  assumed  is  utterly  inexcusable,  utterly  indefensible.  Admitting 
Mr,  Stanton,  if  you  please,  to  be  within  the  proviso;  admitting  that  the  proviso 
operated  retrospectively ;  admitting  that  it  vacated  hia  office  on  the  4th  day  of 
April,  1865,  as  also  the  offices  of  Mr.  Seward  and  Mr.  Welles  and  Mr.  McCul- 
loch,  leaving  the  republic  without  any  lawful  heads  to  those  departments,  accept- 
ing the  absurd  propositions  of  these  gentlemen,  and  I  ask  you  what  answer  is 
that  to  the  second  and  third  and  eighth  articles  of  accusation  against  the  Freel-  . 
dent  that  he  committed  a  high  crime  and  misdemeanor  in  office  in  that  he  issued 
a  letter  of  authority  contrary  to  the  provisions  of  the  sixth  section  ?  It  is  just 
no  answer  at  all.     I  think  the  counsel  must  so  understand  it  themselves. 

What  answer  is  that,  also,  I  ask  you.  Senators,  to  the  charges  in  the  fourth, 
fifth,  sixth,  and  seventh  articles,  that  be  entered  into  conspiracy  with  Thomas 
to  prevent  the  execution  of  the  law,  and  the  averment  in  the  eleventh  article, 
which  averments  are  divisible,  a.s  every  lawyer  knows,  that  he  attempted  by 
device  and  contrivance  to  prevent  the  execution  of  the  law  and  to  prevent  the 
Secretary  of  War,  Edwin  M.  Stanton,  from  resuming  the  functions  of  the  office 
in  obedience  to  the  requirements  of  the  act  of  1867,  which  is  also  made  a  crime 
by  yonr  act  of  1861  touching  conspiracies,  which  is  a  crime  at  common  law,  as 
I  read  in  the  hearing  of  the  Senate  from  4  Bacon,  and  which  crime  at  common 
law  is  made  indictable  by  your  act  of  1801,  and  so  affirmed  by  the  decisions  of 
the  circuit  court  of  your  District,  and  by  the  decision  of  the  Supreme  Court  of 
the  United  States,  which  I  also  read  in  the  hearing  of  the  Senate.  I  ask  sena- 
tors to  consider  whether,  admitting  that  the  Secretary  of  War  had  ceased  to  be 
entitled  to  the  office,  and  was  not  to  be  prtitected  in  the  office  by  operation  of 
the  law,  the  President  must  go  acquit  of  these  conspiracies  into  which  he  has 
entered  and  for  the  very  purpose  alleged,  as  confessed  by  himself  in  his  letter 
which  I  read  yesterday  in  the  hearing  of  the  Senate,  and  must  go  acquit 
of  issuing  this  letter  of  authority  in  direct  violation  of  the  sixth  section  of 
the  act. 

There  were  other  words  uttered  by  the  counsel  here  to  show  that  there 
ivas  a  great  deal  more  in  this  accusation  than  these  gentlemen  were  willing 
to  concede.  The  Senate  will  remember  the  language  of  Mr.  Attorney  Gteneral 
Stanbery,  that  this  act  was  an  odious,  ofiensive,  unconstitutional  law,  in  that  it 
attempted  to  impose  penalties  upon  the  Executive  for  discharging  his  executive 
functions,  making  it  a  crime  or  misdemeanor  for  him  to  exercise  his  undoubted 
discretionary  power  as  claimed  in  his  answer  under  the  Constitution.  He  affirmed 
here  with  emphasis  before  the  Senate  that  the  law  was  made  exclusively  for  the 
Executive.  He  forgot.  Senators,  that  the  fifth  section  of  the  act  makes  it  apply 
to  every  man  who  participates  with  the  Executive  voluntarily  in  the  breach  of 
the  law,  and  makes  it  a  high  misdemeanor  for  any  person  to  accept  any  such 
appointment.  &c.,  punishable  by  fine  and  imprisoument  in  the  same  measure 
precisely  as  the  President  himself  is  punishable. 

I  do  not  understand  why  this  line  of  argument  was  entered  upon,  if  my 
friend  from  Ohio  was  right  in  coming  to  the  conclusion  that  there  was  noth- 
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ing  ID  the  conspIrBcy,  tint  there  was  nothing  in  isauing  the  letter  of  atithoritj 
in  violation  of  the  express  penal  provisions  of  the  law,  if  Mr.  Stanton  was 
not  protected  hy  the  law  and  could  be  rightfully  removed.  There  is  a  great 
deal  in  it  beyond  that.  The  Freeideut  had  no  right  to  make  the  appointment. 
That  is  the  express  language  of  your  law.  And  for  doing  it  he  is  liable  to 
indictment  whenever  the  Senate  shall  have  executed  its  power  over  him  by  hia 
removal  from  office.     I  explained  yesterday  bow  it  is  that  he  is  not  liable  to 

Erosecution  before.  Your  ConBtitution  provides  that  after  the  judgment  shall 
e  pronounced  upon  him  of  removal  from  office  he  may  be  held  to  answer  by 
indictment  for  the  crimes  and  misdemeanors  whereof  he  has  been  impeached. 

I  referred  yesterday  to  tlie  tact  disclosed  in  the  e/idence  that  the  President 
has  been  pursuing  these  acts  of  naurpation  in  utter  defiance  and  contempt 
of  tlie  people's  power  to  control  him  since  the  impeachment  was  preferred 
against  him.  I  lead  in  the  bearing  of  the  Senate  yesterday  what  was  sworn  to 
by  Thomas  as  to  the  proposition  to  have  an  order  made  upon  General  Grant  to 
compel  the  surrender  of  the  papers  of  the  Department  of  War  to  his  Secretary  ar2 
interim.  I  read  in  the  hearing  of  the  Senate  yesterday  what  Thomas  swore  to, 
that  the  President  concluded  to  defer  action  upon  the  order  which  Thomas  had 
written  out  and  left  lying  upon  the  table  awaiting  the  resolt  of  impeachment. 
And,  Senators,  something  has  transpired  here  upon  the  floor  in  the  progress  of 
this  case  which  gives  significance  to  this  conversation  between  the  President 
and  Thomas,  and  that  was  the  language  of  his  veteran  and  intrepid  friend  from 
Tennessee,  [Mr.  Nelson.]  who  stood  here  unmoved  while  he  uttered  the  strong 
words  in  the  hearing  of  the  Setiate,  that  it  was  his  own  conviction,  and  it  was 
also  tiie  conviction  and  opinion  of  the  President  himself,  that  the  House  of  Rep- 
resentatives had  no  power  under  the  Constitution  to  impeach  him,  no  matter 
what  he  was  guilty  of,  and  that  the  Senate  of  the  United  States  had  no  power 
under  the  Constitution  as  now  organized  to  try  him  upon  impeachment.  We 
are  very  thankful  that  the  President,  of  hia  grace,  permits  the  Senate  to  sit 
quietly  and  deliberate  on  this  question  presented  by  articles  of  impeachment 
through  the  people's  representatives. 

But  I  ask  senators  to  consider  whether  the  President — for  I  observe  the 
counsel  did  not  intimate  that  the  President  was  willing  to  abide  the  judgment — 
whether  the  President  in  this  matter,  after  all,  is  not  playing  now  the  same  r6le 
which  he  did  play  when  he  availed  himself  of  the  provisions  of  the  tenure-of- 
office  act  to  suspend  Edwin  M.  Stanton  from  office  and  appoint  a  Secretary  ad 
interim  to  await  the  action  of  the  Senate ;  whether  he  is  not  playing  the  same 
t6U  that  he  did  play  further  when  he  availed  himself  of  that  act  and  notified  the 
Senate  of  the  suspension,  together  with  the  reasons  and  the  evidence,  agreeing 
to  allow  the  Senate  to  deliberate,  agreeing,  if  the  Senate  would  concur  in  the 
suspension  and  make  it  absolute,  to  abide  the  judgment,  but,  nevertheless, 
reserving  to  himself  that  unlimited  prerogative  of  executive  power  to  defy  the 
final  judgment  of  the  Senate  if  it  was  not  in  accord  with  his  own.  Is  that  the 
posture  of  this  ease  1  I  think  it  had  been  wall  for  the  President  of  the  United 
States,  when  he  was  informing  us  of  his  opinions  on  the  subject  through  his 
learned  counsel,  to  have  gone  a  step  further  and  to  have  informed  us  whether 
he  would  abide  the  judgment.  He  has  let  us  know  that  we  may  sit  and  try 
him,  ea  he  let  the  Senate  know  before  that  they  might  sit  and  consider  hia 
reasons  of  suspension ;  but  he  let  them  know,  when  they  came  to  a  conclusion 
adverse  to  hie  own,  that  he  would  not  abide  their  judgment, 

He  issued  au  order  to  Thomas.  His  counsel  in  the  opening — and  that  is 
another  signilicaot  fact  in  this  case — said  it  could  not  be  strictly  called  a  mili-^ 
tary  order  ;  yet  the  habitual  custom  of  the  officers  of  the  army  to  obey  all  the 
orders  of  a  superior  gave  it  iu  some  sense  the  force  of  a  military  order,  to  Adju- 
tant General  Thomas,  commanding  him  to  take  possession  of  the  Department 
of  War  while  the  Senate  was  in  session  and  without  consulting  it.    It  would 
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not  snrpnae  tne,  Senators,  at  all,  if  tlie  Presideot  were  to  iasae  an  order  tO'inorroMr 
to  hia  Adjutattt  Greneral  to  disperse  the  Senate,  after  sending  sach  an  utterance 
as  this  here  by  the  lips  of  hiBconnsel,  that  the  Senate  has  no  conetitntionsil  right 
to  try  him  by  reason,  he  eays,  of  the  absence  of  twenty  senators,  exduded  by 
tbo  action  of  this  body,  elected  by  ten  States  entitled  to  representation  on  this 
floor — a  question  which  the  President  of  the  United  States  has  no  more  right  te 
decide  or  to  meddle  with  than  has  the  Czar  of  Rnssia,  It  is  a  piece  of  arro- 
gance and  impudencefor  the  President  of  the  United  Statestosendto  the  Senate 
of  the  United  States  a  message  that  they  are  not  constitutionally  constituted, 
and  have  no  right  to  decide  for  themselves  the  qualification  and  election  of  their 
own  members  when  it  is  the  express  provision  of  the  Constitution  that  they  shall 
have  that  power,  and  no  man  on  earth  shall  challenge  it. 

I  trust  after  this  utterance  of  the  President,  which  is  substantially  a  decla- 
ration that  you  shall  suspend  judgment  in  the  matter  and  defer  to  his  will 
to  a  trial  in  the  courts  when  it  shall  suit  his  convenience  to  inquire  into  Hie 
rights  of  the  people  to  have  their  own  laws  esecut«d,  that  the  Senate  of  the 
United  States  will  prove  itself  in  the  finale  of  this  controversy  with  the  Presi- 
dent possessed  of  the  grand  heroic  spirit  of  which  the  deputies  of  the  nation  were 
possessed  in  1789  in  France,  when  the  king  sent  to  its  bar  his  order  that  the 
representatives  of  the  people  should  disperse.  Its  illustrious  president,  Bailly, 
rising  in  his  place,  was  hailed  by  the  grand  master  with  the  inquiry,  "  You  heard 
the  king's  order,  sir  J  "  "  Yes,  sir,"  and  immediately  turning  to  the  depnties, 
said,  "  r  cannot  adjourn  the  Assembly  until  it  has  deliberated  upon  the  order." 
"Is  that  your  answer?"  said  the  grandmaster.  "Yea,  sir,  and  it  appears  to 
me  that  the  assemblndi  nation  cannot  receive  an  order;"  followed  by  the  words 
of  the  great  tribune  of  the  people,  Mirabeau,  "  Go  tell  those  who  sent  you  that 
bayonets  can  do  nothing  against  the  will  of  the  nation."  That,  sir.  is  our 
answer  to  the  arrogant  woida  of  the  President  that  the  Senate  has  no  constitu- 
tional right  to  sit  in  judgment  upon  the  high  crimes  and  niisdemeanoi-s  whereof 
he  stands  impeached  this  day  by  the  representatives  of  the  people. 

I  have  said  all  that  1  have  occasion  to  say  touching  the  first  eight'  arti- 
cles preferred  against  the  President.  Having  entered  into  this  conspiracy, 
having  issued  this  order  for  removal  unlawfully,  having  issued  this  letter  of 
authority  unlawfully,  it  was  necessary  that  the  President  should  take  another 
step  in  his  guilty  march ;  and  accordingly  he  ventured,  as  conspirators  always 
do,  very  cautiously  upon  the  experiment  of  corrupting  the  conscience  and  stain- 
ing the  honor  of  the  gallant  soldier  who  was  in  command  of  th^militaiy  forces 
of  the  District,  He  had  an  interview  with  him  the  day  after  he  had  issued  this 
order,  the  day  aiter  he  had  issued  this  letter  of  authority,  and  said  to  him,  "  riir, 
this  act  of  186T,  making  appropriations  for  the  army,  which  requires  all  military 
orders  to  pass  through  the  General  of  the  army,  whose  headquarters  are  in  the 
District  of  Columbia,  and  which  declares  also  that  any  violation  of  its  provi- 
sions shall  be  a  high  misdemeanor  in  office,  is  an  unconstitutional  law ;  it  ia  an 
unconstitutional  law,  Greneral,  and  it  is  not  within  the  purview  of  your  commis- 
sion." It  was  simply  a  suggestion  to  the  general  that  his  commander-in-chief 
would  stand  by  him  in  violating  the  law  of  the  land.  It  was  a  suggestion  to 
him  that  it  would  be  a  very  great  accommodation  if  the  commandant  of  the  mil- 
itary forces  of  the  District  of  Columbia  would  receive  his  orders  directly  from  the 
President  and  not  from  the  General  of  the  army. 

It  was  a  confession.  Senators,  by  indirection,  to  be  surfr— that  confeaaion,  how- 
ever, which  always  syllables  itself  upon  the  tongue  of  guilt  when  guilt  speaks 
at  all — that  General  Grant,  the  hero  of  the  century,  who  led  your  battalions  to 
victory  upon  a  hundred  stricken  fields,  having  vindicated  the  supremacy  of  Che 
laws  by  wager  of  battle,  would  surely  here  in  the  capital  be  faithful  to  the  obli- 
gatioQS  and  the  requirements  of  law,  and  refuse  to  strike  hands  with  him.  More 
than  that ;  he  had  put  it  in  writing  and  confessed,  to  which  I  asked  the  atten- 
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tion  of  Spnalors  yesterday,  to  ttis  effect:  "Ton  knew,  General  Grant,  tbat  my 
object  and  purpose  was  to  violate  and  defy  the  law ;  you  accepted  the  office  t^) 
cireamvent  tne."  That  is  his  language  io  his  letter  to  Grant  of  the  10th  of  Feb- 
ruary. And  yet  the  gentlemen  say  it  is  a  miserable  accnsation  !  Is  it  ?  It  is 
BO  mieerable  an  accusation  that  in  any  other  country  than  this,  where  the  laws 
are  enforced  rigidly,  it  would  cost  au  executive  or  railitary  officer  his  head  to 
eaggest  to  any  subordinate  that  he  should  violate  a  law,  anda  penal  law  at  that, 
touching  the  movement  of  troops  and  military  orders,  and  so  plain  that  no  mor- 
tal man  could  mistake  its  meaning.  I  say  no  more  upou  that  point ;  I  leave  it 
with  the  Senate. 

The  act  itself  in  its  second  section  declares  that  a  violation  of  its  provisions 
shall  be  a  high  misdemeanor  in  office,  punishable  by  fine  and  imprisonment  in 
the  penitentiary.  The  rule  of  taw  is  that  an  attempt  to  commit  a  misdemeanor 
is  itself  a  misdemeanor.  It  is  the  rule  of  the  common  law,  and  it  is  the  rule  of 
the  District  happily,  and  governs  the  President,  and  ought  to  govern  him,  and 
ought  to  govern  everybody  else  within  the  District.  I  heard  a  sneer  about  this 
question,  1  thought,  from  one  of  the  counsel,  that  it  was  limited  to  the  District  in 
its  operations.  If  the  legislation  which  is  limited  exclusively  to  the  District  ifl 
to  be  sneered  at  by  counsel,  what  means  the  provision  in  the  Constitution  that 
the  Congress  shall  have  exclusive  legislative  power  over  the  District  1  It  is 
for  the  protection  and  defence  of  the  nation.  But  it  is  not  limited  altogether  to  the 
District  at  last.  The  act  of  1801  was  limited  to  the  District  in  applying  the  com- 
mon-law rule,  but  the  act  which  it,  supports  is  co-extensive  with  the  republic. 
,It  is  not  necessary  that  the  officer  himself  should  be  indictable  in  order  to  hold 
him  impeachable.  It  is  only  necessary  that  the  act  be  did,  by  the  strict  con- 
struction tbat  is  put  upou  this  question  by  the  counsel  for  the  accused,  was  a 
crime  or  misdemeanor  under  the  laws  of  the  country.  That  it  was  such  a  crime 
and  misdemeanor  I  have  shown. 

I  leave  article  nine.  I  now  consider  article  ten,  about  which  a  great  deal  has 
been  said  both  by  the  opening  counsel  and  by  the  concluding  counsel.  The 
President  is  in  that  article  charged  with  an  indictable  offence,  in  this,  that  in  the 
District  of  Columbia  he  uttered  seditious  words — I  am  stating  now  the  substance 
and  legal  effect  of  the  charge — seditious  words  tending  to  incite  the  people  to 
revolt  against  the  thirty-ninth  Congress  and  to  disregard  their  legislation,  assert- 
ing in  terms  that  it  was  no  Congress,  that  it  was  a  body  "  assuming  to  be  a 
Congress,"  "hanging  upon  the  verge  of  the  government;"  committing  also  acts 
of  pnblic  indece*cy,  which,  as  I  showed  to  the  Senate  yesterday  upon  the  authority 
which  I  read,  is  at  common  law  an  indictable  misdemeanor,  showing  a  purpose 
to  violate  the  law  himself  and  to  encourage  and  incite  others  to  violate  the  law. 
'  The  language  of  the  Fresideot  was  thp  language  of  sedition. 

What  did  the  counsel  say  about  it  ?  They  referred  you  to  ihe  sedition  act 
of  1798,  which  expired  by  its  own  limitation,  and  talked  about  its  having  been 
a  very  cdiuus  law.  I  do  not  know  but  they  intimated  that  it  was  a  very  uncon- 
stitutional law.  Pray  what  court  of  the  United  States  ever  so  decided  1  There 
were  prosecutions  under  It,  but  what  court  of  the  United  States  ever  so  decided  f 
What  commanding  authority  upon  the  Constitution  ever  ruled  that  the  law  was 
unconstitutional  7  I  admit  that  no  such  law  as  that  ought  to  he  upon  your 
statute-book,  of  general  operation  and  application  in  this  country,  except  in  a 
day  of  natiotialperil.  That  was  a  day  of  national  peril.  There  was  sedition 
in  the  land.  ITie  French  minister  was  abroad  in  the  republic,  evei-ywhere 
attempting  to  stir  up  the  people  to  enter  into  combinations  abroad  buitful  and 
dangerous  to  the  security  of  American  institutions. 

But  I  pass  it.  The  gentlemen  referred  to  Mr.  Jefferson  coming  into  power 
through  his  hostility  to  the  sedition  act  of  1798 ;  and  he  had  no  sooner  got  into 
pORvei  than  he  re-eaacted  it  as  to  every  officer  and  soldier  of  your  army,  and  it 
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etande  the  law  of  your  republic  from  that  day  to  this.     I  read  from  the  act  of 
1806: 

Any  officer  or  soldier  who  bIisH  use  contemptuous  or  diaroBpectful  words  iwBiDst  the  Presl- 
doDt  of  the  Uoited  Slates,  against  the  Vice-Presideot  thereof,  spfaiast  the  Congress  of  the 
United  States,  or  against  the  chief  maj^istrale  or  legialatuie  of  any  of  the  United  States  iu 
■which  he  may  be  quartered,  if  a  commisBiooed  oflScer,  shall  he  cashiered  or  otherwise  pun- 
ished OS  a  couTt-niartial  shall  direct ;  if  a  non-com  missioned  ofSMr  or  soldier,  he  shall  suffer 
such  pimishment  us  shall  be  inflicted  on  hiui  b;  the  seateDce  of  a  court-martial. 

Even  unffl  death.  That  haa  been  for  more  than  60  years  the  law  of  the 
republic.  Using  disrespect  fill  language  towards  the  President  or  UBtng  disre- 
spectful language  towards  the  Congress  ia  an  offence  in  an  officer  or  soldier. 

The  gentlemen  read  from  the  Constitution  in  the  hope,  I  suppose,  to  show 
thai,  it  was  utterly  impossible  for  the  Congress  of  the  United  States  to  inflict 
pains  and  penalties  by  law  for  seditious  utterances  either  by  their  President  or 
anybody  else.  If  it  were  competent  for  the  Congress  of  1806  to  enact  that 
law,  it  was  equally  competent  for  the  Congress  of  1798  to  enact  a  sedition  law; 
and  by  the  act  of  1801  these  seditious  utterances  made  in  your  District  are 
indictable  as  misdemeanors,  whether  made  by  the  President  or  anybody  else, 
and  especially  in  an  official  charged  with  the  execution  of  the  laws — for,  as  I 
read  yesterday,  a  refusal  to  do  an  act  required  by  the  law  of  an  officer  is  at 
common  law  indictable  ;  the  attempt  to  procure  another  or  others  to  violate  law, 
on  the  part  of  such  officer,  is  also  indictable ;  and,  in  general,  seditious  utter- 
ances by  an  executive  officer  at  the  common  law  always  were  indictable  ;  that 
is  to  say,  to  incite  the  people  to  resistance  to  law  or  to  incite  the  officers  of  the 
army  to  mutiny  or  to  disregard  law. 

But,  say  counsel,  this  is  his  guaranteed  right  under  the  Constitntion.  The 
freedom  of  speech,  says  the  gentleman,  is  not  to  be  restricted  by  a  law  of  Con- 
gress. How  is  that  answered  by  this  act  of  1806,  which  subjects  every  soldier 
in  your  army  and  every  officer  in  your  army  to  court-martiiil  for  using  disre- 
spectful words  of  the  President  or  of  the  Congress  or  of  his  superior  officers  t 
The  freedom  of  speech  guaranteed  by  the  Constitution  to  all  the  people  of  the 
United  States  is  that  freedom  of  speech  which  respects,  first,  the  right  of  the 
nation  itself,  which  respects  the  supremacy  of  the  nation's  laws,  and  which 
finally  respects  the  rights  of  every  citizen  of  the  republic.  I  believe  in  that 
freedom  of  speech.  That  is  the  freedom  of  speech  to  which  the  learned  gentle- 
man from  New  York  referred  when  he  quoted  the  words  of  Milton :  "  Giveme 
the  liberty  to  know,  to 'argue,  and  to  utter  freely  according  lo  conscience,  above 
all  liberties,"  That  is  the  liberty  which  respects  the  rights  of  nations  and  the 
rights  of  individnals,  which  is  called  that  virtuous  liberty,  a  day,  an  hour  of 
which  is  worth  a  whole  eternity  of  bondage.  That  ia  our  American  constitu- 
tional liberty — the  liberty  in  defence  of  which  the  noblest  and  the  best  of  our 
race,  men  of  whom  the  world  was  not  worthy,  have  suffered  hunger  and  thirst, 
cold  and  nakedness,  the  jeer  of  hate,  the  scowl  of  power,  the  gloom  of  the  dun- 
geon, the  torture  of  the  wheel,  the  agony  of  the  fagot,  the  ignominy  of  the 
scaffold  and  the  cross,  and  by  their  living  and  their  dying  glorified  human  nature 
and  attested  its  claim  to  immortality.  I  stand.  Senators,  for  that  freedom  of 
speech;  but  I  stand  against  that  freedom  of  speech  which  would  disturb  the 
peace  of  nations  and  disturb  the  repose  of  men  even  in  their  graves. 

There  is.  Senators,  but  one  other  part  of  this  case  that  I  deem  it  my  duty 
particularly  further  to  discuss  ;  and  that  is  the  allegation  contained  in  the  11th 
article,  which  alleges  specifically  the  attempt,  not  the  accomplishment,  of  the 
acts,  but  rests  on  all  the  evidence,  which  applies  to  all  the  other  articles  prefer- 
red against  this  accused  and  ^ilty  man — the  attempts  by  devices  to  incite  the 
people  to  resistance  against  their  own  Congress  and  its  laws  by  declaring  that 
It  was  a  Congress  of  only  part  of  the  States ;  the  attempt  to  prevent  the  ratifica- 
tion by  the  legislatures  of  the  several  States  of  the  14th  article  of  amendment 
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preferred  by  the  thirty-ninth  Congress  on  the  same  ground  that  it  waa  not  the 
Congress  of  the  nation  and  had  no  power  to  propose  an  article  of  amendment 
to  the  Conetitution,  a  position  asserted  by  bim  even  in  his  messages  to  the  Con- 
gress, reasserted  in  his  speech ;  an  attempt  to  prevent  the  ^execution  of  the  ten- 
ure-of-office  act ;  an  attempt  to  prevent  Uie  execution  of  the  act  making  appro- 

S nations  for  the  support  of  the  army  and  the  Department  of  War,  passed 
[arch  2,  1867  ;  an  attempt  to  defeat  the  operation  and  execution  of  the  act  for 
the  more  efficient  government  of  the  rebel  States. 

Why,  said  the  learned  gentleman  from  Ohio,  [Mr.  Groesbeck,]  the  evidence  that 
we  introduce  to  support  this  last  averment  of  the  lllh  article,  it  appears,  was  a 
thing  done  by  the  President  some  months  before  the  act  was  passed.  The 
gentieman  was  entirely  right  in  his  dates,  but  he  was  altogether  wrong  in  hia 
conclusion.  We  introduced  the  telegram  for  no  such  purpose.  We  introduced 
the  telegram  in  order  to  sustain  that  averment  of  the  11th  article  that  he 
attempted  to  defeat  the  ratification  of  the  14th  article  of  amendment,  an  amend- 
ment essential  to  the  future  safety  of  the  republic,  by  the  judgment  of  25,000,000 
men  who  have  so  solemnly  declared  by  its  ratification  in  S3  of  the  organized 
States  of  the  Union. 

This  14th  article  of  amendment,  as  the  Senate  will  recollect,  was  passed  about 
the  month  of  June,  1866,  by  the  thirty-ninth  Congress.  After  it  had  been 
passed,  and  ratified  perhaps  by  some  of  the  States,  the  President  sent  this  tele- 
gram to  Governor  Parsons  of  Alabama,  dated  January  17,  1867  : 

What  possible  good  can  be  obtained  hj  recousideriag  the  conatitutional  amendment  ? 

It  had  already  been  rejected  by  that  legislature. 

^know  of  none  in  Ihe  present  posture  of  affairs  ;  and  I  do  n 
whole  country  will  ^uatain  any  get  of  individuals  in  attempts  ti 
of  our  gorernmant  by  eaabling  acts  or  otherwise. 

"Any  set  of  individuals  ;"   not  a  congress,  but  a  simple  mob. 

I  belisTe,  on  the  contrary,  that  they  will  eventaally  uphold  all  who  have  patriotism  and 
conr^B  to  stand  b;  the  Constitntion,  and  lo  place  their  confidence  in  the  people.  There 
should  be  no  faltering  on  the  part  of  those  who  are  honeat  in  theii  determination  to  sustain 
the  several  co-ordinate  departments  of  the  government  in  accordance  with  it;  original  design. 

Coupled  with  his  messages  to  Congress,  coupled  with  the  utterances  of  his 
counsel  from  Tennessee,  what  is  all  this  but  an  affirmation  on  the  part  of  the 
President  that  the  States  lately  in  insurrection  after  all  bold  the  power  over  the 

fieople  of  the  organized  States  of  this  Union  to  the  extent  that  they  can  neither 
egislate  for  the  government  of  those  disordered  communities,  nor  amend  their 
own  constitution  even  for  the  government  and  protection  of  theniselves  T  If 
it  does  not  mean  tbat,  it  means  nothing.  In  the  language  of  the  learned 
counsel  from  New  York,  who  appears  as  the  able  advocate  of  the  President  at 
thifl  bar,  it  is  an  attempt  on  the  part  of  the  President  to  revive  an  expiring 
rebetlioB,  "  the  lost  cause."  It  is  an  utterance  of  his  to  the  effect  that  unless 
the  ten  States  lately  in  insurrection  choose  tn  assent,  the  people  of  the  organized 
States  shall  not  amend  their  constitution.  The  President  calls  on  men  to  rally 
to  hie  standard  in  support  of  the  co-ordinate  departments  of  the  government 
against  these  encroachments  of  a  "  set  of  individuals"  upon  the  rights  of  the 
people. 

Senators,  you  remember  well  what  the  general  provisions  of  the  14tb  article 
of  the  amendment  were.     I  desire,  however,  to  the  right  understanding  of  this 

aaestion  elsewhere  as  well  as  here,  that  this  article  of  amendment  shall  go  into 
le  record  of  this  case,  thus  assailed  by  the  President  in  his  conspiracy  with 
those  lately  in  rebellion,  in  liis  attempt  to  revive  '■  the  lost  cause,"  in  liia  attempt 
to  impose  a  fetter  upon  the  nation  which  at  last  will  work  its  ruin  and  crown  the 
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reWlion  itself  with  Bucceee.     The  fourteenth  article  of  acoendment  ie  in  these 


Srction  1.  All  peisons  boru  or  natnraKzed  in  tlie  United  States,  and  subject  to  the  jnrls- 
diction  thereof,  are  citizens  of  the  United  States  and  of  the  Bute  nherein  tney  reside.  No 
3tat«  shail  make  or  etiforee  anj  law  which  sball  abridge  the  privi1e»s  or  immunitieB  of  citi- 
zens of  the  United  States :  nor  shall  aay  State  deprive  any  person  of  life,  li1>erty,  or  property 
withoat  due  process  of  law,  nor  denj  U>  bdj  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  law. 

Sec.  S.  BepresentatiTes  sball  be  apportioned  among  the  aeveritl  States  according  to  their 
respective  numbers,  counting  the  whole  number  of  persons  in  each  State,  eicludinf;  Indians 
not  fised.  But  when  the  rieht  to  vote  at  any  election  for  the  choice  of  electors  for  President 
and  Vice-President  of  the  United  States,  representatives  in  Congress,  th^eiecutivo  and 
jndicial  officers  of  a  State,  or  the  niembera  of  the  legislatare  thereof  is  denied  to  any  of  the 
male  iphabilanls  of  sucb  State  being  twentj-one  years  of  age  and  citizens  of  the  Unit«d 
Stales,  or  in  auy  way  abridged,  except  for  participation  in  rebellion  or  other  crime,  the  basis 
of  representation  therein  shall  be  reduced  in  the  proportion  which  the  number  of  such  male 
citisens  shall  bear  to  the  whole  number  of  male  citizens  twenty  one  years  of  age  in  sucb 
Stale. 

Sec.  3.  po  person  shall  be  a  senator  or  representative  in  Congress,  <tr  elector  of  President 
and  Vice-President,  or  hold  any  ofBce,  civi!  or  military,  under  the  United  States,  or  under 
any  State,  who,  having  previously  taken  an  oatb  as  a  member  of  Congress,  or  as  an  ofEcar 
of  the  United  States,  or  as  a  member  of  any  State  legislature,  or  as  an  enecutive  or  judicial 
officer  of  any  State,  to  support  the  Constitution  of  the  United  States,  shall  have  engaged  in 
insurrection  or  rebellion  against  the  same,  or  given  aid  or  comfort  to  the  enemies  thereof. 
But  Congress  may,  by  a  vote  of  two-thirda  of  each  house,  remove  such  disability. 

Sec.  4.  The  validity  of  the  public  debt  of  the  United  States  authorized  by  law,  including 
debts  incurred  for  payment  of  pensions  and  bounties  for  services  in  suppressing  insurrection 
or  rebellion,  shall  not  be  questioned.  But  neither  the  United  Stales  nor  any  State  shall 
assume  or  pay  any  debt  or  obligation  incurred  in  aid  of  insurrection  or  rebellion  against  the 
United  States,  or  any  claim  for  the  loss  or  emancipation  of  any  slave  ;  but  all  such  debts, 
obligations,  and  claims  shall  be  held  illegal  and  void. 

Sec.  5.  Tbat  Congress  shall  have  power  to  enforce,  by  appropriate  legislation,  the  provi- 
sions of  tills  article. 

That  is  the  article  which  the  people  desire  to  adopt,  and  which  the  Presi- 
dent by  co-operatioii  and  combination  with  those  lately  in  rebellion  seeks  to 
defeat.  What  right  had  he  to  meddle  with  it?  The  gentlemen  undertook  to 
draw  a  diatinction  between  Andrew  Johnson  the  citizen,  and  Andrew  Johnson 
the  President.  I  thought,  Senators,  at  the  time  I  could  see  some  significance  in 
it.  It  was  a  little  hard  for  them  to  stand  here  aad  defend  the  right  of  the 
President  under  his  sworn  obligation  to  take  care  that  the  laws  be  faithfully 
executed,  and  to  anpport  the  Constitution  under  the  law  and  in  accordance  with 
the  law  and  the  limitations  of  the  law,  to  excuse  him  as  President  for  any  of 
those  utterances.  It  was  a  much  more  easy  matter,  if  you  will,  to  excuse  him  ■ 
as  private  citizen  Andrew  Johnson  tor  saying  that  the  people  were  without  a, 
CougresH,  and  that  being  withoat  a  Congress  their  legislation  was  void,  and,  of 
course,  was  not  to  be  enforced  except  in  so  far  as  he  saw  fit  to  approve  or  to 
enforce  it ;  tbat  being  without  a  Congress,  they  had  no  right  to  propose  this 
article  of  amendment  essential  to  the  future  life  of  the  republic.  What  was  this 
at  last  but  saying  that  rebellion  works  no  forfeiture !  What  was  this  at  last 
but  saying  that  by  acts  of  secession  and  acts  of  rebellion  in  sufficient  numbers 
among  eleven  States,  or  more  than  one-fourth  of  all  the  States  of  the  Union, 
and  a  peraistelit  refusal  to  elect  members  to  Congress,  they  thereby  deprive  the 
people  of  legislative  power,  and  by  the  same  method  deprive  the  people  of  the 
power  to  propose  amendments  to  their  own  Constitution  i 

No  more  offensive  words,  Senators,  ever  were  uttered  by  an  executive  officer  in 
this  country  or  any  country;  no  utterances  more  offensive  could  by  possibility 
be  made  by  Andrew  Johnson.  They  are  understood  by  the  common,  plain 
people  as  the  utterances  of  an  expiring  .rebellion  in  the  aid  of  the  lost  cause. 
Hostility  to  the  amendment — whyt  Because,  among  other  things,  it  forever 
makes  slavery  impossibie  in  the  land;  because,  among  other  things,  it  loakeB 
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the  repudiation  of  the  plighted  faith  of  this  nation,  either  to  ita  liTing  or  to  its 
dead  defenders,  forever  impoBBible  in  the  land ;  because,  by  its  further  provisions, 
it  makes  the  assumption  of  any  debt  or  liability  contracted  in  aid  of  the  rebrihon, 
eithei-by  State  or  congressional  legislation, foreverimpossible  in  the  land;  because, 
by  its  nrovisions,  it  makes  compenaatioa  for  slaves  forever  impossible  in  the  land, 
either  ty  congressional  enactment  or  by  State  legislation.  Is  that  the  secret  of 
this  hostility  1  If  not,  then  what  is  it  7  Simply  that  yon  have  no  Congresa  and 
no  right  to  amend  the  Constitntion;  that  your  nationality  is  broken  up  and  de- 
stroyed. And  his  own  adviser  and  counsellor  in  this  presence  took  the  same 
ground,  only  he  attempted  to  qnalify  it  by  saying  that  you  might  have  the  power 
of  ordinary  legislation,  although  you  had  no  power  of  impeach  me  iit,  and  said  that 
was  the  President's  opinion  ;  gave  us  notice  in  advance  that  that  was  the'  Presi- 
dent's opinion.  He  will  allow  you  to  proceed  with  the  mockery  of  the  trial, 
giving  you  notice,  however,  that  you  have  no  right  to  pronounce  judgment 
unless  you  pronounce  judgment  of  acquittal ! 

As  I  said  before,  all  the  facts  of  this  case  support  the  averment  of  the 
eleventh  article  of  impeachment.  I  do  not  propose  to  review  them.^  I  have 
referred  already  at  sufficient  length  to  the  facts  which  do  support  it.  I  only 
ask  senators  to  remember  when  they  come  to  deliberate  that  there  are  several 
averments  in  the  eleventh  article  of  these  attempts  to  violate  the  law  which  I 
have  shown  by  your  act  of  1801  and  the  rule  of  common  law  are  indictable  in  the 
■  District;  that  these  were  committed  within  the  District;  and  that  the  aver- 
ments are  divisible.  You  might  find  him  not  guilty  of  one  of  the  averments 
iu  the  eleventh  article  and  find  him  guilty  of  another.  Surely  you  will  find  him 
guilty,  and  must  find  him  guilty,  upon  your  consciences,  if  you  hold  it  to  be 
B.  crime  for  the  President  purposely  and  deliberately  to  attempt  to  prevent  the 
execution  of  a  law  of  Congress,  with  or  without  force,  with  or  without  threat  or 
intimidation.  You  must  under  the  eleventh  article  find  this  man  guilty  of  hav- 
ing entered  into  such  combination  and  having  contrived  and  devised  to  defeat 
and  hinder  and  prevent,  as  averred  in  that  article,  the  execution  of  the  tenure-, 
of-office  act,  especially,  as  therein  averred,  to  prevent  th  S  t  y  f  War  from 
forthwith  resuming  the  functions  of  his  office  in  ohed  tl        q  irements 

of  the  act.     And  it  is  no  matter  whether  Secretary  St     t  w  th  n  the  act 

or  without  it,  it  was  decided  by  the  legislative  depart  t  f  th  g  ernment, 
by  the  Senate  of  the  United  Slates  under  the  Const  t  t  d    t    decision 

under  the  law  should  have  controlled  the  President,  as   t  ly         t  control 

the  Secretary, 

The  law  was  mandatory — it  commanded  the  Secret  y  p  tl  decision  of 
the  Senate  and  notice  given  to  him,  forthwith  to  resim  h  f  t  s  of  that 
office,  and  for  disobedience  to  its  commands,  after  such  j  d  m  f  the  Senate 
aud  such  notice,  he  himself  should  he  impeached.  Now,  this  fd.ct  being  estab- 
listed  and  confessed,  how  is  the  Senate  to  get  away  from  it  when  the  President 
himself  puts  it  in  writing  and  confesses,  on  the  10th  day  of  February,  1868, 
that  as  early  as  the  13th  day  of  August,  1867,  it  was  his  purpose  to  prevent 
Edwin  M.  Stanton  from  resuming  the  functions  of  that  office,  and  therefore  it 
was  his  purpose,  as  alleged  in  the  eleventh  article,  to  prevent,  if  by  possibility 
he  could,  the  execution  of  the  law  ?  Senators,  I  can  waste  no  further  words 
upon  the  subject.  It  is  useless  for  me  to  exhaust  my  strength  by  further  argu- 
mentation. 

I  assume,  senators,  after  all  that  I  have  said  on  this  subject,  that  I  have 
made  it  clear  to  the  entire  satisfaction  of  every  senator  that  the  substantive 
averments  of  the  various  articles  preferred  by  the  House  of  Representatives 
against  the  President  are  established  by  the  proof  and  confessed  substantially 
by  his  answer.  I  hold,  senators,  that  these  articles  are  substantially  established 
upon  the  proofs  in  the  case,  upon  the  confessions  of  the  President  himself  of 
record  in  his  answer,  in  this,  that  the  President  did  issue  his  order  for  the  removal 
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of  the  Secretary  of  War  during  the  sesBion  of  the  SenstB  of  the  United  States  in 
violation  of  the  provisions  of  tbe  act  of  March  2,  1867,  regulating  the  tenure 
of  certain  civil  offices,  and  with  the  intent  to  violate  it,  wbicti  intent  the  law 
implieB,  and  which  intent  the  President  expreBsly  confeases. 

That  his  guilt  }e  farther  established  in  this :  that  he  did  i^sne  his  letter  of 
authority  to  Thomas  in  violation  of  that  act,  with  the  intent,  as  declared  by  him- 
self, to  prevent  the  Secretary .pf  War  from  reaumiug  the  functions  of  the  office 
after  he  himaelf  had  suspended  him  in  putauance  of  the  provisions  of  the  act, 
and  submitted  the  same  to  the  judgment  of  tbe-Senate  according  to  its  require- 
ments. 

That  he  is  guilty  further  in  this  :  upon  the  proofs  that  he  did  unlawfully  con- 
spire with  Lorenzo  Thomas,  as  charged  in  the  fourth,  fifth,  eixth,  and  seventh 
articles,  with  or  without  force,  with  or  without  intimidation,  to  prevent  and  hin- 
der the  Secretary  of  War  from  holding  the  office  in  direct  violation  of  the  terms 
of  the  tenure-of-office  act. 

That  he  is  guilty  ft^rther  in  this  :  that  he  did  attempt  to  induce  General  Dmory 
to  violate  the  act  making  appropriations  for  the  support  of  the  army,  the  vio- 
lation of  which  act  is  by  its  second  section  declared  to  be  a  high  misdemeanor 

That  he  is  guilty  further  in  this  :  that  by  his  intemperate  and  scandalous 
harangues  he  was  guilty  of  a  great  public  indecency  and  of  the  attempt  to  bring 
the  Congress  of  the  United  States  into  contempt  and  to  inctt^tbe  people  to  eedi- 
tiou  and  anarchy. 

That  he  is  guilty  in  this  ;  that  by  denying  the  constitutionality  of  the  thirty- 
ninth  Congress,  and  by  his  acts  before  referred  to,  he  did  assume  to  himself  the 
prerogative  of  dispensing  with  the  lawf ,  of  suspending  tlieir  execution  at  pleas- 
ure, until  such  time  as  it  might  suit  his  own  convenience  to  test  the  question  of 
their  validity  or  to  ascertain  the  true  construction  of  the  Constitution  in  the 
courts  of  the  United  States. 

And  that  by  contriving  with  those  lately  in  insurrection  he  did  further  attempt 
to  prevent  the  ratification  of  the  fourteenth  article  of  amendment  to  the  Consti- 
tution ;  and  by  all  these  several  acts  did  attempt  to  prevent  the  execution  of 
the  tenure-of-office  act,  the  execution  of  the  army  appropriation  act,  and  the 
-  execution  of  the  act  for  the  more  efficient  government  of  the  rebel  States. 

These  facte  being  thus  established  will  not  only  enforce  convicUon  upon  the 
Senate,  in  my  judgment,  but  they  will  enforce  conviction  as  well  upon  tbe 
minds  of  the  great  body  of  the  people  of  this  country. 

Nothing  remains,  therefore,  senators,  for  me  further  to  consider  in  this  discus- 
sion than  the  confession  and  attempted  avoidance  of  the  President  as  made 
in  his  answer.  I  have  anticipated  it  in  the  body  of  my  argument  Senators 
have  attended  to  what  1  have  said.  It  is  only  needful  for  me  to  remind  them 
that  it  is  answered  by  the  President  that  he  claims  the  power  indefinitely  to 
suspend  the  heads  of  departments  during  tbe  session  of  the  Senate  without 
their  advice  and  consent,  and  to  fill  the  vacancies  thus  made  by  appointments 
ad  interim;  that  he  claims  the  right  to  interpret  the  Constitution  for  himself, 
and,  in  the  exercise  of  that  right,  to  pronounce  for  himself  upon  tbe  validity 
of  every  act  of  Congress  which  may  he  placed  upon  tbe  statute  book,  aud 
therefore,  by  virtue  of  his  prerogative  as  the  Executive  of  the  United  States,  in 
defiance  of  your  laws  and  in  defiance  of  tlie  transcendent  power  of  impeachment, 
vested  by  the  people  in  their  House  of  Bepresentatives,  he  may  suspend  the 
laws  and  dispense  with  their  execution  at  his  pleasure! 

That  is  the  position  of  the  President.  These  ai-e  the  offences  with  which  he 
stands  charged.  They  have  acquired  and  taken  something  of  technical  form 
and  shape  in  the  articles  ;  but  the  effect  of  the  charges  against  the  President 
is  UBurpation  in  office,  suspending  tbe  people's  laws,  dispensing  with  the  execu- 
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tion  thereof  parposely,  with  intent  to  violate  them,  and,  in  the  language  of  the 
article,  to  hinder  and  to  prevent  their  execution. 

The  attempted  avoidance  set  up  ib  an  implied  judicial  power,  as  it  waa 
called  by  the  learned  counsel  of  tne  President,  to  determine  for  himeelf  the 
trae  constmction  of  the  Conatitution,  and  judicially  to  determine  for  himself  the 
validity  of  all  your  lawH.  I  have  endeavored  to  ahow,  aenatora.  thai  this  aaaump- 
tion  of  the  Preaideut  ia  incompatible  with  every  proviaion  of  your  Conatitution ; 
that  it  ia  at  war  with  all  the  traditions  of  the  republic ;  that  it  is  in  direct  con- 
flict with  tbe  cnntemporaneouB  and  continued  conatmction  of  the  Constitution 
by  the  legislative,  executive,  and  judicial  departments.  I  have  endeavored 
also  to  impress  you,  aenators,  with  my  own  conviction  that  this  aBSumption  of 
the  President  to  interpret  the  Constitution  and  the  laws  for  bimaelf,  to  auapend 
the  execution  of  the  lawa  at  hie  pleasure,  ia  an  asaumption  of  power  simply  to 
set  aside  the  Conatitution,  to  set  aside  the  lawa,  and  to  annihilate  the  govern- 
ment of  the  people.  This  is  the  Preaident's  crime;  that  he  has  assumed  this 
Srerogative,  dangeroua  to  the  people'a  libertiea,  violative  alike  of  hia  oath,  of  the 
onetitution,  and  of  the  lawa  enacted  under  the  Constitution.  I  have  also  en- 
deavored to  ahow  to  the  Senate  that  these  offences,  as  specified  in  the  articles, 
are  impeachable,  and  are  declared  by  the  laws  of  the  land  to  be  high  crimes 
and  misdemeano/e,  indictable  and  punishable  as  such. 

And  yet  the  President  has  the  audacity  in  his  answer — and  I  go  not  beyond 
it  to  convict  him — to  come  before  the  Senate  and  declare  in  substance ;  "Ad- 
mitting all  that  is  charged  against  me  to  be  true;  admitting  that  I  did  suspend 
the  execution  of  the  Taws;  that  [  did  enter  into  a  conspiracy  with  intent  to 
prevent  the  execution  of  the  laws;  that  it  was  my  purpose  to  prevent  their  ex- 
ecution; that  I  did  issue  a  letter  of  authority  in  direct  violation  of  the  law; 
nevertheless,  I  say  it  was  my  right  to  do  so,  and  it  ia  not  your  right  to  hold 
me  to  answer,  because  by  force  of  the  Constitution  I  am  entitled  to  interpret 
the  Constitution  for  myself,  and  to  decide  upon  the  validity  of  a  law,  whether 
it  conflicts  with  a  power  conferred  upon  me  by  the  Conatitution,  and  if  it  does, 
I  must  fake  the  necessary  steps  to  test  its  validity  in  the  courts  of  justice." 
That  is  the  Preaident'a  answer  as  recorded  here. 

I  have  endeavored  to  show,  further,  that  the  civil  tribunals  of  this  country, 
under  the  Constitution,  can  by  no  possibility  have  any  power  to  determine  any 
,  such  issae  between  the  President  and  the  people.  I  do  not  propose  to  repeat 
my  argument,  but  I  ask  the  Senate  to  consider,  that  if  the  courts  shall  be  allowed 
to  intervene,  and  in  the  first  inatance  decide  any  Question  of  this  sort  between 
the  people  and  the  accused  Freaident,  it  neceasarily  does  resnlt  that  the  courts 
at  last,  acting  upon  the  auggestiona  of  the  President,  may  decide  every  question 
of  impeachment  which  can  poaaibly  arise  by  reason  of  the  malfeasance  and  guilty 
axta  of  a  President  ia  office,  and  defy  the  power  of  the  people  to  impeach  him 
and  try  him  in  the  Senate.  What!  the  Supreme  Court  to  decide  a  queation  of 
this  sort  for  the  Senate  of  tbe  United  States,  when  the  Constitution  declares  that 
the  Senate  shall  have  the  sole  power  to  try  all  impeachments,  which  I  said  before 
necessarily  includes  the  sole  pnwer  to  try  every  question  of  law  and  tact  finally 
and  forever  between  the  President  and  the  people! 

That  is  my  aoawer.  That  ia  the  position  we  assume  here  on  behalf  of  the 
people,  before  the  Senate.  If  we  are  wrong;  if,  after  all,  you,  Senators,  can  cast 
the  DUrden  which,  in  our  judgment,  tbe  Constitution  impoaes  upon  you,  and  upon 
you  alone,  on  the  courts,  thereby  depriving  the  people  of  the  power  of  removing 
an  accused  and  guilty  Freaident,  that  is  for  you.  We  do  not  entertain  for  a 
moment  the  belief  that  tbe  Senate  will  give  any  countenance  to  this  poaitioti 
assumed  by  the  President  in  his  answer,  and  which  at  laet  constitutes  his  sole 
defence. 

These  acts  charged,  then,  as  I  aaid,  are  acts  of  nsurpatiou  in  office,  criminal 
violationa  of  the  Constitution  and  laws  of  the  land;  'and  inasmuch  as  they  are 
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committed  by  the  Chief  Magistrate  of  tim  nation,  dangerous  to  the  puhlie 
liberties.  The  people,  have  declared  in  words  ton  plain  to  be  mistaken,  and 
too  strong  to  be  evaded  by  the  subtleties  of  a  false  logic,  that  the  Constitu- 
tion ordained  by  them,  and  the  laws  enacted  by  their  representatives  iu  Con- 
gress assembled,  shall  be  obeyed,  and  shall  be  esecuted  and  enforced  by  their 
servant,  the  President  of  the  United  States,  nntil  the  same  shall  be  amended  or 
repealed  in  the  mode  prescribed  by  themselves.  They  have  written  this  decree 
of  theirs  all  over  this  land  in  the  tempest  and  fire  of  battle. 

When  twelve  million  people,  standing  within  the  limits  of  eleven  States  of 
this  Union,  entered  into  confederation  and  agreement  against  the  supremacy 
of  the  Constitution  and  laws,  and  conspired  to  suspend  their  execution  and  to 
annul  them  within  their  respective  territorial  limits,  from  ocean  to  ocean,  by  a 
sublime  uprising,  the  people  stamped  out  in  blood  the  atrocious  assumption  that 
millions  of  men  were  to  be  permitted,  acting  under  State  organizations,  to  sus- 
pend for  a  moment  the  supremacy  of  the  Constitution  or  the  execution  of  the 
people's  laws.  Is  it  to  be  supposed  that  this  great  and  triumphant  people,  who 
but  yesterday  wrote  this  decree  of  theirs  amid  the  flame  of  battle,  are  now  at 
this  day  tamely  to  submit  to  the  same  assumption  of  power  by  a  single  man, 
and  he  their  own  sworn  Executive?  Let  the  people  answer  that  question,  as 
tliey  assuredly  will  answer  it,  in  the  coming  elections. 

Is  it  not  in  vain,  I  ask  you  that  the  people  have  thus  vindicated  by  battle 
the  supremacy  of  their  own  Constitution  and  laws,  if,  after  all,  their  President 
is  permitted  to  suspend  their  laws  and  dispense  with  the  execution  thereof  at 
pleasure,  and  defy  the  power  of  the  people  to  bring  him  to  trial  and  punish- 
ment before  the  only  tribunal  authorized  by  the  Constitution  to  try  him  1  That 
is  the  issue  which  is  presented  before  the  Senate  for  decision  by  these  articles 
of  impeachment.  By  such  acts  of  usurpation  on  the  part  of  the  ruler  of  a 
people,  I  need  not  say  to  the  Senate,  the  peace  of  nations  is  broken,  as  it  is  only 
by  obedience  to  law  that  the  peace  of  nations  is  maintained  and  their  existence 
perpetuated.  Law  is  the  voice  of  God  and  the  harmony  of  the  world — 
It  doth  pieeerve  the  stars  from  wrong, 
Through  it  the  eternal  heavens  are  irtish  and  strong. 
All  history  is  but  philosophy  teaching  by  example.  God  is  in  history, 
and  through  it  teaches  to  men  and  nations  the  profoundest  lessons  which  they 
learn.  It  does  not  surprise  me  that  the  learned  counsel  for  the  accused  asked 
the  Senate,  in  the  consideration  of  this  question,  to  close  that  volume  of  instmc- 
tion,  not  to  look  into  the  past,  not  to  listen  to  its  voices.  Senators,  from  that, 
day  whea  tlie  inscription  was  written  open  the  graves  of  the  heroes  of  Ther- 
mopylse,  "  Stranger,  go  tell  the  Lacedemonians  that  we  lie  here  in  obedience  to 
their  laws,"  to  this  hour  no  profounder  lesson  has  come  down  to  us  than  this ; 
that  through  obedience  to  law  comes  the  strength  of  nations  and  the  safety  of 

No  more  fatal  provision  ever  found  its  way  into  the  constitntions  of  states 
than  that  contended  for  iu  this  defence  which  recognizes  the  right  of  a 
single  despot,  or  of  the  many,  to  discriminate  in  the  administration  of  justice 
between  the  ruler  and  the  citizen,  between  the  strong  and  the  weak.  It  was  by 
this  uDJuat  discrimination  that  Aristides  was  banished  because  he  was  just. 
It  was  by  this  unjust  discriminating  ^tf  Socrates,  the  wonder  of  the  Pagan 
world,  was  doomed  to  drink  the  b^^pek  ^»ecause  of  his  transcendent  virtues. 
It  was  in  honorable  protest  against  this  u^ust  discrimination  that  the  great 
Roman  senator,  father  of  his  country,  declared  that  the  force  of  law  consists  iu 
its  being  made  for  the  whole  community. 

Senators,  it  is  the  pride  an4''boaat  of  that  great  people  from  whom  we  are 
descended,  as  it  is  the  pride  Bod  boast  of  every  American,  that  the  law  is  the 
supreme  power  of  the  state  and  ie  for  the  protection  of  each  by  the  combined 
30  I  P— Vol.  ii       ' 
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power  of  all.  By  the  constitutioQ  of  England  the  hereditary  monarch  is  no 
more  above  the  law  than  the  humblest  subject ;  and  by  the  Constitution  of  the 
United  States  the  Preaident  is  no  more  above  the  law  than  the  poorest  and 
most  friendless  beggar  in  your  streets.  The  usurpations  of  Charles  I  inflicted 
untold  injuries  upon  the  people  of  England,  and  finally  cost  the  usurper  his 
life.  The  stibsequeat  usurpations  of  James  II— and  I  only  refer  to  it  becanse 
there  is  between  his  official  couduct  and  that  of  this  accused  'President  the  most 
remarkable  parallel  that  I  have  ever  read  in  history — filled  the  brain  and  jjeart 
of  England  with  the  conviction  that  new  securities  must  he  taken  to  restrain 
the  prerogatives  asserted  by  the  Crown  if  they  would  maintain  their  ancient 
constitution  and  perpetuate  their ■  liberties.  It  is  said  by  Hallam  that  the 
usurpations  of  James  swept  away  the  solemn  ordinances  of  the  legislature. 
Out  of  those  usnrpationa  came  the  great  revolution  of  1688,  which  resulted,  as 
the  Senate  well  know,  in  the  dethronement  and  banishment  of  James,  in  the 
elevation  of  William  and  Mary,  in  the  immortal  Declaration  of  Rights,  of  which 
it  is  well  said  that  it  is — 

The  germ  of  Ihe  law  wbicii  gnve  religioug  freeilom  to  the  Dissenter ;  wbith  spcured  the 
inaepecdence  of  the  jadgea  ;  which  limited  the  duration  of  Pflrliaments  ;  mliioh  placed  the 
liberty  of  the  press  under  the  protection  of  juries ;  which  prohibited  tlie  slave  trade ;  which 
abolished  the  sacramental  test ;  which  relieved  the  Roman  Catholics  from  civil  disabilities  ; 
wliicli  reformed  the  representative  aystem^of  eveiy  good  law  which  has  been  passed  duriug 
a  hundred  and  sixty  years  ;  of  every  good  law  which  may  hereatier  in  the  course  of  ages  be 
found  necessary  to  promote  the  public  weal  and  to  satisfy  the  demands  of  public  opinion. 

That  great  Declaration  of  Eights  contains  in  substance  these  words  of  accusa- 
tion against  this  king  of  England  : 

He  baa  enileavorcd  to  subvert  tbe  liberties  of  the  kingdom  in  tbis,  that  he  baa  suspended 
and  dispensed  with  the  execution  of  tbe  laws ;  in  this,  that  he  has  issued  commissions  under 
the  great  seal  contrary  to  law;  in  this,  that  he  has  levied  money  to  the  use  of  tlie  Cri^ncou- 
trocy  M  law;  in  this,  that  he  has  cauaed  cases  to  be  tried  in  the  King's  Bench  which  are  cog- 
nizable only  in  tie  Parliament.     (The  Lords'  Journal  of  Parliament,  vol.  14,  p.  125.) 

I  ask  the  Senate  to  notice  that  these  charges  against  James  are  substantially 
the  charges  presented  against  this  accused  President  and  confessed  here  of  record, 
that  he  has  suspended  the  laws  and  dispensed  with  the  execution  of  the  laws, 
and  in  order  to  do  this  has  usurped  authority  as  the  Executive  of  the  nation, 
declaring  himself  entitled  under  the  Constitution  to  suspend  the  laws  and  dis- 
pense with  their  execution.  He  has  further,  like  James,  issued  a  commission 
contrary  to  law.  He  has  further,  like  James,  attempted  to  control  the  appro- 
priated money  of  the  people  contrary  to  law.  And  he  has  further,  like  James — 
although  it  is  not  alleged  against  him  in  the  articles  of  impeachment,  it  is  con- 
fessed in  his  answer — attempted  to  cause  the  question  of  bis  responsibility  to 
tbe  people  to  be  tried,  not  in  the  King's  Bench,  but  in  the  Supreme  Court,  when 
that  question  is  alone  cognizable  in  the  Senate  of  the  United  States.  Surely, 
if  these  usurpations,  if  these  endeavors  on. the  part  of  James  thus  to  subvert 
the  liberties  of  the  people  of  England  cost  him  his  crown  and  kingdom,  iho 
like  ofiences  committed  by  Andrew  Johnson  ought  to  cost  him  his  ofiice  and 
subject  bim  to  that  perpetual  disability  pronounced  hy  the  people  through 
the  Constitution  upon  him  for  his  high  crimes  and  misdemeanors. 

Senators,  you  will  pardon  me,  but  I  will  detain  you  but  a  few  moments  longer, 
for  asking  your  attention  to  another  view  of  this  question  between  the  people  and 
the  Executive.  I  use  the  words  of  England's  brilliant  historian  when  I  say  had 
not  the  legislative  power  of  England  triumphed  over  the  usurpations  of  James, 
•'  with  what  a  crash,  felt  and  heard  to  the  furthest  ends  of  the  world,  would  the 
whole  vast  fabric  of  society  have  fallen."  May  God  forbid  that  the  future  historian 
shall  record  of  this  day's  proceedings,  that  by  reason  of  the  failure  of  the  legis- 
lative power  of  the  people  to  triumph  over  the  usurpations  of  an  apostate  Presi- 
dent through  the  defection  of  the  Senate  of  the  United  States,  the  jnst  and  great 
fabric  of  American  empire  fell  and  perished  from  the  earth!    The  great  revo- 


,  Google 


IMPEACHMEHT   OF   THE   PKESIDEHT.  467 

lEtion  of  1688  in  England  was  a  forerunner  of  your  own  Constitution,  The 
Declaration  of  Rights  to  which  I  have  referred  bnt  reaaserted  the  ancient  consti- 
tution of  England,  not  found  in  any  written  instrument,  but  scattered  through 
the  statutes  of  four  centuries. 

The  great  principles  thus  reasserted  bv  the  Declaration  of  Eights  in  1688  were, 
that  no  law  should  be  passed  without  the  consent  of  the  representatives  of  the 
iiatioo,  no  tax  should  be  laid,  no  regular  .loldiery  should  be  kept  up,  no  citizen 
should  be  deprived  for  a  single  day  of  his  liberty  by  the  arbitrary  will  of  the 
sovereign,  no  tool  of  power  should  plead  the  royal  mandate  ia  justification  for 
the  violation  of  any  legal  right  of  the  humblest  citizen,  and  forever  swept 
away  the  assumption  that  the  executive  prerogative  was  above  the  fundamental 
law.  These  were  the  principles  involved  ia  that  day  in  the  controversy 
between  the  people  and  their  recusant  sovereign.  They  are  precisely  the  pria- 
ciples  this  day  involved  in  this  controversy  between  the  people  and  their  recu- 
sant President.  Without  revolution,  senators,  likethegreat  Parliament  of  1688, 
you  are  asked  to  reassert  the  principles  of  the  Constitution  of  your  country,  not 
to  be  searched  for  through  the  statntea  of  centuries,  but  to  he  found  in  that 
grand,  sacred,  written  instrument  given  to  us  by  the  fathers  of  the  republic. 
The  Constitution  of  the  Uaited  States,  aa  I  have  said,  embodies  all  that  is  val- 
uable of  England's  Declaration  of  Eights,  of  England's  constitution  and  laws.  It 
was  ordained  by  the  people  of  the  United  States  amid  the  convulsions  and 
agon'.es  of  nations.  By  its  express  provisions  all  men  within  its  jurisdiction  are 
equal  before  the  law,  equally  entitled  to  those  rights  of  person  which  are  as  uni- 
versal as  the  material  structure  of  one  man.  and  equally  liable  to  answer  to  its 
tTibnnala  of  justice  for  every  injury  done  either  to  the  citizen  or  to  the  state. 

It  is  this  spirit  of  justice,  of  liberty,  of  equality,  that  makes  ynur  Consti- 
tution dear  to  freemen  in  this  and  in  all  lands,  in  that  it  secures  to  every  man 
his  rights,  and  to  the  people  at  large  the  inestimable  right  of  self-government, 
the  right  which  is  this  day  challenged  by  this  usurping  President,  for  if  he  be 
a  law  to  himself  the  people  are  no  longer  their  own  law-makers  through  their 
representatives  in  Congi'ess  assembled ;  the  President  thereby  simply  becomes 
their  dictator.  If  the  President  becomes  a  dictator  be  will  become  so  by  the 
judgment  of  the  Senate,  not  by  the  test  of  the  Constitution,  not  by  any  interpre- 
tation heretofore  put  upon  it  by  any  act  of  the  people,  nor  byanyactof  ihepeople's 
representatives  The  representatives  of  the  people  have  discharged  their  duty  in 
his  impeachment.  They  have  presented  him  at  the  bar  of  the  Senate  for  trial, 
in  that  he  has  usurped  and  attempted  to  combine  in  himself  the  legislative  and 
judicial  powers  of  ihis  great  people,  thereby  claiming  for  himself  a  power  by 
which  he  may  annihilate  their  government.  We  have  seen  that  when  the 
supremacy  of  tLeir  Constitution  was  challenged  by  battle,  the  people  made 
such  sacrifice  to  maintain  it  as  has  no  parallel  in  history. 

Can  it  be  that  after  this  triumph  of  law  over  anarchy,  of  right  over 
wrong,  of  patriotism  over  treason,  the  Constitution  and  laws  are  agaiu  to  be 
assailed  in  the  capital  of  the  nation  ia  the  person  of  the  Chief  Magistrate, , 
and  by  the  judgment  of  the  Senate  he  is  to  be  protected  in  that  usurpation] 
The  President  by  his  answer  and  by  the  representations  of  his  counsel  asks 
you,  deliberately  asks  you,  by  your  judgment  to  set  the  accused  above  the 
Constitution  which  he  has  violated  and  above  the  people  whom  he  has  betrayed ; 
and  that,  too,  upon  the  pretest  that  the  President  has  the  right  judicially  to 
construe  the  Constitution  for  himself,  and  judicially  to  decide  for  himself  the 
validity  of  your  laws,  and  to  plead  in  justification  at  your  bar  that  his  oaly 
purpose  in  thus  violating  the  Constitution  and  the  laws  is  to  test  their  validity 
and  ascertain  the  construction  of  the  Constitution  upon  his  own  motion  in  the 
courts  of  justice,  and  thereby  suspend  your  further  proceeding. 

I  ask  you,  senators,  how  long  men  would  deliberate  upon  the  question  whether 
a  private  citizen,  arraigned  at  the  bar  of  one  of  yoor  tribunals  of  justice  for  a 
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criminal  violation  of  the  law,  should  be  permitted  to  interpose  a  plea  in  jnatlfi- 
cation  of  his  criminal  act  that  hi?  only  purpose  was  to  interpret  the  Oonatitution 
and  laws  for  himself,  that  he  violated  the  law  in  the  exercise  of  his  prerogative 
to  test  its  validity  hereafter  at  such  day  »iS  might  suit  his  own  convenience  ia 
the  courts  of  justice.  Snrely,  senators,  it  is  as  competent  for  the  private  citizen 
to  interpose  snch  justification  in  answer  to  crime  in  one  of  your  tribunals  of 
jnetice  as  it  is  for  the  President  of  the  United  States  to  interpose  it.  and  for  the 
simple  reason  that  the  Constitutioi.  ia  no  ^specter  of  persone  and  vests  neither 
ID  the  Pi'eBident  nor  in  the  privnie  citizen  judicial  power. 

Pardon  me  for  saying  it;  I- speak  it  in  no  offensive  spirit;  I  speak  it  from  a 
sense  of  duty  ;  I  utter  but  tiiy  own  conviction,  and  desire  to  place  it  upon  the 
record,  that  for  the  Senate  to  sustain  any  such  plea,  would,  in  my  judgment, 
he  a  gross  violation  of  the  already  violated  Constitution  and  laws  of  a  free 
people. 

Oan  it  be,  senators,  that  by  your  decree  you  are  at  Inst  to  make  this  discrimi- 
nation between  the  ruler  of  the  people  and  the  private  citizen,  and  allow  him  to 
interpose  his  assumed  right  to  interpret  judicially  yoar  Constitution  and  laws? 
Are  yon  really  solemnly  to  proclaim  by  your  decree  ; 

'^  "Flute  sin  w^h  gold, 

And  the  strong  ls,uce  of  justice  hurtless  breaks: 
Arm  it  in  raga,  a  pigmj's  straw  doth  pierce  it  ?" 

I  put  away  the  possibility  that  the  Senate  of  the  United  States,  equal 
in  dignity  to  any  tribunal  in  the  world,  is  capable  of  recording  any  such 
decision  even  upon  the  petition  and  prayer  of  this  accused  and  guilty  Presi- 
dent. Can  it  oe  that  by  reason  of  his  great  office  the  President  is  to  he 
protected  in  his  high  crimes  and  misdemeanors,  violative  alike  of  his  oath,  of 
the  Constitution,  and  of  the  express  letter  of  your  written  law  enacted  by  the 
legislative  department  of  the  govemmentl 

Senators,  I  have  said  perhaps  more  than  I  ought  to  have  said.  I  have  said 
perhaps  more  than  there  was  occasion  to  say.  1  know  that  I  stand  in  the  pres- 
ence of  men  illustrious  in  our  country's  history.  I  know  that  1  stand  in  the 
presence  of  men  who  for  long  years  have  been  in  the  nation's  councils.  1 
know  that  I  stand  in  the  presence  of  men  who  may,  in  some  sense,  be  called 
to-day  the  living  fathers  of  the  repahlic.  I  ask  you  to  consider  that  I  speak 
before  you  this  day  io  behalf  of  the  violated  law  of  a  free  people  who  commis- 
sion me.  I  ask  yon  to  remember  that  I  speak  this  day  under  the  obligations 
of  my  oath.  I  ask  you  to  consider  that  I  am  not  insensible  to  the  significance 
of  the  words  of  which  mention  was  made  by  tho  learned  counsel  from  New 
York  :  justice,  duty,  law,  oath.  I  ask  you  to  remember  that  the  great  princi- 
ples of  constitutional  liberty  for  which  I  this  day  speak  have  been  taught  to 
men  and  nations  by  all  the  trials  and  triumphs,  by  all  the  agonies  and  martyr- 
doms of  the  past ;  that  they  are  the  wisdom  of  the  centuries  uttered  by  the  elect 
of  the  human  race  who  were  made  perfect  through  suffering. 

I  ask  you  to  consider  that  we  stand  this  day  pleading  for  the  violated  majesty 
of  the  law,  by  the  graves  of  a  half  million  of  martyred  hero-patriots  who  made 
death  beautiful  by  the  sacrifice  of  tbemeelves  for  their  conntry,  the  Con- 
stitution, and  the  laws,  and  who,  by  their  sublime  example,  have  taught  us 
that  all  must  obey  the  law ;  that  none  are  above  the  law;  that  no  man  lives 
for  himself  alone,  but  each  for  all ;  that  some  must  die  that  the  state  may  live; 
that  the  citizen  is  at  best  but  for  to-day,  while  the  Commonwealth  is  for  all 
time  ;  and  that  position,  however  high,  patronage,  however  powerful,  cannot  be 
permitted  to  shelter  crime  to  the  peril  of  the  republic. 

It  only  remains  for  me,  senators,  to  thank  yon,  as  I  do,  for  the  honor  you 
have  flone  me  hy  your  kind  attention,  and  to  demand,  in  the  name  of  the  House 
of  Representatives,  and  of  the  people  of  the  United  States,  judgment  against 
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the  accused  for  the  high  crimes  aad  misdemeanors  in  office  whereof  he  Btanda 
impeached,  and  of  'which  before  God  and  man  he  is  guilty. 

As  Mr.  Manager  Bingham  concluded  there  were  manifestations  of  applause 
in  different  portions  of  the  galleries,  with  cheers. 

The  Chief  Justice.  Order !  Order  !  If  this  be  repeated  the  Sergeant-at- 
arms  will  clear  the  galleries. 

This  announcement  was  received  with  laughter  and  hisses  by  some  persons 
in  the  galleries,  while  others  contiuued  the  cheering  and  clapping  of  bands. 

Mr.  GtRIMES.  Mr.  Ohief  Justice,  I  move  that  the  order  of  the  court  to  clear 
the  galleries  be  immediately  enforced. 

The  motion  was  agreed  to. 

The  Chief  JusTiciE.  The  Sergeant-at  arms  will  clear  the  galleries.  [Hisses 
and  cheers  and  clapping  of  hands  in  parts  of  the  galleries.]  If  the  offence  be 
repeated  the  Sergeant-at-arms  will  arrest  the  offenders. 

Mr.  Tkumbull.  I  move  that  the  Sergea,nt-at-arms  be  directed  to  arrest  the 
persons  making  the  disturbance,  if  he  can  find  them,  as  weH  as  to  cleat'  the 
galleries. 

The  Chief  Justice,  The  Chief  Justice  has  already  given  directions  to  that 
effect.  ^ 

[The  Sergeant  at-arms,  by  his  assistants,  continued  to  exfcute  the  order  by 
clearing  the  galleries.] 

Mr.  Cameron.  Mr.  President,  I  hope  the  galleries  will  not  be  cleared.  A 
large  portion  of  the  persona  in  the  galleries  had  a  very  different  feeling  from 
that  expressed  by  those  who  clapped  and  applauded.  It  waa  one  of  those  ex- 
traordinary occasions  wbieh  will  happen  sometimes 

Several  Senatoks.  Order. 

Mr.  Fessendbn.  I  call  the  senator  to  order. 

The  Chief  Justice.  Debate  is  not  in  order. 

Mr.  Cameron,  We  all  know  that  such  outbursts  will  oceaaionally  take 
place 

Mr.  Johnson.  I  call  the  member  to  order. 

The  Chfbf  Justice.  The  senator  from  Pennsylvania  is  not  in  order.  The 
galleries  will  be  cleared. 

*    Mr.  Conness.  Mr,  President,  I  move  that  the  court  take  a  recess  for  fifteen 
minutes.  > 

Several  Senators.  Not  until  the  galleries  are  cleared. 

The  Chief  Justice.  The  question  is  oa  the  motion  of  the  senator  from  Cali- 
fornia, that  the  Senate,  sitting  as  a  court  of  impeachment,  take  a  recess  for  fifteen 
minutes. 

The  motion  was  not  agreed  to, 

Mr.  Davjs,  I  ask  the  presiding  officer  to  have  the  order  to  clear  the  galleries 
enforced. 

The  Chief  Justice.  The  Sergeant  a t-anns  states  to  the  presiding  officer 
that  the  order  is  being  enforced  as  fast  as  practicable. 

Mr.  Sherman'.  Mr.  President,  is  it  in  order  to  move  that  the  Senate  retire  to 
its  chamber  for  deliberation  ?     I  will  make  that  motion,  if  it  is  in  order. 

Mr.  Trumbull.  I  hope  not. 

The  Chief  Justice.  The  Chief  Justice  thinks  that  until  the  order  of  the 
Senate  is  enforced  it  cannot  properly  take  any  other  order  or  proceed  with  any 
other  matter. 

Mr,  Sherman.  Very  well, 

Mr.  Tbumbull.  No  order  can  be  made  until  the  galleries  are  cleared.  That 
order  is  being  executed. 

Mr.  Sherman.  I  think  many  persons  in  the  galleries  do  not  understand  that 
they  are  ordered  to  leave  the  galleries.     There  is  some  misapprehension,  I  think. 

The  Chief  Justice.  The  persona  in  attendance  in  the  galleries  are  informed 
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that  the  Senate  haa  made  an  order  that  the  galleries  be  cleared,  and  it  is 
expected  that  those  in  the  galleries  will  respect  the  order. 

The  galleries  having  been  cleared,  with  the  esceplion  of  the  diplomatic  gal- 
lery and  the  reporters'  gallery, 

Mr.  A.NTHONV.  Mr.  President,  I  move  that  the  further  execution  of  the  order 
be  dispensed  with. 

Mr.  Trl'mbull.  I  insist  that  the  order  be  executed. 

Several  Senators.  So  do  I. 

The  Chief  Justice.  Does  the  senator  from  Ehode  Island  withdraw  hia 

Mr.  Anthonv-  No,  sir ;  I  make  the  motion. 

The  Chief  Justice.  The  senator  from  Rhode  Island  moves  that  the  further 
execution  of  the  order  in  regard  to  clearing  the  galleries  be  suspended, 

Mr.  CoNKLiKG.  I  wish  to  ask  a  question  of  the  Chair.  I  inc[uire  whether 
the  suspension  of  the  order  will  open  all  the  galleries  for  the  return  of  those 
who  have  been  tftrned  out  ? 

The  Chief  Justice.  The  Chief  Justice  thinks  it  would  have  that  effect. 

Mr.  Trumbull.  I  hope  the  order  will  not  be  suspended.     Let  itbeexecnted. 

The  Chief  Jiw^icb.  The  question  is  on  the  motion  to  suspend  the  order 
clearing  the  galleries. 

The  motion  was  not  agreed  to. 

The  Chief  Justice.  The  galleries  will  be  cleared. 

The  diplomatic  gallery  having  been  cleared, 

Mr.  MoRBiLL.  of  Maine.  Mr.  Chief  Justice,  I  desire,  if  it  is  in  order,  to  sub- 
mit a  motion.  It  is  that  when  the  Senat«,  sitting  for  the  trial  of  the  impeach- 
ment, adjourn  to-day,  it  adjourn  to  Saturday  next  at  12  o'clock, 

Mr.  Cameron.  Before  that 

The  Chief  Justice.  Debate  is  not  in  order. 

Mr,  Oaiweboiv,  I  want  to  say  that  the  motion  was  made  against  my  judgment 
for  clearing  the  galleries;  but  it  was  agreed  to,  I  perceive  that  the  galleries 
are  not  yet  cleared  ;  and  until  that  order  is  carried  out,  I  will  not  consent  to  any 


The  Chief  Justice.  The  Chief  Justice  sees  nobody  in  the  galleries. 

Mr,  Cameron.  The  persons  I  refer  to  are  behind  the  Chief  Justice.  (Refer-' 
ring  to  the  reporters'  gallery.)  »  i 

The  Chibp  Justice.  Does  the  senator  from  Pennsylvania  object  to 

Mr.  CamkBon.  No;  but  1  desire  that  your  order  shall  be  carried  out. 

The  Chief  Justice.  The  Chief  Justice  is  informed  that  the  reporters  who 
occupy  the  reporters'  gallery  are  still  there.  Is  it  the  pleasure  of  the  Senate 
that  they  shall  remain  f 

Mr.  Co\NES8,  I  renew  the  motion  for  a  recess. 

The  Chief  Justice.  The  Chief  Justice  desires  to  execute  the  will  of  the 
Senate  precisely,  and  wishes  to  understand  what  it  is.  The  senator  from  Penn- 
sylvania has  very  pioperly  called  the  attention  of  the  Chief  Justice  to  the  fact 
that  the  reporters  still  remain  in  the  galleries.   Is  it  the  pleasure  of  the  Senate 

Several  Senators,  They  are  all  out  now.     They  are  all  gone. 

The  Chief  Justice.  Then  the  order  is  completely  executed.  The  Chair  will 
now  recognize  the  senator  from  California. 

Mr.  OoFXESS,  I  move  a  recess. 

Several  Senators,  Oh,  no. 

Mr.  CoNNKSS.  If  it  is  manifestly  not  the  judgment  of  the  Senate,  of  course 
I  do  not  want  the  question  put. 

The  Chief  Justice.  Does  the  senator  withdraw  his  motion? 

Mr.  Conness,  I  withdraw  it. 

The  Chibf  Justice,  The  question  is  on  the  motion  of  the  senator  from 
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Miitne,  [Mr.  Morrill,]  that  when  the  Senate,  sitting  a 
adjourn  to-day,  it  adjourn  to  moet  on  Saturday  next 

Mr,  Oo>i,\ESS.  On  that  I  call  for  the  yeaa  and  nays. 

The  yeaa  and  naya  were  ordered  ;  and  being  talten,  resulted,  yeaa,  22  ;  nays, 
29 ;  as  follows  : 

Teas — Me«srs.  AntTiony,  Cattell,  Cragiti,  Dixon,  Doolitlle,  FeSBenden,  Fowler,  Freling- 
huyaen,  Grimes,  Henderson,  Howard,  Johnson,  Morrill  of  Maine,  Norton,  Palterson  of  New 
Hampshire,  Patterson  of  Tennessee,  Ross,  Saiilsbury,  Spriigue,  Tfumbull,  Van  Winkle,  and 
Willej-»li2. 

Nays— Messrs.  Buukalew,  Cameron,  Chandler,  ConUIing  Conneaa,  Corbeft,  Davis,  Dmke, 
Edmunds,  Ferry,  HatUa,  Hendricks,  Howe,  McCreery,  Morgan,  Morrill  of  Vermont,  Mor- 
ton, Nye,  Pomeroy,  Eamsey,  Sherman,  Stewart,  Sumner,  Thayer,  Tipton,  Viclters,  WJlliams, 
Wilson,  and  Yales-29. 
Not  voTiNii— Messrs.  Bayard,  Cole,  and  Wade— 3. 

So  the  motion  was  not  agreed  to 

Mr.  Edmu\ds.  I  move  that  when  the  court  adjourns,  it  adjourn  to  meet  on 
Friday  nest,  at  IS  o'clock. 

Mr.  OoNNKSS,  On  tliat  I  call  for  the  yeas  and  nays. 

Mr.  Sherman.  I  ask  the  senator  from  Vermont  if  he  will  not  poatpotie  his 
motion  until  we  settle  the  fjueation  of  the  amount  of  debate  to  be  allowed. 

Mr.  Edmunds.  My  motion  is  that  wben  the  court  adjourns  to-day  it  adjourn 
to  the  time  named. 

Mr.  Sherman.  I  prefer  to  settle  the  other  question.  After  that  is  settled  I 
will  vote  to  adjourn  over. 

Mr.  Edmunds.  For  the  time  being,  then,  Mr.  President,  I   withdraw  the 

Mr.  Shbrman.  There  is  a  pending  resolution,  ofiered,  I  think,  by  the  sen- 
ator from  Vermont  himself,  on  that  subject. 

Mr.  Edmunds.  I  have  no  objection  to  settling  those  questions  firat ;  indeed, 
I  tliink  it  better  that  we  should  do  so. 

Mr.  Sumner,  Mr.  President,  I  would  suggest  that  there  were  several  orders 
that  were  expressly  postponed  to  the  close  of  the  argument.  They  are,  there- 
fore, naturally  at  this  moment  in  order. 

Mr.  CoNKLiNO.  I  call  for  the  regular  order  of  business,  Mr.  Preaident. 
'  The  Chief  Justice.  The  first  order  of  business  is  the  motion  of  the  senator 
from  Vermontr  [Mr.  Kdmunds,]  that  the  official  reporters  take  report  of  the 
debates  upon  the  final  question,  when  the  doors  ahall  be  closed  for  deliberation, 
to  be  printed  in  the  pi-oceedings.  This  refera  to  the  closing  of  the  doors  for 
deliberation  on  the  final  question.  The  Secretary  will  read  the  order,  aod  the 
amendments  to  it. 

The  Chief  Clerk.  The  order  submitted  by  the  senaior  from  Vermont,  [Mr. 
Edmunds,]  on  the  24th  of  April,  is  aa  follows : 

Ordered,  That  after  the  ai^uments  shall  be  uonclnded,  and  when  the  doors  shall  be  closed 
for  deliberation  upon  the  iinal  question,  the  ofBcial  reporters  of  the  Senate  shall  tuke  down 
the  debatea  npou  the  Gnal  question,  to  be  reported  in  the  proceedings. 

The  senator  from  Oregon  [Mr.  Williama]  moved  to  amend  the  proposed  order 
by  adding  to  it  the  words  : 

But  no  senator  shall  speak  more  than  once,  nor  to  exceed  fifteen  minute!!,  during  such 
deliberation. 

The  Chief  Justicb.  The  question  ia  on  the  amendment. 

Mr.  Anthony,  I  move  to  amend  the  amendment  by  adding  to  it  the  words 
"  except  by  leave  of  the  Senate,  to  he  had  without  debate,  aa  provided  in  rule 
23."  The  amendment  aa  it  stands  aeema  to  cut  off  the  provision  of  rule  83. 
Perhaps  the  mover  of  the  amendment  will  accept  this  modification,  for  I  suppose 
it  is  not  the  intention  to  cut  off  that  provision. 

Mr.  CuNNESs,  I  rise  for  information.  I  rise  to  inquire  of  the  Chair  whether 
this  is  a  consultation  of  the  Senate  that  we  are  now  proceeding  with,  and  con- 


Hfstodb,  Google 


472  IMPEACHMENT  OF  THE  PKESIDENT. 

aequently  open  to  limited  debate,  or  whether  we  are  sitting  as  a  court,  debate 
not  being  in  order  7 

Tbe  Chief  Justics,  The  Senate  has  made  as  yet  no  order  for  closing  the 
doors  for  deliberation,  nor  haa  it  made  any  order  to  retire  for  coneuitation. 
Consequently  at  present  there  can  be  no  debate. 

Mr.  CoNNKSS.  Upon  tbe  firet  order  presented  I  ask  for  the  yeas  and  nays. 

Tbe  Chief  Justice.  Tbe  question  now  is  on  the  amendment  of  the  senator 
from  Rhode  Island  to  the  amendment  of  the  senator  from  Oregon. 

Mr.  Howard.  Mr.  President,  I  ask  for  the  reading  of  the  23d  rule.    ' 

The  Chief  Justice.  Tbe  Secretary  will  read  the  23d  rule. 

Tbe  rule  was  read,  as  follows : 

XXIII.  Ail  tbe  orders  and  decisions  shall  be  mode  and  had  b^jeas  and  iiajs.  which 
shall  be  entered  on  the  record,  and  without  debate,  subject  to  the  operation  of  rale  VII, 
except  wiien  the  doors  shall  be  closed  for  deliberation,  and  in  that  case  no  member  slmll 
apeak  more  than  once  on  one  questiou,  and  for  not  more  than  fifieen  minutes  on  the  final 
question,  unless  by  consent  of  the  Senate,  to  be  had  without  debate ;  but  a  motion  to  adjourn 
may  be  decided  without  tbe  jeas  apd  naja,  unless  they  be  demanded  by  one- fifth  of  tbe  mem- 
bers present. 

Mr.  Drake.  Is  the  amendment  offered  by  tbe  senator  from  Rhode  Island 
subject  to  amendment  1 

Tbe  Chief  Justice.  It  is  not.     It  is  an  amendment  to  an  amendment. 

Mr.  Drake.  If  it  be  adopted  as  an  amendment  can  it  be  amended  afterward? 

Mr.  Anthony.  The  senator  can  state  what  raoditication  he  deairee. 

Mr,  Drake.  I  wish,  before  the  word  "  leave,"  iu  tbe  amendment  proposed 
by  tbe  senator  from  Rhode  Island,  to  insert  tbe  word  "  unanimous." 

Mr.  Anthony.  I  do  not  accept  that  proposition.  My  amendment  merely 
conforms  to  the  23d  rule. 

Mr.  Williams.  I  ask  for  information,  if,  under  this  proposed  amendment  of 
the  senator  from  Rhode  Island,  the  rule  can  be  changed  without  one  day's 
notice,  or  whether  it  can  be  changed  at  once  upon  the  motion  of  any  member  J 

Mr.  Thayer.  Mr.  President,  I  desire  to  inquire  if  it  is  now  in  order  to  move 
that  the  doors  of  the  galleries  be  opened. 

The  Chief  Justice.  It  is. 

Mr,  Thayer.  Then  I  make  that  motion,  and  I  ask  for  the  reading  of  tbe 
19tb  rule. 

Mr.  CoNKLiNG.  I  hope  the  reporters'  gallery  at  any  rate  will  be  opened, 
unless  we  mean  to  meet  in  secret  conclave. 

The  Chief  Justice.  Tbe  Secretary  will  read  the  19th  rule. 

Rule  19  was  read,  as  follows  : 

XIX.  At  ail  times  while  tbe  Senate  is  sitting  upon  tbe  trial  of  an  impeachment,  tbe  doors 
of  the  Senate  shall  be  kept  open  unlesa  the  Senate  shall  direct  the  doors  to  be  closed  while 
deliberating  upon  its  decisions. 

The  Chief  Justice.  That  rule  does  not  nppiyi  as  tbe  Chief  Justice  under- 
stands, to  the  clearing  of  tbe  galleries,  but  applies  to  the  general  closing  of  the 
doors  for  purposes  of  deliberation. 

Mr.  Thayer.  I  make  the  motion  that  tbe  doors  of  tbe  galleries  be  opened. 

The  Chief  Justice.  That  motion  can  be  made  at  this  time  only  by  unani- 
mous consent,  there  being  another  question  pending.  Is  there  any  objection  to 
the  motion  1 

Mr.  OoNNBSS,  I  object  to  it. 

The  Chief  Justicb,  The  question  is  on  the  amendment  of  the  senator  from 
Rhode  laiand,  [Mr.  Anthony.] 

Mr.  CoNKLiNG.  I  beg  to  make  an  inquiry  of  the  Chair.  I  beg  to  inquire 
whether  the  order  of  the  Chair  included  the  place  where  the  reporters  sit,  wliero 
no  ap[)lauae  was  made,  and  their  absence  from  which  leaves  us  entirely  in  secret 
Beasion  bo  far  as  public  reports  are  concerned. 

The  Chief  Justice.  The  Chief  Justice  was  under  the  impreasion  that  the 
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order  of  the  Senate  did  not  include  tlie  reporters'  gallery,  and  put  the  queeCion 
diatinctly  to  the  Senate  whether  it  did  or  did  not.  While  the  qup'iti  i  was 
being  put  the  reporters  left  the  gallery,  and  the  point  was  not'  decided  bj  tl  e 
Senate. 

Mr.  CoNKLiNO.  Then  I  auhmtt,  as  a  c|uestion  of  order,  that  under  the  order 
the  doors  of  the  reporters'  gallery  should  not  have  been  closed,  and  are  now 
open,  in  view  of  that  order,  to  the  reporters. 

The  Chief  Justice.  If  there  be  no  objection 

Mr.  Camebo.v.  It  seems  to  me  that  while  it  may  be  very  proper  to  admit 
reporters,  it  is  equally  proper  to  admit  everybody 

The  Chief  Justice.  Debate  is  not  in  order. 

Mr.  Cameron.  I  only  desire  to  say  a  word.  I  think  we  ought  to  admit 
every  body 

Mr.  CoNKLiNG.  The  Chair  did  not  direct  the  reporters'  gallery  to  he  cleared. 

Mr.  Cameron.  And  the  Chair  certainly  did  not  direct  inoffensive  people  to 
be  turned  out. 

Mr.  Sherman.  I  move  that  the  pending  order  be  postponed  with  a  view  to 
submit  a  motion  to  open  the  galleries. 

Mr.  Trumbull.  If  the  Senate  will  allow  me,  I  desire  to  say  that  I  think  the 
demonstration  in  the  galleries  will  not  be  repeated.  I  hepe  gentlemen  will 
withdraw  their  objections  and  by  unanimous  consent  let  the  galleries  be  opened. 

Mr.  Sherman.  I  think  the  object  is  accomplished. 

Mr.  Trumbull.  I  think  we  have  accomplished  all  that  is  necessary.  The 
order  has  been  obeyed.  If  there  is  no  objection,  I  hope  the  presiding  officer 
will  order  the  doors  of  the  galleries  to  he  opened. 

The  Chief  Justice.  If  there  he  no  objection,  the  doors  will  be  opened. 
The  Chair  bears  no  objection,  and  be  directs  the  galleries  to  be  opened. 

Mr,  Wilson.  I  move  that  the  Senate  take  a  recess  for  fifteen  minntes. 

The  motion  was  agreed  to  ;  and  at  the  expiration  of  the  recess  the  Senate 
resumed  its  session. 

The  Chief  Justfce.  The  Chief  Justice  understands  that  the  argument  on 
the  part  of  the  House  of  Representatives,  and  also  on  the  part  of  the  defendant, 
the  President  of  the  United  States,  is  closed.  If  there  is  anything  further  to 
submit,  the  gentlemen  on  both  sides  will  state  it. 

Mr.  Manager  Boutwell.  Nothing  further  on  the  part  of  the  managers. 

Mr.  EvARTS.  Nothing  on  our  part. 

Mr.  Hendricks.  Mr.  President,  the  questions  that  are  now  coming  before  the 
Senate  ought  to  be  discussed  and  debated.  I  move,  therefore,  that  the  Senate 
retire  to  consider  of  the  different  propositions  that  are  before  us,  either  to  their 
room  or  in  the  Senate  chamber  ;  or  if  by  unanimous  consent  the  debate  can  be 
allowed  to  be  fixtended  to  tea  minutes,  we  remaining  here,  I  do  not  want  to  dis- 
turb anybody,  and  I  would  rather  go  on  and  debate  here  as  we  are. 

The  Chief  Justice.  The  only  motion  in  order  is  that  the  Senate  retire  for 
deliberation,  or  that  the  doors  be  closed  for  deliberation. 

Mr.  Fessenden.  I  suggest  to  the  senator  from  Indiana  to  change  his  motion 
BO  that  we  may  consult  in  this  chamber  and  let  the  audience  retire. 

Mr.  Hendricks.  Mr.  President 

The  Chief  Justice.  No  debate  is  in  order  hut  by  unanimous  consent. 

Mr.  Hendbicks.  I  was  about  to  suggest  that  we  proceed  now  as  if  we  had 
retired,  withoot  disturbing  anybody.     I  think  we  might  so  regard  ourselves, 

Mr,  Trumbull.  I  suppose  that  can  be  done  by  unanimous  consent. 
The  Chief  Justice,  Certainly. 
Mr.  Trumbull.     I  hope  it  will  be  done. 

Mr.  Hendricks.  By  unanimous  consent  we  may  be  allowed  to  proceed  under 
the  rules  as  if  we  had  retired  for  deliberation. 
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The  Chief  Ji'stihe.  If  there  be  no  objection 

Mr.  CoNKLmG,  What  is  the  precise  proposition  1 

Mr.  Hendricks.  That  we  consider  these  questions  in  public  as  if  we  had 
retired,  so  that  wbat  is  aaid  in  regard  to  these  proposed  rules  shall  be  public. 

Mr.  OoNSESS.  That  is  to  say,  tbat  debate  shall  be  allowed. 

Mr.  Hi{\DRiCK8.  To  the  extent  of  ten  miuntes,  as  limited  by  the  rules. 

The  Chief  Justice.  The  Chief  Justice  thinks  it  proper  to  say  to  the  Senate 
that  this  reverses  its  whole  order  of  proceeding.  It  can  be  done,  undoubtedly, 
by  unanimous  consent.     If  there  be  no  objection 

Mr.  Edmunds  and  Mr.  Williams.  I  object. 

The  Chief  Justice.  Objection  ia  made.  The  senator  from  Indiana  moves 
tbat  the  Senate  retire  for  the  purpose  of  considering  the  pending  question. 

Mr.  Edmumds.  I  move  to  amend  that  motion  so  that  it  shall  bo  an  order,  as 
the  rules  provide,  tbat  the  doors  shall  be  closed. 

The  Chief  Justice.  That  is  the  regular  motion  in  order,  that  the  doors  be 
closed  under  the  rules.  The  Senate  has  heretofore  varied  that  proceeding  by 
retiring  for  conference. 

Mr.  He\drick9.  Senators  will  allow  me  to  say  that  my  only  object  in 
jnaking  this  motion  was  to  relieve  ourselves  in  regard  to  the  limitation  of  debate. 
I  think  there  is  no  necessity  for  disturbing  the  audience,  or  disturbing  the 
audience  by  going  out. 

The  Chief  Justice.  The  Chief  Justice  must  remind  the  Senator  tbat  debate 
ia  not  in  order.     The  question  is  on  the  motion  to  close  the  doors  for  deliberation. 

The  motion  was  agreed  to. 

The  Senate  chamber  having  been  cleared  and  the  doors  closed, 

The  Chif.f  Justice  stated  the  question  to  be  on  the  order  proposed  by  Mr. 
Edmunds,  with  the  amendments  thereto  offered  by  Mr,  Williams  and  Mr.  An- 
thony. 

After  debate, 

Mr.  Fruli.vghyusex  moved  to  lay  the  proposed  order  on  the  table;  which 
motion  was  agreed  to — yeas,  28 ;  nays,  30  ;  as  follows  : 

Teas — Messrs.  Cameron,  Cattail,  Chandler,  Conkling,  Conneae,  Corbett,  Cragin,  Drake, 
Ferry,  Frelinghuyflen,  Harlan,  Henderaou,  Howe,  Morgan.  Morrill  of  Maine.  Morton,  Norton, 
Pallerson  of  New  Hampshire,  Pomeroy,  Eameey,  Sobs,  Stewart,  Sumner,  Thayer,  Tipton, 
Trumbull,  WilliamB,  and  Yatos— 38. 

Havs — Messrs.  Anthony,  Bayard,  Bnckalew,  Davis,  Dixon,  Doolittle,  Edmunds.  Fee- 
senden,  Fowler,  Grimes,  Hendricka,  Johnson.  McCreery.  Morrill  of  Vermont,  PatterBon  ol 
Tennessee,  Saulsbury,  Spraeue,  Van  Winkle,  Vickera,  and  Willey— 20. 

Not  voting — Messrs.  Cole,  Howard,  Nye,  Sherman,  Wade,  and  Wilson — 6.' 

So  the  order  was  laid  on  the  table. 

The  Chikf  Justice  laid  before  the  Senate  a  letter  from  the  Speaker  of  the 
House  of  Representatives,  asking  that  the  House  might  be  notified  when  the 
doors  of  the  Senate  shonld  be  open. 

On  motion  of  Mr.  Edmunds,  it  was 

Ordered.  That  the  Secretary  inform  the  House  of  Representatives  that  the  Senate,  sitting 
for  the  trial  of  the  President  upon  articles  of  impeachment,  will  notify  the  House  when  it  is 
ready  to  receive  them  at  the  bar. 

The  Chief  Justice  stated  the  next  business  in  order  to  be  the  following 
order,  submitted  by  Mr.  Sumner  on  the  25th  of  April : 

Ordered,  Tbat  the  Senate,  sittipg  for  the  trial  of  Andrew  Johnson,  President  of  the  United 
Btales,  will  proceed  to  vote  on  the  several  articles  of  impeachment  at  13  o'clock  on  the  day 
'  aft«r  the  close  of  the  arguments. 

After  debate, 

Mr.  Drake  submitted  the  following  amendment  to  Bale  23,  to  come  In  at  the 
end  of  the  rule  : 

Tba  fifteen  mlnutea  herain  allowed  shall  be  for  the  whole  deliberation  on  the  final  quefltion, 
and  not  tg  tbe  final  ^aestiou  on  each  aiticle  of  impeachment. 
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The  proposed  amendment  waa  laid  over  for  future  conaideration. 
On  motion  of  Mr.  Johnson,  the  Senate,  sitting  for  the  trial  of  the  impeach- 
ment, adjourned. 


Thorsdav,  May  7,  1868. 

The  Chief  Justice  of  the  United  Statea  took  the  chair. 

The  usual  proclamation  was  made  hy  the  Sergeant -at -arms . 

Mr.  NelaoD,  of  counsel  for  the  respondent,  appealed  in  his  aeat. 

The  journal  of  yesterday's  proceedings  of  the  Senate,  sitting  for  the  trial  of 
tie  impeachment,  was  read. 

The  CiiiEi'  Justice.  When  the  Senate  waa  considering  the  order,  which  ia 
now  the  iinfinished  business,  it  waa  sitting  with  cloaed  doors,  and  the  doora  will 
now  he  closed  for  deliberation  under  the  rules,  unleaa  there  be  aome  order  to  the 
contrary.     [After  a  pause  ]     The  doors  will  he  cloaed  for  deliberation. 

Mr.  Howe.  Mr.  President,  I  do  not  see  any  necessity  for  closing  the  doors. 
Unless  senators  do  aee  a  neceaaity  foi  it  I  hope  that  order  will  not  be  executed. 

The  Chief  Justice  There  can  be  no  deliberation  unlesa  the  doora  are 
closed.     There  can  he  no  debate  under  the  rulea  unleaa  the  doors  be  cloaed. 

Mr.  Sumner.  Still,  Mr  Piesident,  I  would  rise  to  a  question  of  order.  It 
is  whether  the  Senate  can  proceed  to  deliberate  now  except  by  a  vote.  There 
must  be  another  vote  of  the  Senate  in  order  to  proceed  to  deliberate  to-day,  I 
take  it.     We  adjourned  last  night,  and  we  have  now  met  in  open  sesaion. 

The  Chiei'  Justice.  There  can  he  no  debate  on  the  question  of  order  ;  but 
the  Chief  Justice  will  submit  the  queation  to  the  Senate.  The  senator  from 
Massachuaetta  makea  a  queation  of  order  that  before  the  Senate  can  proceed  to 
deliberate  there  must  be  another  formal  vote  of  the  Senate.  The  Chair  will 
submit  that  queation  directly  to  the  Senate. 

Mr,  Shkrman.  I  should  like  to  aak  the  senator  from  Massachusetts  a  ques- 
tion, whether  he  proposes  to  act  on  the  pending  resolution  without  debate  1 

Mr,  Sumner.  I  did  not  intend  to  interpose  any  opposition  to  anything.  I 
only  wished  that  whatever  we  did  should  be  done  according  to  the  rules.  We 
have  now  been  sitting — this  is  merely  an  answer  to  the  inquiry  of  the  sena- 
tor— in  open  session 

Tbe  Chief  Justice.  Debate  is  out  of  order.  It  can  go  on  by  unanimous 
consent,  not  otherwise. 

Mr.  SuM\ER.  And  how  shall  we  get  fr   n  op  n  s        n  into  deliberation  1 

Mr.  Edmunds.  I  object  to  debate. 

The  Ohibp  Justice.  There  can  be  no  debate  u  tl  the  doors  are  closed. 

Mr.  CoNKLiNG.  I  rise  for  inform  atiot  torn  le  Clar.  I  wish  to  inquire 
whether,  when  the  presiding  officer  announ  s  ha  a  c  tain  thing  will  be  done 
unleaa  objection  is  made,  that  is  not  tantan  nt  to  a  ot  of  the  Senate,  and  does 
not  cover,  in  substance,  the  point  made  by  the  senator  fiom  Massachusetts  J 

The  Obiei'  Justice.  The  Chief  Justice  so  regards  it. 

Mr.  Sumner.  If  that  is  understood 

Mr,  Edmunds.  I  object  to  all  debate. 

Mr.  Trumbull.  Mr.  President,  I  wish,  before  the  doors  are  closed,  to  raise  a 
question  of  order  under  the  twenty-third  rule,  which  reads  as  follows  : 

All  the  orders  and  decisions  sliaU  be  made  and  bad  by  yeas  and  vaje,  whicb  sball  be 
entered  on  tlie  record  and  without  debate,  except  when  the  doors  shall  be  closed  for  delib- 
eration. 

That  means  deliberation  in  reference  to  a  matter,  as  I  nnderatand  it,  connected 
with  the  immediate  trial.    These  are  rules  adopted  for  the  general  government 
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of  the  Senate  in  all  caBes  of  impeachment.  I  never  underatood,  when  I  agreed 
to  iheBe  rulee,  that  they  would  be  used  as  a  restraint  upon  the  Senate  in  refer- 
ence to  any  question  that  might  he  raised  here.  Propoaitiona  are  raiaed  here 
having  no  particular  hearing  upon  this  trial  as  to  tbe  course  of  proceeding,  and 
we  ought  to  aettle  those,  it  seems  to  me 

Mr.  Edmu.^ds.  I  rise  to  a  questioo  of  order,  I  object  to  debate  until  the 
order  of  the  Ohair  is  complied  with. 

The  Chief  Justice.  1  here  can  be  no  debate  until  the  order  of  the  Chair  is 
executed. 

Mr.  Tbvmbull.  What  is  the  order! 

The  Chief  Justice.  The  Chair  stated  to  the  Senate  that  when  deliberation 
was  terminated  by  adjournment  last  evening  they  were  sitting  with  closed  doors, 
and  unlees  some  objection  ahould  be  made  he  wonid  direct  the  doora  to  be 
closed.  He  waited,  and  no  objection  was  made,  and  he  then  directed  the  doors 
to  be  closed.     Until  that  order  is  executed  there  can  he  no  debate. 

The  chamber  was  thereupon  cleared  and  the  doors  closed. 

The  Chief  Justice  stated  that  the  unfinished  buaineas  before  the  Senate 
yesterday,  at  its  adjournment,  to  wit,  the  motion  aubmitted  by  Mr.  Sumner  on 
the  25th  of  April,  Uiat  the  Senate  will  proceed  to  vote  on  the  several  articles 
of  impeachment  at  12  o'clock  m.  on  the  day  after  the  close  of  the  arguments, 
was  the  business  now  before  the  Senate. 

The  Senate  resumed  the  consideration  of  the  resolution. 

Mr.  Morrill,  of  Maine,  moved  to  amend  the  motion  of  Mr.  Sumner  by  atrik- 
ing  out  all  after  the  word  "  that "  in  the  first  line,  and  inserting  the  following 
in  lieu  thereof: 

When  the  Seual«  litcing  t«  try  impeachment  adjouriis  to-day,  it  will  be  to  Monday  dbxI 
at  19  o'clock  m.,  when  the  Senate  n-ill  proceed  to  take  the  yeaa  and  naye  on  the  articles  of 
JDipeachment  without  debute;  any  senator  desiring  it  to  have  permission  to  lila  a  writlen 
opinion,  to  go  upon  tbe  record  of  (he  proceedings. 

Mr.  Drake  moved  to  amend  the  amendment  by  inserting  after  the  word 
"permission"  the  words  "at  the  time  of  giving  hia  vote." 

After  debate, 

Mr.  Co.\KLiN(i  moved  that  the  further  consideration  of  the  pending  subject 
be  postponed. 

After  further  debate, 

Mr.  Trumbull  moved  that  the  pending  subject  lie  on  the  table ;  which  was 
agreed  to. 

Mr.  Morrill,  of  Vermont,  submitted  the  following  motion  for  consideration  : 

Ordered,  That  when  the  Senate  adjourns  to-day  it  adjourn  to  meet  on  Monday  neit,  at  11 
o'clock  a.  m..  for  the  purpose  of  deliberation,  under  the  rules  of  the  Senate  sitting  on  the 
trial  of  impeachment;  and  that  on  Tuesday,  at  1'^  o'clock  in.,  the  Senate  shall  proceed  to 
vote,  without  debate,  on  the  several  articlSB  of  impeachment,  and  each  senator  shall  be  per- 
mitted to  file,  within  two  days  after  the  vote  shall  hare  been  taken,  his  written  opinion  to  go 
on  the  record. 

Mr.  Anthony  moved  to  amend  the  motion  of  Mr.  Morrill,  of  Vermont,  by 
striking  out  the  words  "on  Tuesday"  and  inserting  the  words  "on  or  before 
Wednesday." 

Mr.  CONNESS  called  for  the  yeas  and  nays  on  the  amendment,  and  they  were 
ordered;  and  being  taken,  resulted — yeas,  13;  nays,  37;  as  follows; 

Teas— Messrs.  Anthony,  Buckalew,  Davis,  Dison,  Doolittle,  Fowler,  Hendricks,  McCreery, 
Patterson  of  "TenBessee,  Rois,  Sanlsbury,  Spragus,  and  Vickers — 13. 

Nays— Mawrs.  Cameron,  Cattoll,  Chandler.  Cole,  Conkling,  Caoness,  Corhett,  Ciarin, 
Drake,  Edmunds,  Ferry,  Prelinghuysen,  Harlan,  Henderson,  Howard.  Howe,  Johnson,  Mor- 
gan, Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  Norton,  Nye,  Patterson  of  New  Hamp- 
shire, Pomeroy,  Ramsey,  Sherman,  Stewart,  Sumner,  Thayer,  Tipton,  Trumbull, Van  Winkle, 
Willey,  Williams,  Wilson,  and  Yates— 37. 

Not  VOTINO — Messrs.  Bayard,  Fesaenden,  Grimes,  and  Wade — i. 
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So  the  amendment  was  not  itgreed  to. 

Mr.  SiiMNEB  moved  that  the  further  consideration  of  the  motioa  of  Mr.  Mor» 
rill,  of  Vermont,  be  postponed,  and  that  the  Senate  proceed  to  consider  the 
articles  of  impeachment. 

After  debate, 

Mr.  SuM^Btt  called  for  the  ye.V8  and  nays  on  his  motion,  and  they  were 
ordered  ,■  and  being  taken,  resulted — yeaa,  15 ;  nays,  38 ;  as  follows : 

Yeas — Messrs.  Cameron,  Cenbling,  Cosiness,  Drake,  Harlan,  Morgan,  Nje,  Pomeroy, 
Stewart,  Sumner,  Thajer,  Tipton,  Williama,  Wilson,  and  Yates — 15. 

Nays — Messrs.  Anthony,  Bayard,  BuckalaT,  Cattell,  Chandler,  Cole,  Corbett,  Cragin, 
Davis,  DiKon,  Doolittle,  Edmunds,  Ferry,  Peaaenden,  Fowler,  Frelinghuj sen.  Grimes,  Hea- 
derson,  Hendricks,  Howard,  Howe,  Johnson,  McCreery,  Morrill  of  Maine,  Morrill  ot  Vermont, 
Morton,  Norton,  Patterson  of  New  Hampshire,  Patterson  of  Tennessee,  Ramsey,  Rosa,  Sftula- 
bury,  Sherman,  Sprague,  Trumbull,  Van  Winkle,  Vi.-kers,  and  Willey— 38. 

Not  VOTING.— Mr.  Wade— I. 

So  the  amendment  was  not  agreed  to. 

Mr.  Sumner  moved  to  amend  the  motion  of  Mr.  Morrill,  of  Vermont,  by 
striking  out  the  word  "  Monday,"  and  inserting  "  Saturday." 

Mr.  Sumner  called  for  the  yeas  and  nays,  and  they' were  ordered;  and  being 
taken,  resulted — yeas,  16;  naya,  36  ;  as  follows  : 

Yeas — Messrs.  Cameron,  Chandler,  Cole,  Conkling,  Conneas,  Drake,  Harlan,  Howard, 
Morgan,  Pomeroy,  Stewart,  Sumner,  Thayer,  Williams,  Wilson,  and  Yates — 16. 

Nays — Messrs.  Anthony,  Bayard,  Buckalew,  Cattell,  Corbett,  Cragiu,  Davis,  Diion,  Doo- 
little,  Edmunda,  Ferry,  Fesaenden,  Fowler,  Frelinghaysen,  Grimes,  Heudeison,  Hendricks, 
Howe,  Johnson,  McCreery,  Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  Norton,  Patterson 
of  New  Hampshire,  PatlerBoo  of  TeimesBee,  Ramsej,  Ross,  Saulsbury,  Sherman,  Sprague, 
Tipton.  Trumbull,  Van  Winkle,  Viekers,  and  Willey- 36. 

Not  voting— Messrs.  Nye  and  Wade— 2. 

So  the  amendment  was  not  agreed  to. 

Mr.  Sumner  moved  to  amend  the  motion  of  Mr.  Morrill,  of  Vermont,  by 
striking  out  at  the  end  thereof  the  following  words  : 

And  each  senator  ebull  be  permitted  to  file  within  two  days  afier  the  vote  shall  have  been 
so  taken  his  written  opinion,  to  go  on  the  record. 

Mr.  Drake  moved  to  amend  the  portion  proposed  to  be  stricken  out  by  strik- 
ing out  the  words  "within  two  days  after  the  vote  shall  have  been  so  taken," 
and  inserting  in  lieu  thereof  the  words  "at  the  time  of  giving  his  vote." 

Mr.  Drake  called  for  the  yeas  and  nays  on  his  amendment,  and  they  were 
ordered  ;  and  being  taken,  resulted — yeas,  12  ;  nays,  38  ;  as  follows : 

Yeas — Messrs.  Cameron,  Chandler,  Conkling,  Conness,  Drake,  Harlan,  Howard,  Mot- 


Hot  VOTING — Messrs.  Howe,  Nje,  Pomeroy,  and  Wade— 4. 
So  the  amendment  was  not  agreed  to. 

The  question  recurring  on  the  amendment  proposed  by  Mr.  Sumner  to  strike 
out  the  closing  sentence  of  the  motion  of  Mr.  Morrill,  of  Vermont, 

Mr,  Sumner  called  for  the  yeas  and  nays,  and  they  were  ordered ;  and  being 
taken,  resulted — ^yeaa,  6 ;  nays,  43  ;  as  follows  : 

Yeas— Messrs.  Drake,  Harlan,  Ramaey,  Stewart.  Samner,  and  Thayer — 6. 

Navs — Meaars.  Bayard,  Buckalew,  Cameron,  Cattell,  Chandler,  Cole,  Corbett,  Davis, 
Diion,  DoolSttle,  Edmunds,  Ferry,  Fessendea,  Fowler,  Frelinghnysen,  Grimes,  Henderson, 
Hendricks,  Howard,  Howe,  Johnson,  McCreery,  Morgan.  Morrill  of  Mfune,  Morrill  of  Ver- 
mont, Morton,  Norton,  Patterson  of  New  Hampshire,  Pattflrsoo  of  Tenuesilee,  Pomeroy, 
Kosa,  Saulsbury,  Sherman,  Sprague,  Tipton,  Trumbull,  Van  Winkle,  Viokers,  Willey,  Wil- 
liams, Wilson,  and  Yates— 42. 

Not  voting — Messrs.  Anthony,  Conkling,  Conness,  Cragin,  Nye,  and  Wade — 6. 
So  the  amendment  was  not  agreed  to. 
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Mr.  MoRBTLL,  of  Veimont,  haviog  modified  his  motion,  it  was  agreed  to,  as 
folio  we :    - 

Ordtred,  Tbat  when  the  Senate  adjourns  to-daj,  it  adjourn  to  meet  on  Mondaj'  next,  at 
11  o'cluck  a.  m.,  for  tbe  purpose  of  deiiberalioD,  under  tbe  rules  of  the  Senate,  sitting 
OG  the  trial  of  impeachments,  and  that  on  Tuesday  next  following,  at  IS  o'clock  in.,  tbe 
Senate  shall  proceed  to  vote  witbont  debale  on  the  several  articles  of  impeachment ;  and 
each  senator  shall  be  permitted  to  file  fritbin  two  days  after  the  vote  shall  have  been  eu 
token  his  written  opinion,  to  be  printed  with  tbo  proceedings. 

The  Senate  proceeded  to  consider  the  .resolution  submitted  by  Mr.  Drakb 
yesterday,  to  amend  twenty-tbird  rule  by  adding  thereto  the  following : 

The  fifteen  minutes  herein  allowed  ahull  be  for  tbe  whole  deliberation  on  tbe  final  ques- 
tion, and  not  to  the  final  question  on  each  article  of  impeachment. 

The  resolution  waa  adopted. 

The  Senate  proceeded  to  consider  the  resolution  submitted  by  Mr.  Sumner  on 
the   25th  of  April,  to  ameod  the  rules  by  inserting  the  following  additional 

Rule  SS.  in  taking  the  voles  of  the  Senate  on  tbe  articles  of  impeachment,  tbe  presiding 
officer  eball  call  each  senator  by  bis  name,  and  uponeach  article  propose  tbe  following  ques- 
tion, in  the  manner  following:   "Mr. ,  how  say  you,  is  tbe  respondent, ,  guilty 

or  not  guilty,   as  cbarged  in  the article  of  inipeacbmeot?"    Whereupon  each  senator 

shall  rise  in  bis  place  and  answer  "  guilty  "or  "not  guilty." 

Mr.  Co.\Ki.iNH  moved  to  amend  the  proposed  rule  by  striking  out  the  words 
"as  charged  in,"  and  inserting  the  words  "of  high  crime  or  misdemeanor  (as 
the  case  may  be)  within." 

After  debate, 

Mr.  Sumner  modified  his  proposed  rule  by  inserting  after  the  words  "  not 
guilty"  the  words  "of  high  crime  or  misdemeanor." 

Mr.  BiiCKALEW  moved  to  amend  the  prbposed  rule  by  striking  out  all  after 
the  word  "following"  where  it  last  occurs,  and  inserting  in  lieu  thereof: 

Mr. ,  how  say  yon,  is  the  respondent,  Andrew  Johnson,  President  of  the  United 

States,  guilty  or  not  gnllly  of  a  high  crime  or  misdemeanor  (as  the  case  may  be)  as  charged 
in  the  article  of  Impeachment? 

Mr.  Sumner  accepted  the  amendment  of  Mr.  Bu'-kalew. 

Mr.  CoNNKSS  moved  futther  to  amend  the  proposed  rule  by  striking  out  all 
after  the  word  "  upon  "  in  the  fourth  line,  and  inserting  iu  lieu  thereof  the  fol- 
lowing : 

Each  of  the  articles  numbered  one,  two,  three,  four,  five,  seven,  eight,  nine,  ten,  and 
eleven  proposes  the  following  question  in  the  manner  following:  Mr.  Senatiir.  how  snj  you, 
is  the  respondent,  Andrew  Johnson,  PreBldont  of  the  United  States,  guilty  or  not  guiUy  of  a 
high  crime  or  misdemeanor  as  charged  in  this  article]  And  upon  each  of  the  articles  num- 
bered foar  and  six  he  aball  propose  tbe  following  question :  Mr.  Senator,  how  say  you,  is  the 
respondent,  Andrew  Johnson,  President  of  tbe  United  States,  guilty  or  not  guilty  of  a  high 
crime  charged  in  this  article  7  Whereupon  each  senator  shall  arise  in  his  place  and  answer 
"guilty"  or  "not  guilty." 

After  debate, 
.  Mr.  Hendricks  moved  to  amend  the  amendment  of  Mr.  CoNNBSS  by  insert- 
ing at  the  end  thereof  the  following : 

But  in  taking  down  the  vote  on  the  eleventli  article  the  question  sball  be  put  as  to  each 
clause  of  said  article  charging  a  distinct  offence. 

After  debate, 

Wr.  CoNNESS  called  for  the  yeas  and  nays  on  the  amendment  to  the  amend- 
ment, and  they  were  ordered;  and  being  taken,  resulted-^yeaSp22;  nays,  15;  as 
follows  : 

>S— Messrs.  Anthony,  Davis.  Doollttle.  Drake.  Edmunds.  Ferry,  Fowl_.,  _    .     „     , 

a  of  Tennessee, 

..    . ,  -■-,—. .   --ttersOQ  of  New 

Hampshire,  Pomeroy,  Kamsey,  Stewart,  Sumner,  Thayer,  Williams,  Wilson,  and  Yates — 13. 
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Not  VOTINO — Messrs.  Bajard,  Cameron,  Cattell,  Chandler,  Conkliog,  Diion,  Fesaenden, 
Grimes,  Howard,  Howe,  Morgan,  Morrill  of  Maine,  Morrill  of  Vermont,  Mye,  Saulsbury, 
Sherman,  and  Wade— 17. 

So  the  amendment  wbm  agreed  to. 

After  debate, 

Tiie  question  recurring  on  the  amendment  proposed  by  Mr.  Conness  as 
amended, 

Mr.  Johnson  moved  that  the  whole  subject  lie  upon  the  table. 

Mr.  ^IJMNKR  called  for  the  yeas  and  nays  on  the  motion,  and  they  were 
ordered;  and  being  taken,  resulted — yeas,  24;  nays,  11 ;  as  follows: 

Yeas — Messrs.  Bayard,  Buckalew,  Caineraii,  Cattell,  Cocneas,  Davis,  Doolittle,  Drake, 
Hatlan,  Henderson,  Heudrieks,  Johnson,  McCreery,  Norton,  Patterson  of  Tennessee,  Saula- 
bury,  Sprajjue,  Thayer,  Tipton,  Trambull,  Van  Winkle,  Vickers,  Willey,  and  Yates— 24. 

HaVS — Messrs.  Cole,  Corbett,  Cragin,  Edmunds,  ITerry,  Pomeroy,  Eamsey,  Eoss,  Snm- 
ner,  Williams,  and  Wilson— 11. 

Not  voting— Messrs.  Anthony,  Chandler,  Conklinr,  Dixon,  Fessenden,  Fowler,  Fie- 
linghuysen.  Grimes,  Howard,  Howe,  Morgan,  Morrill  of  Maine,  Morrill  of  Vermont,  Morton, 
Nye,  Patlei-eou  of  New  Hampshire,  Sherman,  Stewart,  and  Wade — 19. 

So  the  motion  was  agreed  to. 

On  motion  of  Mr.  Tates,  it  was 

Ordered,  That  when  the  Senate  adjourn,  it  be  to  Monday  nest  at  10  o'clock  a.  m. 

On  motion  of  Mr.  <jole,  the  Senate,  sitting  for  the  trial  of  the  impeachment, 
adjourned. 


Monday,  May  U,  1S68. 

The  Chief  Justice  of  the  United  States  took  the  chair. 

The  usual  proclamation  was  made  by  the  Sergeant-at-arms. 

The  journal  of  Thursday's  proceedings  of  the  Senate,  sitting  for  the  trial  of 
the  impeachment,  was  read.  ^ 

Tbe  Chtef-Justice.  As  the  Senate  meets  this  morning,  under  the  order,  for 
deliberation,  the  doors  will  be  closed  unless  some  senator  desires  to  make  a 
motion. 

Mr.  Sherman.  Before  the  doors  are  closed  I  will  submit  a  motion  that  I 
believe  will  receive  the  unanimous  consent  of  tho  Senate.  To-morrow  will  be 
a  day  on  which  there  will  be  considerable  excitement,  I  move,  therefore,  that 
the  Sergeant-at'arms  be  directed  to  place  his  assistants  through  the  gallery,  and 
to  arrest,  without  the  order  of  the  Senate,  any  p.ei'son  who  violates  the  rules  of 
order  of  the  Senate.  I  do  not  know  but  that  is  th  n  1  n  w  but  t  h  d  I  t 
be  announced  publicly  and  openly  so  that  eve  yb  dy  n  und  and  h 
to-morrow  there  shall  be  no  marks  of  approbation  d  a  pp  bat  n  wh  the 
vote  is  cast. 

Mr.  Edmunds.  Certainty,  that  is  the  standings  d  f  h  S  nate  n  w  I 
have  no  objection  to  the  motion,  however. 

Mr.  Sherman.  1  think  this  will  give  it  more  publicity. 

Mr.  SuMNEB.  I  should  say  that  an  intimation  made  to  the  Sergeant-at-arms 
on  that  subject  ought  to  be  BufEcient. 

The  Chief  Justice.  The  Chief  Justice  will  state  to  the  Senate  that  the 
Sergeant-at-ai-ms  has  already  taken  tbe  precaution  suggested  by  tho  senator 
from  Ohio. 

Mr.  Sherman.  Then  the  Sergean  tat- arms  ought  to  give  notice  in  the  morn- 
ing papers. 

Mr.  Williams.  I  would  suggest,  too,  that  before  the  clerk  proceeds  to  call 
the  roll  tomorrow  rooming,  as  there  may  be  very  many  persons  in  the  galleries 
who  are  strangers,  the  Chief  Justice  publicly  admonish  all  persons  in  the  gal- 
leries to  observe  order,  and  that  no  manifestations  of  applause  or  diBapj^iroba- 
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tion  will  be  allowed  in  the  Senate  during  the  day ;  otherwise  persons  so  violat- 
ing the  rule  will  be  arrested. 

The  Chief  JusTirB.  That  will  be  done, 

Mr.  Sherman.  I  withdraw  my  motion. 

The  Cbirp  Justice,  The  Sergeant- at- arm 3  will  clear  the  galleries  and  close 
the  doors. 

The  Senate  chamber  was  thereupon  cleared  and  the  doors  closed. 

The  Chief  Justice  stated  that,  in  compliance  with  the  desire  of  the  Senate, 
he  had  prepared  the  question  to  be  addressed  to  Senators  upon  each  article  of 
impeachment,  and  that  he  had  reduced  his  views  thereon  to  writing ;  which  he 
read, 

Mr.  Bl'ck ALE W  submitted  the  following  motion  ;  which  was  considered  by 
unanimous  consent,  and  agreed  to  : 

Ordertd,  That  the  views  of  the  Chief  Justice  be  entered  upon  the  jouroa!  of  the  proceed- 
inga  of  (he  HeaaAe  for  the  trial  of  impeacbments. 

The  following  are  the  views  of  the  Chief  Justice  : 
The  Chief  Justice  arose  and  addressed  the  Senate  as  follows  : 
.SkNATOBS  :  In  conformity  with  what  seemed  to  be  the  general  wish  of  the 
Senate  when  it  adjourued  last  Thursday,  the  Chief  Justice,  in  taking  the  rote 
on  the  articles  of  impeachment,  will  adopt  the  mode  sanctioned  hy  the  practice 
in  the  eases  of  Chase,  Peck,  and  Humphreys. 

He  will  direct  the  Secretary  to  read  the  several  articles  successively,  and 
after  the  reading  of  each  article  will  put  the  question  of  guilty  or  not  guilty  to 
each  senator,  rising  in  his  place,  in  the  form  used  in  the  case  of  Judge  Chase ; 

Mr.  Senator ,  how  say  you,  is  the  respondent,  Andrew  Johnson,  President  of  the 

Uuit«d  States,  guilty  or  not  guilty  of  a  high  misdemeanor,  aa  charged  in  this  article  J 

In  putting  the  question  on  articles  4  and  G,  each  of  which  charges  a  crime, 
the  word  "  crime  "  will  he  substituted  for  the  word  "  misdemeanor." 

The  Chief  Justice  has  carefully  considered  the  suggestion  of  the  senator  from 
Indiana,  [Mr,  Hendricks,]  which  appeared  to  meet  the  approval  of  the  Senate, 
that  in  taking  the  vote  on  the  11th  article,  the  question  should  be  put  on  each 
clause,  and  has  found  himself  unable  to  divide  the  article  aa  su^ested.  The 
article  charges  several  facts,  but  they  are  so  connected  that  they  make  but  one 
allegation,  and  they  are  charged  as  constituting  one  misdemeanor. 

The  first  fact  charged  is,  in  substance,  that  the  President  publicly  declared 
in  August,  1866,  that  the  39th  Congress  was  a  Congress  of  only  part  of  the 
States  and  not  a  constitutional  Congress,  intending  thersby  to  deny  its  consti- 
tutional competency  to  enact  laws  or  propose  amendments  of  the  Constitution ; 
and  this  charge  seems  to  have  heen  made  as  introductory,  and  as  qualifying 
that  which  follows,  namely,  that  the  President  in  pursuance  of  this  declaration 
attempted  to  prevent  the  execution  of  the  tenure-of-office  act  by  contriving  and 
attempting  to  contrive  means  to  prevent  Mr.  Stanton  from  resuming  the  func- 
tions of  Secretary  of  War  after  the  refusal  of  the  Senate  to  concur  in  his  sus- 
pension, and  also  by  contriving  and  attempting  to  contrive  means  to  prevent 
the  execution  of  the  appropriation  act  of  March  2,  1867,  and  also  to  prevent  the 
execution  of  the  rebel  States  governments  act  of  the  same  date. 

The  gravamen  of  the  article  seems  to  be  that  t!ie  President  attempted  to 
defeat  the  execution  of  the  tenure- of- ofGce  act,  and  that  he  did  this  in  pursuance 
of  a  declaration  which  was  intended  to  deny  the  constitutional  competency  of 
Congress  to  enact  laws  or  propose  constitutional  amendments,  and  by  contriving 
means, to  prevent  Mr.  Stanton  from  resuming  his  office  of  Secretary,  and  also  to 
prevent  the  execution  of  the  appropriation  act  and  the  rebel  States  governments 
act. 

The  single  substantive  matter  charged  is  the  attempt  to  prevent  the  execu- 
tion <tf  t^  tenure-of-office  act ;  and  the  other  facte  ore  alleged  either  as  intro- 


,  Google 


IMPEACHMENT    OK   THE   PEESIDENT.  481 

ductory  and  exhibiting  this  general  purpose,  or  as  showing  the  means  contrived 
iu  furtherance  of  that  attempt. 

This  single  matter,  connected  with  the  otber  matti;ra  previously  and  subse- 
jjaently  alleged,  is  charged  as  the  high  miademeanor  of  which  the  President  is 
alleged  to  have  been  guilty. 

The  general  question,  guilty  or  not  guilty  of  a  high  misdemeanor  as  charged, 
seems  fully  to  cover  the  whole  charge,  and  will  be  put  as  to  this  article  as  well 
as  to  the  others,  unless  the  Senate  duect  some  mode  of  division. 

In  the  10th  article  the  division  snggested  by  the  senator  from  New  York 
[Mr.  Conkling]  may  be  more  easily  made.  It  contains  a  general  allegation  to 
the  effect  that  on  the  18th  of  August,  and  oa  otlier  days,  the  President  with 
intent  to  set  aside  the  rightful  authority  of  Congress  aud  bring  it  into  contempt 
delivered  certain  scandalous  harangnes,  and  therein  altered  loud  tiireats  and 
bitter  menaces  against  Congress  and  the  laws  of  the  United  States,  enacted  by 
Congress,  therehy  bringing  the  office  of  President  into  disgrace,  to  the  great 
scandal  of  all  good  citizens,  and  sets  forth  in  three  distinct  specifications  the 
harangues,  threats,  and  menaces  complained  of. 

In  respect  to  this  article,  if  the  Senate  sees  fit  so  to  direct,  the  question  of 
guilty  or  not  guilty  of  the  facts  charged  may  be  taken  in  respect  to  the  several 
specifications,  and  then  the  question  of  guilly  or  not  guilty  of  a  high  miade- 
meanor as  chargediu  the  article  can  also  be  taken. 

The  Chief  Justice,  however,  sees  no  objection  to  putting  the  general  question 
on  this  article  in  the  same  manner  as  on  the  others,  for,  whether  particular  ques- 
tions be  put  on  the  specifications  or  not.  the  answer  to  the  final  question  must 
be  determined  by  the  judgment  of  the  Senate,  whether  or  not  the  facts  alleged 
in  the  specifications  have  been  sufficiently  proved,  and  whether,  if  sufficiently 
proved,  they  amount  to  a  high  misdemeanor  within  the  meaning  of  the  Consti- 
tution. 

On  the  whole,  therefore,  the  Chief  Justice  thinks  that  the  better  practice  will 
he  to  put  the  general  question  on  each  article  without  attempting  to  make 
any  sub-division,  and  will  pursue  this  course  if  no  objection  i*!  made.  He 
will,  however,  be  pleased  to  conform  to  such  directions  as  the  Senate  may  see 
fit  to  give  in  this  respect. 

Whereupon — 

Mr.  SuM.NER  submitted  the  following  order,  which  was  considered  by  unani- 
mous consent  aud  agreed  to. 

Ordered,  That  the  questions  Le  put  as  proposed  by  the  presiding  officer  of  the  Secate,  aud 
each  semttor  sliall  rise  in  his  place  aod  [lusivcr  "Guilty,'"  or  "  Not  guilty,"  only. 

On  motion  by  Mr.  Sumxeb,  the  Senate  pi-oceeded  to  consider  the  following 
resolution,  submitted  on  the  25th  of  April  last : 

Resolved,  That  thn  following  bo  added  to  the  rules  of  procuduro  and  practice  in  the  Sanate 
when  sitting  on  the  trial  of  impeachments : 

Oa  a  convictioB  by  the  Senate,  it  shall  be  tbe  duty  of  the  presiding  olGcor  forthwith  to 
pronounce  the  removal  from  office  of  the  convicted  person,  according  to  the  requirement  of 
the  Constitution.     Any  further  judgment  shall  be  on  the  order  of  the  Senate. 

After  debate, 

The  Chief  Justice  announced  that  the  hour  of  11  o'clock  a,  m.,  fixed  by 
order  of  the  Senate  for  deliberation  and  debate,  had  arrived,  and  that  Senators 
could  now  submit  their  views  on  the  several  articles  of  impeachment,  subject 
to  the  limits  to  debate  fixed  by  the  twenty-third  rule. 

After  deliberation. 

On  motion  of  Mr.  Camebo.v,  at  10  minutes  before  2  o'clock  p.  m.,  the  Senate 
toot  a  recess  for  30  minutes;  at  the  expiration  of  which. 

After  further  deliberation  and  debate. 

On  motion  by  Mr.  Conness,  at  6  o'clock  and  30  minutes  p.  m.,  the  Senate 
took  a  receas  until  7^  o'clock  p.  m, 
31  I  P— Vol.  ii 
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The  Senate  reassembled  at  7  o'clock  and  30  minutes  p,  m.  and  resamed  delibe- 
ration. 

Mr,  Edmunds  sulimitted  the  following  motion;  which  was  considered  by 
unanimone  consent  and  agreed  to  : 

Ordered,  Thnt  the  Secretary  be  directed  to  inform  the  Hcmse  of  Eepresentativea  that  the 
Senate,  sitting  for  the  trial  ot  the  President  of  the  Unite'l  States,  wilt  bn  readf  to  rcceire 
the  House  of  RepresentHlives  in  the  Sctiale  chamber  od  Tuesday,  the  ]3th  of  Ma^,  at  IS 

After  ftirtlier  deliberation, 

Mr,  Edmunds  submitted  the  following  motion  for  consideration  : 

Ordered,  That  the  standings  order  of  (he  Senate,  that  it  wlil  proceed  at  12  o'clock  noon 
to-inorrow  to  vote  on  the  arlicies  of  impeachment,  he  rescinded. 

After  further  deliberation. 

On  motiou  of  Mr.  Edmunds,  it  was 

Ordered,  That  when  tbe  Senate,  sitting  for  the  trial  of  the  Presiileut  on  iirticles  of  impeach- 
ment, adjoarn  it  be  to  meet  to-morrow  at  II J  o'clock  a.  m. 

On  motion  of  Mr,  Cameron,  tie  Senate,  sitting  for  the  trial  of  the  impeach- 
ment, adjourned. 


TcESDAV,  Mai/  12,  1S68 

ITie  Chief  Justice  of  the  United  States  took  the  chair. 

The  nsnal  proclamation  was  made  by  the  Sergeant- at- arras. 

Messrs.  Managers  Bingham,  Boutwell,  Logan,  and  Stevens  appeared  at  the 
managers*  table. 

Messrs.  Stanbery,  Evarts,  and  Grroesbeek,  of  counsel  for  the  respondent, 
appeared  in  their  seats. 

The  Secretary  proceeded  to  read  the  journal  of  yesterday's  proceedings  of  the 
Senate  sitting  for  the  trial  of  the  impeachment. 

Mr.  Edmunds.  Aa  time  is  rapidly  flying,  I  move  that  the  further  reading  of 
the  journal  be  diepeneed  with. 

The  Chief  Justice.  It  will  be  so  ordered  if  there  be  no  objection, 

Mr.  Davis.  I  object.     I  want  the  journal  read. 

The  Secretary  resumed  and  concluded  the  reading  of  the  journal. 

Mr.  Edmunds.  I  move  to  take  up  tbe  order  that  I  offered  yesterday. 

The  Chief  Justice.  The  order  offered  by  the  senator  from  Vermont  is  tbe 
first  basiness  for  consideration     The  Secretary  will  read  the  order. 

The  order  was  read,  as  follows : 

Ordered,  That  tbe  standmff  order  of  the  Senate  that  it  will  proceed  at  13  o'clock  noou 
to-morrow  to  vole  on  tho'arlicfea  of  impescbmont  be  rescinded. 

Mr.  Chandlbr.  Mr,  President 

The  Chief  Justice.  The  senator  from  Michigaa,     No  debate  is  in  order. 
■  Mr.  Chandlrr.  I  desire  to  make  a  statement,  with  the  ananimous  consent  ot 
the  Senate,  in  regard  to  my  colleague.     He  is  very  sick 

The  Chief  Justice.  The  senator  from  Michigan  can  make  his  statement  by 
onanimous  consent.     The  Uhair  hears  no  objection. 

Mr,  Chandler.  My  colleague  [Mr.  Howard]  was  taken  suddenly  ill,  and  was 
delirious  yesterday  all  day,  and  is  very  sick,  indeed,  this  morning.  He  desires 
to  be  here.  He  told  me  that  be  would  be  here,  even  if  it  imperilled  his  life ;  but 
both  his  physicians  protested  against  bis  coming,  and  said  it  would  imperil  bis 
life.  With  that  statement  I  desire  to  move  that  the  Senate,  sitting  as  a  court, 
adjonm  until  Saturday  at  12  o'clock. 

Mr.  Edmu,nds.  Let  my  order  be  passed  first. 

Mr.  CliA\DLBR.  Let  the  order  of  the  senator  from  Vermont  be  acted  upoB, 
and  after  it  is  agreed  to,  I  desire  to  make  the  motion  I  have  indicated. 
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The  Chibf  Justice.  The  qaeatioa  is  on  the  order  offered  bj  the  senator 
from  Vermont. 

The  order  was  agreed  to, 

Mr.  Chandler,  I  now  make  the  motion  that  the  Senate,  sitting  as  a  conrt, 
adjourn  until  Saturday  at  12  o'clock. 

Mr.  Hendricks.  I  move  to  amend  by  saying  "  to-morrow  at  12  o'clock." 

Mr.  Chandler.  There  is  no  probability,  hia  pbysicians  inform  me,  that  my 
colleague  will  be  able  to  be  out  to-moiTow.  He  had  a  very  high  fever  and  was 
delirious  all  day  yesterday  and  laat  night.  I  think  Saturday  the  earliest  time 
posaible,  although  he  says  he  will  be  here  to-day  if  the  Senate  insist  on  taking 
the  vote;  but  it  certainly  will  be  at  the  peril  of  his  life. 

Mr.  Fbssenden.  I  wish  to  inquire  whether  rescinding  the  order  as  to  taking 
the  vote  and  the  postponement  until  Saturday  will  leave  the  order  with  refer- 
ence to  filing  opinions  to  go  over,  and  whether  the  lime  there  fixed  will  apply 
to  the  final  vote  or  whether  it  will  apply  from  to-day  ? 

Mr.  JoHSSON  and  Mr.  Drake.  The  final  vote. 

The  Chief  Justice.  The  Chief  Justice  imderstaada  that  that  order  applies 
to  the  final  vote. 

Mr.  Co.v\kss.  And  two  days  thereafter. 

Mr,  Hendricks,  Mr.  President 

The  Chief  Justice.  Does  the  senator  from  Indiana  move  hia  amendment? 

Mr.  Hendricks.  Yes,  sir.  I  change  ray  motioa  to  say  "  on  Thursday,  at 
12  o'clock."  To  postpone  it  until  Saturday  is  a  matter  of  great  personal 
inconvenience  to  me  and  possibly  other  senators.  If  we  can  possibly  get  a 
vote  as  early  as  Thursday  it  will  be  a  great  convenience.  If  the  senator  froni 
Michigan  is  not  well  enough  to  be  here  on  Thursday,  of  course  there  will  be  no- 
objection  to  a  further  postponement. 

Mr.  Chasdlbr.  Mr.  President • 

The  Chief  Justice.  No  debate  is  in  order. 

Mr.  Chandler.  Would  Friday  suit? 

Several  Senators.  No,  no. 

The  Chief  Justice.  The  senator  from  Indiana  moves  to  substitute  Thurs- 
day for  Saturday. 

The  amendment  was  rejected. 

Mr.  Tipton.  I  move  now  to  amend  by  saying  Friday. 

The  Chief  Justice.  The  senator  from  Nebraska  moves  to  amend  by  substi- 
tuting Friday  for  Saturday. 

The  amendment  was  rejected. 

The  Chief  Justice.  The  question  recurs  on  the  motion  of  the  senator  from 
Michigan  to  adjourn  until  Saturday,  at  12  o'clock. 

Mr.  BucKALEW.  I  suggest  that  we  make  some  order  informing  (he  House  of 


Mr.  CoNNESS  and  others.  That  can  be  done  afterward. 

Mr.  BuCKALEW.  Then  the  question  ought  to  be  put  in  this  form,  that  when 
■  we  adjourn  to-day  we  adjourn  to  meet  at  that  time  instead  of  being  an  absolute 
a^ournment. 

The  Chief  Justice,  Does  the  senator  from  Michigan  accept  that  modifica- 
tioB,  that  when  the  Senate,  sitting  as  a  court,  adjourns  to-day  it  adjourn  to 
meet  on  Saturday  at  12  o'clock  f 

Mr.  Chandler.  Certainly. 

The  Chief  Justice.  Then  the  question  is  on  that  motion. 

The  motion  was  agreed  to. 

Mr.  Edmunds.  I  move  that  the  Secretary  be  directed  to  inform  the  House  of 
Representatives  that  the  Senate  will  proceed  further  upon  this  trial  on  Saturday 
at  12  o'clock.  [After  a  pause.]  On  reflection  and  consultation  with  the  Chief 
Justice,  I  think  it  better  to  withdraw  the  motion  I  made,  inasmuoh  as  the  illness 
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of  Mr.  Howard  is  so  uncertain ;  we  can  notify'the  House  at  that  time  if  it  shall 
be  necessary  that  tliey  attend. 

Mr.  Drake.  Mr.  Preaident,  I  move  that  the  Senate,  sitting  upon  the  trial  of 
the  impeachment,  do  now  adjourn. 

The  motion,  was  agreed  to. 

The  Chief  Justice.  The  Senate,  sitting  aa  a  couit  of  impeachment,  atauda 
adjourned  uatil  Saturday  at  12  o'clock, 


Saturday,  May  16,  1868. 

The  Chief  Justice  of  the  United  States  took  the  chair  at  12  o'clock  m. 

The  usual  proclamation  was  made  by  the  Sergeant- a t-arms. 

Meaara.  Managera  Bingham,  Boittwell,  Wilson,  Butler,  Logan,  Wil- 
liams, and  Stevens  appeared  at  the  manager's  table. 

Mesara.  Stanbery,  Nelson,  EvartH,  and  Groesbcck,  of  counsel  for  the  respond- 
ent, appeared  in  their  seats. 

The  Secretary  read  the  journal  of  last  Tueaday'a  proceedings  of  the  Senate, 
sitting  for  the  trial  of  the  impeachment. 

Mr,  Edmunds.  Mr.  President,  I  offer  the  following  resolution  to  notify  the 
House  of  Representatives. 

The  Chief  Justice.  The  order  will  be  read. 

The  chief  clerk  read  aa  followa : 

Oraered.  Tbat  tbe  Secretary  be  directed  to  inform  the  House  of  Rep  rose  otativos  that  the 
Senate,  sitting  for  the  trial  of  the  President  upon  articles  of  im peach mcnt,  is  now  ready  lo 
receive  them  in  the  Senate  chamber. 

The  order  was  agreed  to.  ■ 

The  Chief  JuSTrcE.  The  Secretary  wiU  notify  the  House  of  Kepreaentatives. 

Mr.  Williams.  Mr,  President,  I  move  that  the  Senate  proceed  to  the  con- 
sideration of  the  order  that  I  aubmitted  the  other  day  as  to  reading  the  articles. 

The  Chief  Justice.  The  Secretary  will  read  the  order  which  the  senator 
from  Oregon  propoaes  to  take  up. 

The  executive  clerk  read  as  followa  : 

Ordered,  That  the  Chief  Justice,  in  directing  tbe  Secretary  to  read  the  several  articles  ot 
impeacllment,  shail  direct  iilui  to  read  the  eleveutb  article  first,  and  the  question  shall  then 
be  taken  on  that  article,  and  thereafter  the  other  ten  successively  as  they  stand. 

Mr.  Johnson.  That  is  not  debatable,  I  suppose. 

The  Chief  Justice.  It  is  not  debatable. 

Mr.  Johnson.  But  I  riae  to  inquire  the  reason  for  changing  the  order  of  the 
articles  ? 

Mr.  CoNNESS.  I  object  to  debate. 

The  Chief  Justice.  Debate  is  not  in  order, 

Mr.  Edmunds.  Sickness  is  the  reason. 

Mr.  Hendricks  and  Mr.  Johnson  called  for  the  yeas  and  nays,  and  they 
were  ordered. 

The  Chief  Justice.  The  Secretary  will  read  the  order  again. 

The  chief  clerk  read  the  proposed  order.  • 

The  Chief  Justice,  The  question  is  on  taking  up  the  order  for  considera- 
tion, upon  which  the  yeas  and  nays  have  been  ordered. 

The  (juestion,  being  taken  by  yeas  and  nays,  resulted — yeaa,  34;  naya,  19  ;  as 
followa  : 

Yeas — Messrs.  Anthony,  Cameron,  Cattell,  Chandler,  Cole,  Conkiing,  Coiiness.  Corbett, 
Crarin,  Drake,  Edmunds,  Ferry,  Frolinghuysen,  Harlan,  Howard,  Howe,  Morgan,  Morrill 
of  Maine,  Morrill  of  Vermont,  Morton,  Nye,  Patterson  of  Hew  Hampshire,  Pomeroy,  Ram- 
sey, Sbennac,  Sprague,  Stewart,  Sumner,  Thayer,  Tiplon,  Wade,  Williams,  Wilson,  and 
Yates— 34. 

Says— Messrs.  Bayard,  Baohalew,  Davis,  Diion,  Doolittle,  Fesseaden,  Henderson, 
Hendricks,  Johnson,  McCreerj,  Norton,  Patterson  of  Tennessee,  Koss,  Saulsbury,  Trnm- 
bnll,  Van  Winkle.  Vickers,  and  Willey— 19. 

Not  votikg — Mr.  Grimes — 1. 


d  by  Google 


IMPEACHMENT    OF    THE   PBESIDEHT.  485 

So  the  order  was  taken  up  for  ponsicleration. 

The  Cbibf  Justice.  The  qnestioo  now  is  on  the  adoption  of  the  oi'der  pro- 
posed by  the  senator  from  Oregou. 

Mr.  Fessgnden.  I  ask  for  the  yeas  and  nays  on  the  adoption  of  that  order. 

The  yeas  and  nays  were  ordered. 

The  Sergeant-at-arms  annonnced  the  presence  of  the  House  of  Representa- 
tives at  the  bar,  and  the  membere  of  the  Honse  of  Kepresentatives,  as  in  Com- 
mittee of  the  "Whole,  preceded  by  Mr.  E.  B.  Waehbtirne,  chairman  of  that  com- 
mittee, and  accompanied  by  the  Speaker  and  Clerk,  appeared  and  ■were  con- 
ducted to  the  seats  provided  for  them. 

Mr.  Morton.  I  desire  to  have  the  question  stated. 

The  Chief  Justice.  The  Secretary  will  read  the  order. 

The  chief  clerk  read  the  order  submitted  by  Mr.  Williams. 

The  question  being'  taken  by  yeas  and  nays.resulted — yeas,  34 ;  nays,  19  ;  as 
follows  : 

Teas — Messrs.  Actliony,  Cameton,  Cattell,  Chandler,  Cole,  Conkling,  Conness,  Corbin, 
Craein,  Drake,  Edmunds,  Ferry,  FreliiiRlnijEen,  Hailan,  Howard,  Howe,  Morgan,  Morrill 
of  Maine,  Morrill  of  Vermont,  Morton,  Nye,  Pattergon  of  Hew  Hampshire,  Pomeroy,  Kam- 
sey,  Sherman,  Sprague,  Stewai't,  Sumner,  Tbayer,  Tipton,  Wade,  Williams,  'Wilson,  aud 
Yates— 34. 

Nays — Messrs.  Bayard,  Eiiekalew,  iDavis,  Dixon,  Doolittle,  Fessenden,  Fowler,  Hen- 
derson, Hendricks,  Johnson,  McCreery,  Norton,  Patterson  of  Tennessee,  Ross,  Saulabury, 
TrambuU,  Van  Winkle,  Vickers,  and  Willey— 19. 

Not  S'OTINO — Mr.  Grimes— 1. 

So  the  order  was  agreed  to. 

Mr.  Howard.  Mr.  President,  if  it  be  in  order,  I  desire  to  place  on  tho  files 
of  the  Senate  my  opinion. 

The  Chief  Justfcg.     It  is  in  order. 

Mr.  Howard.  I  will,  then,  send  it  to  the  Secretary  to  be  filed.  I  have-not 
had  an  opportunity  to  do  so  until  this  time,  in  consequence  of  my  ill  health. 

Mr.  EuMUNDS.  Mr.  President,  I  move  that  the  Senate  now  proceed  to  vote 
upon  the  articles  according  to  the  order  of  the  Senate  just  adopted. 

Mr.  Fesse.\den,  Before  that  motion  is  made,  I  wish  to  make  a  motion  that 
the  voting  be  postponed  for  half  an  hour,  and  I  will  state  the  reason  why  I 
make  it.  as  the  senator  from  Michigan  [Mr.  Cha\ler]  stated  fhe  other  day. 
I  saw  Mr.  Grimes  last  evening,  and  he  told  me  that  he  should  certainly  bo  here 
this  morning.     It  was  his  intention 

Mr.  Johnson.  Will  the  honorable  member  permit  me  to  interrupt  him  for  a 
moment  ^    He  is  here. 

Mr,  Fessenden.  I  thought  ho  was  not. 

Mr.  JoHNSO.v.  I  have  sent  for  him.  He  is  down  stairs.  He  will  be  in  the 
chamber  in  a  moment.     Here  he  is. 

Mr.  Grimes  entered  the  Senate  chamber. 

Mr.  Fessenden.  I  withdraw  the  motion. 

The  Ohikf  Justice.  The  question  is  on  the  motion  submitted  by  the  sen- 
ator from  Vermont. 

Mr.  Davis.  We  do  not  know  what  the  motion  is. 

The  CeHef  Justice.  The  senator  from  Vermont  will  please  to  put  his  motion 
in  writing. 

Mr.  Davis,  (after  a  pause.)  Mr.  Chief  Justice,  we  understand  the  motion 
made  by  the  senator  from  Vermont,  and  there  is  no  necessity  for  having  it 
reduced  to  writing.  _ 

Mr,  Edmunds.  I  have  reduced  it  to  writing  and  send  it  to  the  Chair. 

The  Chief  Justice.  The  motion  will  be  read. 

The  chief  clerk  read  as  follows  : 

xi  to  vote  upon  the  articles,  according  to  the  rules  o£ 
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The  order  was  agreed  to. 

The  Chief  Justice.  By  direction  of  the  Senate  the  Chief  Justice  admon- 
ietea  the  citizene  and  strangers  in  the  galiei'jos  that  ahBoiute  ailence  and  per^ 
feet  order  are  reqaired.  It  will  he  matter  of  unfeigned  regret  if  any  violation 
of  the  order  of  the  Senate  should  necessitate  the  execution  of  its  further  order, 
that  the  persons  guilty  of  disturbance  be  immediately  arrested, 

Senators,  in  conformity  with  the  order  of  fclie  Senate,  the  Chair  will  now  pro- 
ceed to  take  the  vote  on  the  1  Ith  article,  as  directed  by  the  rule.  The  Secretary 
will  read  the  11th  article. 

The  chief  clerk  read  aa  follows  ; 

Article  XI. 

Thnt  said  Andrew  Johnson,  Presidentof  the  United  States,  unmindful  of  the  high  dutiea  of 
bis  office,  and  of  his  oath  of  office,  and  in  disregard  of  the  Constitution  and  laws  of  tlie  United 
States,  did  heretofore,  towil,  on  tbeiathdayof  Aug^gt,A.  D.  1866,atthe  city  of  Washington 
and  the  District  of  Columbia,  by  public  speech,  dccliireand  aiBrm,  in  substance,  that  the  39th 
Congress  of  (he  United  Slates  waa  not  aCongressoftheUcitud  States  authorized  by  the  Con- 
stitution to  exercise  legiElative  power  under  the  same,  but,  on  the  contrary,  was  a  Congress  of 
only  a  part  of  the  States,  thereby  denying,  and  intending  to  deny,  that  the  legislation  of  sud 
Congress  was  yalid  or  obligatory  upon  him,  the  sud  Andre  wJohnson,except  in  so  far  as  hesaw 
fit  to  approve  the  same,  and  alsolbereby  denying,  and  intending  to  delly,  the  power  of  the  said 
39th  Congress  to  propose  amendments  (o  the  Constitution  of  the  United  States  ;  and,  in  pur- 
suance of  said  declaration,  the  said  Andrew  Johnson,  President  of  the  United  States,  atler- 
wards,  to  wit,  on  the  Slst  day  of  Februalw,  A.  D,  1869,  at  the  city  of  Washington,  in  tba 
District  of  Columbia,  did,  unlawfully,  and  in  disregard  of  the  requirements  of  the  Constitn- 
'  tion  that  he  should  take  care  that  the  laws  be  faithfully  eiecuted,  attempt  to  prevent  the 
elocution  of  an  act  entitled  "An  act  regulating  the  tenure  of  certain  civil  ofBcea,"  passed 
March  2,  1867,  by  unlawfully  devising  and  contriving,  and  attempting  to  devise  and  contrive, 
means  by  which  he  should  prevent  Edwin  M.  Stanton  from  forthwith  resuming  tbo  func- 
tions of  the  office  of  Secretary  for  the  Department  of  War,  notwithstanding  the  refusai  of  the 
Senate  to  concur  in  the  suspension  theretofore  made  by  said  Andrew  Johnson  of  said  Edwin 
M.  Stanton  from  s^d  office  of  Secretary  for  the  Department  of  War ;  and  also  hy  further 
unlawfully  devising  and  contriving,  and  attempting  to  doviae  and  contrive,  means,  then  and 
there  to  prevent  the  execution  of  an  act  entitled  "An  act  making  appropriations  for  the  sup- 

SitC  of  the  army  for  the  fiscal  year  ending  Juno  30,  ISiiij,  and  for  other  pnrposes,"  approved 
arch  2,  1667;  and  also  to  prevent  the  execution  of  an  act  entitled  " An  act  to  provide  for 
the  more  efficient  government  of  the  rebel  States,"  passed  March  2,  1B67,  whereby  the  said 
Andrew  Johnson,  Frosident  of  the  United  States,  did  then,  to  wit,  on  the  2l3i  day  of  Feb- 
mary,  A.  D.  186d,  at  the  city  of  Washington,  commit  and  was  guilty  of  a  high  crime  and 
miademeanor  in  office. 

The  Chief  Justice.  Call  the  roll. 

The  chief  clerk  called  the  name  of  Mr.  Anthony. 

Mr.  Anthony  rose  in  his  place. 

The  Chief  Justice.  Mr.  Senator  Anthony,  how  say  you  ?  Is  the  respond- 
ent, Andrew  Johnson,  Pfeaident  of  the  United  States,  guilty,  or  not  guilty  of  a 
high  misdemeanor,  as  charged  in  this  article  ? 

Mr.  Anthony.  Guilty. 

[This  form  was  continued  in  regard  to  each  senator  as  the  roll  was  called 
alphabetically,  each  rising  in  his  place  as  his  name  was  called  and  answering 
"  Guilty"  or  "  Not  guilty,"  When  the  name  of  Mr.  Grimes  was  called,  he 
being  very  fechle,  the  Chief  Justice  said  he  might'remain  seated  ;  ho,  however, 
with  the  assistance  of  friends,  rose  and  answered.  The  Chief  Justice  also  sug- 
gested to  Mr.  Howard  that  he  might  answer  in  his  seat,  bat  he  preferred  to  rise.] 

The  call  of  the  roll  was  completed  with  the  following  result :  « 

The  senators  who  voted  "  Guilty"  are  Messrs.  Anthony,  Cameron,  Cattell, 
Chajidler,  Cole,  Conkling,  Conness,  Oorfcett,  Cragiu,  Drake,  Edmunds,  Ferry, 
Frelinghuysen,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Maine,  Morrili  of 
Vermont,  Morton,  Nye,  Patterson  of  New  Hampshire,  Pomeroy,  Ramsey,  Sher- 
"      igue,   Stewart,   Sumner,  Thayer,  Tipton,  Wade,  Willey,  Williams, 


"Not  guilty  "  are  Messrs.  Bayard,  Buckalew,  Davis, 
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Dison,  Doolittle,  Fessenden,  I'owler,  Grimes,  Henderson,  Hendrieks,  Johnson, 
McCreery,  Norton,  Patterson  of  Tennessee,  Ross,  Saulsbury,  Trumbull,  Van 
Winkle,  and  Vickera — 19. 

The  Chibf  Jitsticb.  The  Secretary  will  now  read  the  first  article. 

Mr.  Williams.  Mr.  Chief  Justice,  I  move  that  the  Senate  take  a  recess  for 
fifteen  minutes. 

The  motion  was  not  agreed  to. 

The  Chikf  Justice,  (to  the  chief  clerk.)     Read  the  first  article, 

Mr.  Williams.  Mr.  President,  I  move  that  the  Senate,  Bitting  as  a  court  of 
impeachment,  adjourn  until  the  26th  Aiy  of  this  month,  at  12  o'clock. 

The  Chief  Justice.  The  senator  from  Oregon  moves  that  the  Senate 
sitting  aa  a  court  of  impeachment  adjourn — until  what  day  1 

Mr.  Williams.  Tuesday,  the  26th  instant,  at  12  o'clock. 

Mr.  Johnson.  Mr.  Chief  Justice-' 

The  Chief  Justice.  No  debate  is  in  order. 

Mr.  Johnson.  I  only  ask  if  it  is  in  order  to  adjourn  the  Senate  when  it  is 
pronouncing  judgment?     It  has  already  decided  upon  one  of  the  articles. 

The  CwiEF  JusTiuE.  The  precedents  seem  to  be,  except  in  one  case,  and  that 
is  the  case  of  Humphreys,  that  the  announcement  be  not  made  by  the  presiding 
of&cer  until  after  the  vote  had  been  taken  on  all  the  articles.  The  Chair  will, 
however,  take  the  direction  of  the  Senate.  If  they  desire  the  announcement  of 
the  vote  which  has  been  taken  to  he  now  made,  he  will  make  it. 

Mr.  Shebman.  That  announcement  had  better  he  made.  The  yeas  and  nays 
ahonld  be  read  over  first,  however. 

Mr.  Johnson.  There  may  he  some  mistake  in  the  count. 

The  Chief  Justice.  The  Secretary  will  read  the  list,  if  there  be  no  objection. 

Mr.  Drake.  I  rise  to  a  questi9n  of  order,  that  a  motion  to  adjourn  is  pending, 
and  that  that  motion  takes  precedence  of  all  other  things. 

Mr.  Hendricks.  I  suggest,  sir,  as  a  modification  well  known  of  that  rule, 
that  a  motion  to  adjourn  cannot  be  made  pending  the  taking  of  a  vote.  The 
vote  is  not  completed  until  it  is  announced.  It  is  not  in  order  pending  the  call 
of  the  i«ll,  and  that  is  not  completed  until  the  result  is  announced. 

The  Chief  Justice.  The  Chair  stated  that  if  such  was  the  desire  of  the 
Senate  the  vote  would  be  announced,  and  no  objection  was  heard  to  that  course. 

Mr.  Doolittlb.  On  the  question  of  order,  1  submit  that  a  motion  to  adjourn 
to  some  other  day  is  not  a  privileged  motion. 

Mr.  Johnson.  I  move,  Mr.  Chief  Justice,  that  tlie  vote  he  announced.  That 
is  in  oi-der  certaiuly. 

The  Chief  Justice.  If  there  be  no  objection,  the  vote  on  the  eleventh  arti- 
cle will  be  announced. 

The  chief  clerk  read  the  list  of  those  voting  "Guilty"  and  "Not  guilty," 
respectively,  as  follows : 

Guilty — Messrs.  Anthony,  Cameron,  Catlell,  ChaoJler,  Cole,  Conkling,  Conneesi  Cor- 
bett,  Craein,  Drake,  Edmunds,  Ferry,  ITrelitighuyseii,  Hurlan,  Howard,  Howe,  Morgan, 
Morrill  ot  Maine,  Morrill  or  Vermont,  Morton,  Nye,  PaMereon  of  Hew  Hampshire,  Pomeroy, 
"Ramsey,  Sherman,  Spt^ue,  Slowatl,  Sumner,  Thayer,  Tipton,  Wade,  Willey,  WilHamB, 
Wilson,  and  Yates— 35. 

Hot  guilty — Messrs.  Bayard,  Bucfcalew,  Dayjs,  Diiion,  Doolittle,  Fesseuden,  Fowler, 
Grimes,  HenderBon,  Hendricks,  Johnsoa,  McCreery,  Norton,  Patterson  of  Teunesseo,  Ross, 
Saulsbury,.Truraball,  Van  Winkle,  and  Vickers— lU. 

The  Chief  Justice.  Upon  this  article  35  senators  vote  "  Guilty,"  and  19 
senators  vote  "Not  guilty."  Two-thirds  not  having  pronounced  guilty,  the 
President  is,  therefore,  acquitted  upon  this  article. 

Mr.  CamBbon.  Now,  Mr.  President,  I  renew  the  motion  that  the  Senate 
adjontn  until  Tuesday,  the  26tb  instant. 

The  Chief  Justice.  That  is  the  pending  motion. 

Mr.  Hendricks.  I  ask  what  is  the  motion  ? 
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Tbe  CHiiiP  Justice.  The  motion  is  that  the  Senate,  sitting  as  a  court  of 
impeachment,  adjourn  to  meet  at  twelve  o'clock  on  TaeBday,  the  26th  instant. 

Mr,  HUNDRICKS.  Then,  Mr.  President,  I  submit,  as  a  ouestion  of  order,  that 
the  Senate  is  now  executing  an  order  already  made,  whicii  ia  in  the  nature  and 
has  the  effect  of  the  previous  question,  and  therefore  a  motion  to  adjourn  other- 
wise than  simply  to  adjourn  at  once  ia  not  in  or^ei. 

The  Chief  Justick,  A  motion  that  when  the  Senate  adjounis  it  adjourn  to 
meet  at  a  certain  day  could  not  now  he  entertained,  because  the  Senate  ia  in 
process  of  executing  an  order.  A  motion  to  adjourn  to  a  certain  day  seems  to 
the  Chair  to  come  under  the  same  rule.  He  will,  therefore,  decide  the  motion 
not  to  be  in  order. 

Mr.  Confess.  Mr.  President,  from  that  decision  of  the  Chair  I  appeal. 

The  Chief  Justice.  The  Chief  Justice  decides  that  a  motion  to  adjourn  to 
a  day  certain  is  wtthiu  the  principle  of  a  motion  that  when  tbe  Senate  adjourns 
it  adjourn  to  meet  upon  a  certain  day,  and  that  this  motion  is  not  in  order  pending 
the  execution  of  the  order  already  made  by  the  Senate.  That  the  Senate  may 
nnderstand  the  ground  of  the  decision  he  will  direct  the  Clerk  to  read  the  order 
under  which  the  Senate  is  now  acting.  ' 

The  chief  clerk  read  as  follows  : 

Ordered,  That  the  Seuftte  now  proceed  to  Tote  npoD  the  articles,  nccording  to  the  rules  o' 
tjie  Senate. 

Mr.  Co.\KLi\o,  I  rise  for  inforniatiou  from  tbe  Chair.  Is  the  order  just  read 
by  the  Secretary  the  order  adopted  this  morning  on  the  motion  of  the  senator 
from  Vermont,  [Mr.  Edmunds?] 

The  Chief  Justice.  It  is.  From  the  ruling  of  the  Chief  Justice  an  appeal 
ia  taken  to  the  Senate.  Senators,  you  who  agree  to  sustain  the  ruling  of  tbe 
Chair  will  say  ay  ;  those  of  the  contrary  opinion  will  say  no, 

Mr.  CoNMESS.  Upon  that  question  I  call  for  the  yeas  and  nays 
.     The  yeas  and  naj-swere  ordered;  and  being  taken,  resulted — yeas,  21;  naya, 
30 ;  as  follows  : 

Yeas — Messrs.  Anthony,  Bayard,  Euckalew,  Conkliog,  Davis,  Dixon,  Dooliltle,  Ferfyi 
Fesseuden,  Fowler,  Qrioiee,  Henderson,  HendrickB,  Johnsoii.  MoCreery.  Morgan,  Norton' 
Patterson  of  Tenneeaee,  Saulsbury,  Sherman,  Trumbull,  Van  Winkle,  Vickers,  and  Willey — 
24. 

Nays — Messrs.  Cameron,  Cattell,  Chandler,  Cole,  Connees,  Cothett,  Cragin,  Dralte, 
Edmands,  Frellnghuysen,  Harlan,  Howard,  Howe,  Morrill  of  Maine,  Morrill  of  Vermont, 
Morton,  Nye,  Patterson  of  New  Hampshire,  Pomeroy,  Ramsey,  Koss,  Spiague,  Stewart, 
Sumner,  Thayer,  Tipton,  "Wade,  Williams,  Wilson,  and  Yates— 30. 

The  Chibp  Justice.  The  decision  of  the  Chair  ia  not  sustained,  and  the 
motion  of  the  senator  from  Oregon  is  in  order. 

Mr.  HeiVDEHSO.v.  The  motion,  I  belicTe,  is  to  adjourn  the  court  until  the 
26tb  inslant.  I  move  to  strike  out  the  date  anit  insert  ".Wednesday,  tlie  1st 
day  of  July  next." 

The  Chief  Justice.  The  question  is  on  the  amendment  of  the  senator  from 
Missouri. 

Mr.  Trumbull  called  for  the  yeas  and  nays,  and  they  were  ordered. 

The  Chief  Justice.  Senators,  you  who  agree  that  "Tuesday,  the  26th 
instant,"  shall  be  stricken  out,  and  the  words  "  Wednesday,  tbe  1st  of  July," 
be  inserted,  will,  as  your  names  are  called,  answer  yea  ;  those  of  tbe  contrary 
opitiion  nay. 

The  yeas  and  nays  being  taken,  resulted — yeas,  20;  nays,  34;  as  follows: 

Yeas— Messrs.  Bayard,  Euckalew,  Davis,  Dixon,  Dooliltle,  Fcssenden,  Fowler,  Grimes, 
Henderson,  Hendricks,  Johnson,  MeCreerj,  Norton,  Putterson  of  Tennessee,  Ross,  Sauls- 
btiry,  Trumbull,  Van  Winkle,  Vickers,  and  Willey— 20. 

Nays — Messrs.  Anthony,  Cameron,  Cattell,  Chandler,  Cole.  ConkliUff,  Conness,  Corbott, 
Cragin.  Drake,  Edmunds,  Ferry.  Frelinghuysen,  Harlan.  Howard,  Howe,  Morgan,  Morrill 
of  ^taioa,  Morrill  of  Vermont,  Morton,  Nye,  Patterson  of  New  Hdmnhhire,  Pomeroy,  Ram- 
sey, Shotman,  Sprague,  Stewart,  Suroaer,  Thayer,  Tipton,  Wade,  Williams,  Wilson,  and 
Yalea- 34. 
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So  tlie  ameodment  waa  rejected. 

The  Chief  Justich.  The  question  recurs  on  the  motion  submitted  by  the 
senator  from  Oregon,  that  the  Senate  sitting  as  a  court  of  impeachment  adjourn 
until  Tuesday,  the  26th  instant. 

Mr.  McObeery.  Is  au  amendment  in  order  ? 

The  Chief  Justice.  It  is. 

Mr.  McGreery.  I  move  to  amend  by  providing  that  when  the  Senate  sitting 
as  a  court  of  impeachment  adjourns  to-day,  it  adjourn  without  day. 

The  senator  from  Kentucky  moves  to  strike  out  the  words,  "  Tuesday,  tlie 
26th  instant,"  and  insert  "  without  day." 

Mr.  McCreery.  I  call  for  the  yeas  and  nays  on  that  amendment. 

The  yeas  and  nays  were  ordered;  and  being  taken,  resulted — yeas,  6  ;  nays, 
47  ;  as  follows  ; 

Yeas — Messrs.  Bayard,  Dav[s,  Dixon,  Doolittle,  McCroery,  and  Vickers— 6. 

Hays — Messrs.  Anthony,  Buckalew,  Cameron.  Cattetl,  Chandler,  Cole,  Conkling,  Con- 
ness,  Corbett,  Cragin,  Drake,  Edmunds,  Ferry,  FesBendBn,  Fowler,  Frelinghuysen,  Harlan. 
HeadersoQ,  Hendricks,  Howard,  Howe,  Johnson,  Morgan,  Morrill  of  Maine,  Moirill  of  Ver- 
mont, Morion,  Norton,  Nye,  Patterson  of  New  Hampshire,  Patterson  of  Tennessee,  Por 
eroy,  Kamsey,  Koss,  Saulsbuiy,  Sherman,  Sprague,  Stewart,  Sumner,  Thayer,  Tipto 
Tnimtinll,  Van  Winkle,  Wade,  Willey,  Williams,  Wilson,  and  Yates— 47. 

Not  votisg— Mr.  Grimes — J. 

So  the  amendment  was  rejected. 

Mr.  Buckalew.  Mr,  President,  I  move  to  strike  outthe  date  named  and  insert 
"  Monday  nest." 

The  Chief  Justice.  The  question  is  on  the  amendment  of  the  senator  from 
Pennsylvania. 

The  amendment  was  rejected. 

The  Chief  Justice.  The  ([uestion  recurs  on  the  motion  of  the  senator  from 
Oregon. 

Mr.  Hendricks,  On  that  I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  were  ordered. 

The  Chief  Justice.  The  question  is  on  the  motion  of  the  senator  from  Ore- 
gon for  an  adjournment  of  the  Seuate  sitting  as  a  court  of  impeachment  until 
Tuesday,  the  26th  instant. 

Mr,  Conkling.  What  is  the  motion — that  when  the  Senate  adjourns  to-day 
it  adjourn  to  that  time,  or  that  it  now  adjourn  until  that  time  t  , 

The  Chief  Justice.  That  the  Senate  sitting  as  a  court  of  impeachment  do 
now  adjourn  until  Tuesday,  the  26th  instant. 

The  question  being  taken  by  yeas  and  nays,  resulted — yeas,  32  ;  nays,  91 ; 
as  follows : 

Yeas — Messrs.  Anthony,  Cameron,  Cattail,  Chandler,  Cole,  Conness,  Corbett,  Cragin, 
Drake,  Edmunds,  Frelinghuysen,  Harlan,  Howard,  Howe,  Morrill  of  Maine,  Morrill  of  Ver- 
mont, Morten,  Nye,  Patterson  of  New  Hampshire,  Pomeroy,  Kamsey,  Ross,  Sprague,  Stewart, 
Sumner,  Thayer,  Tipton,  Van  Winkle,  Wade,  Williams,  Wilson,  and  Yates— a3. 

Navs — Messrs.  Bayard,  Buckalew,  Conkling,  Davis,  Dixon,  Doolittle,  Ferry,  Fessenden, 
Fowler,  Henderson,  Hendricks,  Johnson,  MeCreery,  Morgan,  Norton,  Patterson  of  Tennes- 
see, Saulsbury,  Sherman,  Trumbull,  Vickers,  and  Willey — 21. 

Not  VOTINU— Mr.  Grimes-I. 

The  Chief  Justice.  On  this  question  the  yeas  are  32,  and  the  nays  are  21. 
So  the  Senate  siting  as  a  court  of  irapeachmeat  stands  adjourned  until  Tues- 
day, the  26th  instant,  at  12  o'clock. 


Tuesday,  Ma^  26,  186S. 
The  Chief  Justice  of  the  United  States  took  the  chair  at  12  o'clock  ai. 
The  usual  proclamation  wa.s  made  by  the  Sergeant-at  arms.  ' 

Messrs.  Stanbery,  Evai'ts,  and  Nelson,  of  counsel  for  the  respondent,  appeared 
n  their  seats. 
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Mr.  Williams.  I  offer  tlie  following  order. 

The  Chief  JirsTroE.  The  Secretary  will  read  tlie  order. 

The  chief  clerk  read  as  follows ; 

a  the  ordei  of  reading  aad  voting 

Mr.  Sumner.  Mr.  President 

Mr.  Johnson.  Is  that  debatable  1 

The  Chief  Justick.  It  is  not  debatable. 

Mr,  Sumner.  I  do  not  wish  to  debate ;  hut  I  would  like  to  have  it  amended 
so  that  it  may  operate  from  thia  day.  l"or  iastance,  leave  to  file  opinions  goes 
on  for  two  days  from  the  vote. 

The  Chief  Justice.  The  senator  from  Massachusetts  can  move  an  amend- 
ment, hut  it  is  not  debatable.     The  question  is  on  the  adoption  of  the  resolution, 

iUr.  Sdmneh.  I  should  like  to  have  it  read  again,  for  t  may  have  misunder- 

The  chief  cierk  read  as  follows  : 

Rtsohed,  That  the  reaolulion  heretofore  adopiedasti)  the  order  of  reading  and  voting  upon 
tha  arlicles  of  impeaclinient  bo  rescinded. 

Mr.  Sumner.  That  is  a  different  order  from  what  I  supposed. 

Mr.  Johnson,  Mr.  Chief  Justice,  I  do  not  rise  to  debate  it,  but  merely  to 
ask  the  mover  what  will  bo  the  effect  of  the  adoption  of  that  order  1 

The  Chief  Justice.  Explanation  implies  debate.     It  is  not  in  order. 

Mr.  Trumbull.  Mr.  President,  I  should  like  to  hear  the  resolution  read 
which  is  to  be  rescinded. 

The  Chief  Justice.  The  Secretary  will  read  the  order  heretofore  adopted  by 
the  Senate. 

Mr.  Pomehov.  I  think  the  proceedings  of  the  last  day  should  be  read  first ; 
then  we  shall  know  what  the  order  is  that  is  to  be  rescinded,  and  we  can  pro- 
ceed to  vote  intelligently.     I  move  that  we  have  the  proceedings  read. 

The  Chief  Justice.  The  Chief  Justice  thinks  the  first  business  in  order  is 
to  notify  the  House  of  Representatives  that  the  Senate  is  ready  to  receive  them 
at  its  bar.  Aller  that  has  been  done  the  course  has  been  to  read  the  journal  of 
the  proceedings,  and  then  the  regular  business  of  the  Senate  will  be  in  order. 
No  objection  having  been  made  to  entertaining  the  order  proposed  by  the  sena- 
tor from  Oregon,  the  Chief  Justice  submitted  it  to  the  Senate.   . 

Mr.  Johnson.  I  object. 

Mr.  Edmunds.  I  move  that  the  House  of  Representatives  be  notified  that 
the  Senate  is  ready  to  receive  them. 

The  motion  was  agreed  to. 

The  Chief  Justice.  The  Sergeant-at-arms  will  notify  the  House  of  Rep- 
resentatives. 

The  Sergeant-at-arms  presently  appeared  at  the  bar  and  announced  the 
managers  of  impeachment  on  the  part  of  the  House  of  Eepresi^ntatives. 

The  Chief  Justice,  The  managers  will  take  their  seals  within  the  bar. 

The  managers  took  the  seats  provided  for  them. 

The  members  of  the  House  of  Representatives,  as  in  Committee  of  the  Whole, 
preceded  by  Mr.  E.  B.  Wasbburae.  chaitmau  of  that  committee,  and  accompa- 
nied by  the  Speaker  and  Clerk,  nest  appeared  and  were  conducted  to  the  seats 
provided  for  them. 

The  Chief  Justice.  The  Secretary  will  read  the  journal  of  the  last  day's 


The  chief  clerk  read  the  journal  of  the  proceedings  of  the  Senate,  sitting 
for  the  trial  of  the  impeachmeot,  of  Saturday,  the  16th  instant. 

Mr.  Johnson,  Mr.  Chief  Justice,  there  ia  an  omission,  I  think,  in  the  jour- 
nal.    It  is  not  stated  that  Mr.  Slanbery,  who  is  one  of  the  counsel  for  the 
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President,  was  present  on  tbe  occasion  of  the  proceedings  just  read.     I  move 
that  tlie  omission  be  supplied.     We  know  he  was  present. 

The  Chief  Justice.  That  statement  ia  made  in  the  journal  aa  it  stands. 
There  was  an  omission  in  the  reading.  The  Secretary  will  now  read  the  order 
submitted  by  the  senator  from  Oregon. 

The  chief  clerk  read  Mr.  Williams's  resolution,  as  follows  ; 

Resolved,  That  tie  resolution  heretofore  adopted  as  to  the  order  of  reading  and  voting 
upon  the  articles  of  impeaehnient  be  rescinded, 

Mr,  BucKALEW.  Mr.  President,  if  it  requires  unanimous  consent  to  change 
the  rule  in  the  manner  proposed,  I  object. 

The  Chiei'  Justice.  The  Chief  Justice  is  under  the  impvession  that  it 
changes  the  rule,  and  he  will  Btat«  the  case  to  the  Senate,  in  order  that  tbe  Sen- 
ate may  correct  him  if  he  is  wrong  The  twenty,  second  rule  of  tbe  Senate 
provides  that — 

Ou  the  final  question,  whether  the  impeachment  is  sustained,  the  yeas  aod  najs  shall 
be  taken,  on  each  article  of  impeachment  scparatelj 

That  necessarily  implies  that  they  be  taken  in  their  order  unless  it  is  other- 
wise prescribed  by  tbe  Senate  Subsequeutty  the  framing  of  a  question  to  be 
addressed  to  the  senators  waa  left  to  the  Chief  Justice,  and  he  stated  the  views 
which  seemed  to  him  proper  to  be  observed.  In  the  course  of  that  state- 
ment he  said  that  "  he  will  direct  the  Secretary  to  read  the  articles  s 
and  after  the  reading  of  each  article  will  put  the  question  of  guilty  ( 
guilty  to  each  senator,  rising  in  his  place,  in  the  form  used  in  the  case  of  Judge 
Ohase,"  and  then  stated  tbe  form. 

After  the  statement  was  made — 

Mr.  Sumner  sabmitted  tbe  following  order,  wlilch  was  considered  bj  unanimous  consent, 
and  agreed  to : 

Ordtnd,  That  the  question  be  put  as  proposed  by  the  presiding  officer  of  the  Senate,  aud 
each  Eciiator  sball  rise  in  his  place  and  answer  guilty  or  not  guilty,  only. 

That  was  the  order  under  which  the  Senate  was  acting  until,  on  tlie  ICth  of  May, 
the  Senate  adopted  the  following  order  moved  by  the  senator  from  Oregon,  [Mr. 
Williams :] 

Ordered,  That  the  Chief  Justice,  in  direfiting  the  Secretary  to  road  the  several  articles  of 
impeachment,  Bball  direct  )iim  to  read  the  eleventh  article  firat,  and  the  qoeslion  shall  then 
be  taken  on  tbat  article,  sud  Ihereafwr  tbe  other  ten  successively  as  they  stand. 

This  order  changing  the  role  was  in  order  on  the  16th  of  May,  having  been 
moved  some  days  before.  Subsequently,  after  the  House  had  been  notified  that 
the  Senate  was  ready  to  receive  them,  the  senator  from  Vermont  [Mr.  Edmunds] 
moved — 

Tbat  the  Senate  do  now  proceed  io  vote  upon  the  articles  according  to  the  order  of  tbe 
Senate  just  ado])ted. 

The  Senate  proceeded  to  vote  upon  tbe  eleventh  article,  and  after  that 
adjourned  until  to-day.  The  present  motion  is  to  change  the  whole  of  these 
orders,  for  changing  only  the  order  adopted  on  the  16th  will  not  reach  the 
effdct  intended.  It  must  change  also  the  order  adopted  on  the  motion  of  the 
senator  from  Massachusetts,  [Mr.  Sumner,]  and  also,  as  the  Chief  Justice  con- 
ceives, the  rule.  He  is  of  opinion,  therefore,  that  a  single  objection  will  take  it 
«ver  this  day,  but  will  submit  the  question  directly  to  the  Senate  without  under- 
taking to  decide  it,  as  it  is  a  matter  which  relates  especially  to  the  present  order 
of  business.  Senators,  you  who  are  of  opinion  that  the  motion  of  the  senator 
from  Oregon  is  now  in  order  will  say  ay;  contrary  opinion,  no.  [Putting  tbe 
question,]  The  noes  appear  to  have  it. 

Mr.  Drake  called  for  a  division. 

Mr.  HuNDEBSON  called  for  the  yeas  and  nays,  and  they  were  ordered;  aud 
being  taken,  resulted — yeas,  29  ;  nays,  35  ;  as  follows : 

Yeas— Messrs,  Cameron,  Cattell,  Chandler,  Cole,  Conkling,  Conness,  Cragin,  Drake, 
i'reliughuysen,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Maine,  Morton,  Nje,  I'omeroy, 
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Bamsay,  Ross,  Sfaerman,  Spiague,   gl«w6rt,   Sunmer,  Tharer,  Tipton.   Wade,   WilliftmB, 
WilaoD.  and  Yates— 99. 

Nays— MesBra.  Anthony,  Bayard,  Biickalew,  Corbett,  Davis,  Dixon,  DooUttle,  Edmunfla, 
Feny,  FeHsenden,  Fowler,  Grimtia,  Henderson,  Hendricks,  Johnson,  MeCreery,  Morrill  of 
Vermont,  Norton,  Patterson  of  New  Hampshire,  Patterson  of  Tennessee,  Saulsborr,  Tmm- 
bull,  Tan  Winkle,  Tickers,  and  Willey— 25. 

The  Chief  Justice.  The  Senate  decides  that  the  resolution  of  the  senator 
from  Oregon  is  now  in  order.     The  Secretary  wiU  read  the  resolution. 

The  chief  clerk  read  as  follows : 

Resalved,  That  the  resolution  heretofore  adopted  as  to  the  order  of  reading  and  voting  upon 
the  articlea  of  impeachment  be  rescinded. 

Mr.  CoNKLiNR.  I  offer  the  following  as  a  suhatitute  for  the  pending  order. 

The  Chief  Justice.  The  Secretary  will  read  the  amendment  of  the  senator 
from  New  York. 

The  chief  clerk  read  as  follows  ; 
Strikeout  all  after  the  word  "Resolved,"  and  insert; 

That  the  Senate,  sitting  for  the  trial  of  Andrew  Johnson,  President  of  the  United  States, 
will  now  proceed,  in  manner  prescribed  by  the  rules  in  that  tiehalf,  to  vole  upon  the  remaiu- 
ing  artjclea  of  impeauhmcnt. 

Mr,  Trumbull  called  for  the  yeas  and  nays  on  the  amendment,  and  they 
were  ordered ;  and  being  taken,  resulted — yeas,  26 ;  nays,  28 ;  as  follows : 

Yeas— Messrs.  Bayard,  Buckalew,  Cole,  Conkling,  Davis,  Dixon.  Doolittle,  Ferry.  Fes- 
sendeo.  Fowler,  Grinaea,  Heoderaon,  Hendricks,  Jobnaon,  McCreery,  Morgan,  Morrill  of 
Vermont,  Morton,  Korton,  Falleraon  of  New  Hampshire,  Pntteraon  of  Tennessee,  Saulsbury 
Trumbull,  Van  Winkle,  Vickers,  and  Willey— af>. 

Nays — Messrs.  Anthony,  Cameron,  Cattell,  ehandlei,  Cooness,  Corbett,  Cragin,  Drake, 
Edmunda,  Frelingbuyaen,  Harlan,  Howard,  Howe,  Morrill  of  Maine,  Nye,  Pomeroy,  Eam- 
sey;  Eoaa,  Sherman,  Sprague,  Stewart,  Sumner,  Thayer,  Tiplon,  Wade,  Williams,  Wilaon, 
aud  Yafea— 38. 

So  the  amendment  was  rejected. 

The  Chief  Justick.  The  question  recurs  on  the  resolution  proposed  by  the 
senator  from  Oregon. 

Mr.  Williams.  I  suggest  an  amendment  to  the  phraseology  of  that  resolution 
so  as  to  refer  ta  the  rules  as  well  as  the  resolution  hei etofore  adopted. 

The  Chief  Justick.  The  senator  will  reach  his  object  by  saying  "the  sev- 
eral orders  heretofore  adopted." 

Mr.  Williams.  Very  well;  let  that  pliraseology  be  adopted. 

The  Chief  Justice.  The  Secretary  will  read  ttie  resolution,  as  modified. 

The  chief  clerk  read  as  follows : 

Resolved,  That  the  several  orders  heretofore  adopted  as  to  Ibe  order  of  reading  and  voting 
upon  the  articles  of  impeachment  be  rescinded. 

Mr.  Trumbull.  Mr.  President,  I  wish  to  inquire  whether  it  ia  in  order  to 
rescind  an  order  partly  executed.  What  would  be  the  effect  of  it?  It  seems 
to  me  not  to  be  in  order  to  rescind  an  order  which  bas  been  partly  executed. 

The  Chief  Justice.  If  the  senator  from  Illinois  makes  that  question  of 
order,  the  Chief  Justice  will  submit  it  to  the  Senate. 

Mr.  Trumbull.  I  make  that  question,  that  you  cannot  rescind  an  order  that 
is  partly  executed.  We  have  voted  under  that  order.  It  might  he  rescinded 
as  to  what  remains  unexecuted ;  but  the  effect  of  rescinding  an  order  wonld  be 
a  recensideration. 

Mr.  CoNNESS.  Mr.  President,  I  object  to  discussion  of  this  subject. 

The  Chief  Justice.  No  debate  is  in  order. 

Mr.  CoNNESS.  I  supposed  the  Senate  had  already  decided  that  this  resolution 
was  in  order. 

Mr.  Doolittle.  Mr.  Chief  Justice,  whatever  might  have  been  the  ruling  on 
the  order  as  it  stood 

The -Chief  Justice.  No  debate  is  in  order. 

Mr.  Doolittle.  This  proposition  I  object  to  as  out  of  order.  On  its  face  it 
prop"9eff  to  change  the  rules  of  the  Senate. 
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Mr.  Thavkr.  I  call  the  Benator  to  order.      '    ' 

The  Chief  Justice.  The  senator  cannot  debate  the  question. 

Mr,  DooLiTTLE.  I  ohject  to  the  nropoaition  aa  out  of  order. 

Mr.  CoNKLi.NU.  That  has  been  done  already. 

Tlie  Chief  Justice.  That  has  been  done. 

Mt.  Doouttle.  If  the  Chief  Justice  will  allow  me  to  say,  not  id  its  present 
form. 

Mr.  Spraql'e.  The  senator  is  out  of  order. 

Mv.  DooLiTTi.E.  I  object  that  this  resolution  is  out  of  order. 

The  Chief  Justice.  The  senator  is  out  of  order. 

Mr.  DooLlTTLE.  I  object  to  the  resolution. 

The  Chief  Justice.  The  senator  from  Illinois  [3Ir.  Trumbull]  objects  that 
the  order  proposed  by  the  senator  from  Oregon  [Mr.  Williams]  is  not  in  order, 
because  it  rescinds  an  order  which  is  already  in  process  of  execution. 

Mr.  Trumbull.  Which  has  been  already  partly  executed. 

The  Chief  Justice.  And  that  question  the  Chief  Justice  will  submit  to  the 
Senate  as  a  question  of  order. 

Mr.  Edmunds.  Mr.  President,  I  move  that  the  Senate  withdraw  for  consulta- 
tion on  this  question. 

Several  Senators.  No,  no. 

The  Chief  Justice.  The  senator  from  Vermont  moves  that  the  Senate  do 
now  withdraw  for  consultation. 

The  motion  was  not  agreed  to. 

Mr.  Morrill,  of  Maine.  Will  the  Chair  entertain  a  motion  at  this'time  t 

The  Chief  Justice,  The  objection  of  the  senator  from  Illinois  is  not  yet  dis- 
posed of. 

Mr.  Trumbull.  Mr.  President,  I  desire  to  put  it  upon  two  grounds  :  one  that 
it  is  partly  executed 

Mr.  Conness.  I  object. 

Mr.  Trumbull.  I  take  it  that  it  is  in  order  to  state  my  question  of  order. 

The  Chief  Justice.  The  senator  can  state  his  question  of  order. 

Ml'.  Trumbull,  My  objection  is  twofold  :  first,  that  it  is  out  of  order  to  under- 
take to  rescind  an  order  partly  executed  ;  and  secondly,  that  it  is  a  violation  of 
■the  rule  which  requires  one  day's  notice  to  change  a  rule,  and  it  expressly  now 
proposes  to  change  a  rule. 

The  CtiiEF  Justice.  Senatore,  youwho  are  of  opinion  that  the  point  of  order 
made  by  the  senator  from  Illinois  should  be  sustained  will  say  ay  ;  those  of  the 
■contrary  opinion,  no.     fPutting  the  question.]     The  noes  appear  to  have  it. 

Mr.  Trumbull.  I  ask  for  the  yeas  and  nays. 

The  yeaa  and  rays  were  ordei-ed. 

The  Chief  Justice.  The  senator  from  Illinois  makes  the  point  of  oirder  that 
the  resolution  moved  by  the  senator  from  Oregon  is  not  now  in  order  for  con- 
.eideration,  because  it  relates  to  an  order  partly  executed,  and  because — Will  the 
senator  oblige  the  Chair  by  stating  bis  other  reason  1 

Mr.  OoNNESs.  I  object  to  two  points  of  order  at  a  time.     One  will  be  sufficient. 

The  Chief  Justice.  Will  the  senator  from  Illinois  be  kind  enough  to  state 
Ills  other  reason  ■? 

Mr.  Trumbull.  My  other  reason  is  that,  as  now  amended,  the  resolution  pro- 

Soses  to  change  a  standing  rule  of  the  Senate,  which  cannot  be  done  without  a 
ay's  notice. 
The  Chief  Justice.  Senators,  you  who  are  of  opinion  that  the  point  of  order 
■should  be  sustained  as  stated  will  answer  yea  ;  those  of  the  contrary  opinion  nay. 
The  chief  clerk  proceeded  to  call  the  roll,  and  having  concluded  the  call — 
Mr.  Conkling,  (who  had  voted  yea.)  Mr.  President,  I  rise  to  a  question  of 
order,  if  that  be  the  proper  form.     I  think  I  voted  myself  under  a  miaappre- 
iieneioq,  and  I  understand  other  senators  have  done  so.    Will  the  Chi^  Jus- 
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tice  be  kind  enough  to  restate  the  question  io  the  form  in  which  it  was  put  t  I 
understand  from  other  senators  that  the  question  propounded  was  in  this  form  : 
those  in  favor  of  sualaining  the  point  of  order  will  vote  yea.  I  had  supposed 
that  the  question  was  put  as  before :  those  deeming  the  proposition  in  order  will 
say  ye-a ;  and  I  voted  affirmatively,  meaning  to  vote  against  the  point  raised  by^ 
the  senator  from  Illinois,  hut  I  am  told  that  the  effect  of  the  record  is  to  make 
me  vote  in  favor  of  the  point  of  order.  I  want  to  know  what  the  form  of  the 
question  was,  if  the  Chair  will  be  kind  enough  to  state  it. 

The  Chief  Justice.  The  Chief  Justice  stated  the  queetion  in  the  form  sup- 
posed by  the  senator  from  New  York,  that  those  who  voted  to  sustain  the  point 
of  order  made  by  the  senator  from  Illinois  would  say  yea ;  those  of  the  con- 
trary opiuion  nay.  If  there  he  a  misunderstanding  the  question  will  he  again 
submitted  to  the  Senate.    ["No ! "  "  No !  "] 

Mr.  CoNKLiNG.  I  beg  to  change  my  vote,  if  that  is  the  form.  I  voted  under 
an  entire  misapprehension,     I  vote  nay. 

The  result  was  announced — yeas  24     nays  30     as  follows : 

Yeas — Messrs.  Anthony,  Bay    (1   B    k  1        D  D  D    1  tie,  Edmunds,  Ferry, 

Feasenden,  Fowler,  Grimes,  Hd  HlkJli  MC  Mry,  Moi^n,  Morrill 

of  Vermont,  Norton,  Patterson    f  T  S     1  b    j    Trumb  11  Van  Winkle,  Vickers, 

and  Wilier— 24. 

Nays— Messrs.  Cameron,  Ca  11  Ch  dl  C  1  C  kl  ^  C  ess,  Corbett,  Craein, 
Drake,  Frelinghuysen,  Harlan,  HwdH  MrrUfM  Morton,  Nye,  Patterson 

of  New  Hampshire,  Pomeroj,  K  m    y  R  h  Sp    g       S      art,  Sumner,  Tlinyer, 

TiploD,  Wade,  Williams,  Wilso  ,      d  Y  t    —JO 

So  the  point  of  order  was  not  sustained. 

Mr.  Morrill,  of  Maine.  Mr.  President,  I  rise  to  inquire  whether  the  Chair 
will  entertain  a  motion  at  the  present  time? 

The  Chief  Justice.  Any  motion  to  amend  this  resolution.  The  question 
now  is  on  the  resolution  offered  by  the  senator  from  Oregon.  Any  motion  to 
amend  that  resolution  is  in  order,  or  a  motion  to  postpone  it  ia  in  order. 

Mr.  MoRBiLL,  of  Maine.  I  move  that  the  Senate  sitting  to  try  the  impeach- 
ment of  Andrew  Johtison,  President  of  the  United  States,  do  now  adjourn  to 
the  23d  day  of  June  nest  at  12  o'clock,  and  on  that  question  I  demand  the 
yeas  and  nays. 

The  Chief  Justice.  The  Chief  Justice  has  heretofore  ruled  that  that  motion 
was  not  in  order,  but  he  was  not  suatained  by  the  Senate.  He  will  now  submit 
the  question  whether  this  motion  ia  in  order  directly  to  the  Senate.  Senators, 
you  who  are  of  opinion  that  the  motion  of  the  senator  from  Maine,  that  the 
Senate  do  now  adjourn  until  the  23d  day  of  Jnne 

Mr.  OoN.\ESS.  Mr.  President,  I  rise  to  inquire  of  the  Chair  whether  a  ruhug 
made  by  the  Senate  upon  a  given  point  does  not  stand  as  the  rule  of  the  Senate 
until  the  Senate  reverses  it  1 

The  Chief  Justice.  Undoubtedly;  but  the  Chief  Justice  cannot  undertake 
to  say  how  soon  the  Senate  may  reverse  its  ruiiogs.  Senators,  you  who  are 
of  opinion  that  the  motion  of  the  senator  from  Maine,  that  the  Senate  do  now 
adjourn  until  the  23d  day  of  June,  is  in  order,  will  say  ay;  those  of  the  contrary 
opinion,  no.     [Putting  the  question.]     The  ayes  appear  to  have  it. 

Mr.  Henderson  called  for  the  yeas  and  nays,  and  they  were  ordered;  and 
being  taken,  resulted — ^yeaa,  35;  nays,  18;  as  follows  : 

Yeas— Messrs.  Anthony,  Cameron,  Cattell,  Chandler,  Cole,  Conkling,  Conoess,  Corhett, 
Cra^n,  Draka,  EdmuEda,  Ferry,  Frelitighoysen,  Harlan,  Howard,  Howe,  Morrill  of  Maine. 
Morrill  of  Vermont,  Morton,  Nye,  Patterson  of  New  Hampshire,  Pomeroy,  Eamsey,  Koss. 
Sherman,  Sprague,  Stewart,  Sumner,  Thayer,  Tipl»n,  Wade,  Willey,  Williams,  Wilson,  and 
Yates— 35. 

Nays— Messrs.  Bayard,  Buckalew,  Davis,  DixOH,  Doolittle,  Fessenden,  Fowler,  Hender 
son,  Hendricks,  Johnson,  McCreery,  Morgan,  Norton,  Patterson  of  Tennessee,  Saulsbury, 
■l"tnmboll,  Van  Winkle,  and  Vickeis— 18. 

Not  Vot(ng— Mr.  Grimes— J. 

So  the  Senate  decided  the  motion  to  be  in  order. 
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Mr.  MoHRiLL,  of  Maine.  I  now  renew  my  motion  that  the  Senate,  sitting  for 
the  trial  of  the  impeachment  of  Andrew  Johoaon,  Prcaident  of  the  United  States, 
adjoam  to  Tuesday,  the  23d  day  of  June,  at  12  o'clock. 

Mr.  Ferry  called  for  the  yeaa  and  naya,  and  they  were  ordered. 

Mr.  Ross.  Mr.  President,  I  move  to  amend  the  motion  by  striking  out  "the 
23d  (lay  of  June"  and  inserting  "  the  1st  day  of  September,"  and  on  that  amend- 
ment I  ask  for  the  yeas  and  nays. 

The  yeas  and  nays  wei-e  ordered  ;  and  being  taken,  resulted — yeas,  15;  nays, 
39  i  as  follows  : 

YCAS — Messrs.  Bayard,  Davis,  Dixon,  Dtiolittle,  Feasenden,  Fowler.  Henderson,  Johtisan, 
McCreery,  Norton,  Ross,  Saalsbury,  TrumbuU,  Van  Winkle,  and  Vitkers — 15. 

Nays— Messrs.  Anthony,  Buckalew,  Cameron.  CaCWll,  Chandler,  Cole,  ConJtliug,  Con- 
□ess,  Corbett,  Cragin,  Drake,  Edmunds,  Ferry,  PreliDghuyaen,  arimea,  Harlan,  Hendricks, 
Howaid,  Howe,  Morgan,  Morrill  of  Maine,  Morrill  of  Vermont,  Morton,  Nye,  Patterson  of 
New  Hampshire,  Patterson  of  Tennessee,  Pomeroy,  Ramsey,  Sherman,  Spraguo,  Stewart, 
Sumner,  Thayer,  Tipton,  Wade,  Willey,  ■Willjams,  Wilson,  and  Yates— 39. 

So  the  amendment  was  rejected. 

The  Ohiep  Justice.  The  question  recurs  on  the  motion  of  the  senator  fi'sm 
Maine,  that  the  Senate  sitting  as  a  court  of  impeachment  do  now  adjourn  until 
Tuesday,  the  23d  day  of  June,  and  upon  that  question  the  yeas  and  nays  have 
been  ordered. 

The  question  being  taken  by  yeas  and  nays,  reeitlted — yeas,  27 ;  nays,  27 ;  as 
follows : 

Yeas — Messrs.  Anthony,  Cameroe,  Cattell,  Chandler,  Conness,  Corbett,  Crag-in,  Drake, 
HbiIbd,  Howard,  Howe,  Morrill  of  Majne,  Nye,  Pomoroy,  Ramspy,  Eoss.  Sborman,  Spragibc, 
Stewart,  Sumoer,  Thayer,  Tipton,  Wade,  Willoy,  Williams,  Wilson,  and  Yates— 37, 

Nays — Messrs.  Bayard,  BuekiJew,  Cole,  Conkling,  Davis,  Dixou,  Doolittle,  Edmunds, 
Feny,  Fessoiidex,  Fowler,  Freling^huysen,  Qrimes,  Henderson,  Hendricks,  Johnson, 
McCreery,  Morgan,  Morrill  of  Vermont,  Morton  Norton,  Patterson  of  New  Hampshire,  Paf- 
terson  of  Tennessee,  Sanlabury,  Trumbull,  Van  Winkle,  and  Vickers— 27. 

The  Ohibf  Jl'STICK.  Upon  this  question  the  yeas  are  27  and  the  nays  are 
37.     So  the  motion  is  not  agreed  to. 

Mr.  Williams.  Mr,  President,  I  move  that  the  Senate  proceed  to  vote  upon 
the  second  article  of  impeachment. 

The  Chikf  Justice.  The  senator  from  Oregon  moves  that  the  Senate  do  now 
proceed  to  vote  upon  the  second  article. 

Mr.  Williams.  1  withdraw  the  motion  that  I  have  just  made  until  the  other 
erder  is  adopted.     I  waa  under  the  misapprehension  that  it  had  been  adopted. 

The  Chief  Justick.  The  question  recurs  on  the  resolution  already  submitted 
by  the  senator  from  Oregon,  which  the  clerk  will  again  read. 

Tlie  chief  clerk  read  as  follows  : 

Reaolm-.d,  That  the  several  orders  heretofore  adopted  as  to  the  order  of  reading  and  voting 
upon  the  artieles  of  impeachment  be  rescinded. 

The  resolution  was  agreed  to. 

Mr.  Williams.  Mr.  President,  I  now  move  that  the  Senate  proceed  to  vote 
upon  the  second  article  of  impeachment. 

The  Chief  Justice.  The  aenator  from  Oregon  moves  that  the  Senate  now 
proceed  to  vote  upon  the  second  article  of  impeachment. 

Mr,  Trumbull.  Is  that  in  order,  I  rise  to  inquire  ? 

The  Chief  Justice.  There  being-now  no  order  relating  to  the  order  in  which 
the  articles  shall  be  taken,  the  Chief  Justice  thinks  it  is  in  order.  Senators, 
you  who  agree  to  the  motion  proposed  by  the  senator  from  Oregon,  that  the 
Senate  do  now  proceed  to  vote  upon  the  second  article  of  impeachment,  will  say 
aye;  tboeeof  the  contrary  opinion,  no.  [Patting  the  question  j  The  ayes  appear 
to  have  it.     The  ayes  have  it,  and  the  motion  is  agreed  to. 

The  Chief  Justice  will  again  admonish  strangers  and  citizens  in  the  galleries 
of  the  necessity  of  observing  perfect  order  and  profound  silence.  The  clerk  will 
now  read  the  second  article  of  impeachment. 
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The  cliief  clerk  read  aa  follows  : 

Article  II. 

ir  Lord  imi,  at  "Washington 
.     ,  of  ihe  United  Slates,  uQmini..__ 

of  the  hif^b  duties  of  bis  office,  of  his  oath  of  c^ce,  and  in  violation  of  the  Constitution  of 
the  Uoiteit  States,  and  contrary  to  the  provisions  of  an  act  entitled  "  An  act  regulating  the 
tenure  of  certain  civil  offices,"  passed  March  3,  13m'.  without  the  advliw  and  consent  of  the 
Senate  of  theUuiled  Stales,  said  Senate  then  and  there  being  in  session,  and  irithout  authoritj 
of  law,  did,  with  intent  to  violate  the  Constitution  of  the  United  States,  and  the  act  afore- 
said,  iesue  and  deUver  to  one  Loreuzo  Thomas  a  letter  of  iiuthority  in  substance  as  follows, 
that  is  to  say : 

"  ExEruTivF.  Mansion, 

"  IVasliingtoa,  D.  C,  Febniary  2t,  1368. 
"Sir;  The  Hon.  Ednin  M.  Stanton  having  been  this  day  removed  from  office  as  Secretary 
for  the  Department  of  War,  you  are  hereby  autborized  and  empowered  to  act  as  Secretary  of 
War  ad  inlerim,  and  will  immediately  enter  upon  tfao  discharge  of  the  dnties  pertaining  to 
that  ofBce. 

'■Mr.  Stantonhasheoninstructed  to  transfer  to  you  all  the  records,  books,  papers,  and  other 
public  property  now  in  his  custody  and  charge. 
"Respectfully,  yours, 

"ANDKEW  JOHNSON. 

"  Brevet  Major  General  Lorenzo  Thomas, 

"Adjutant  General  United  Stales  Armg,  Washington,- D.  C." 
Then  and  thete  being  no  vacancy  in  said  ofBco  of  Secretary  for  the  Department  of  War, 
whereby  said  Andrew  Johnson,  President  of  the  United  States,  did  then  and  there  commit 
and  was  guilty  of  a  high  misdemeanor  in  oSice. 

The  name  of  each  senator  was  called  in  alphabetical  order  by  the  chief 
clerk  ;  and  as  he  rose  la  bis  place  the  Cliief  Justice  propounded  the  following 
question ;  , 

Mr.  Senator ,  how  say  you,  is  thi^  respondent,  Andrew  Johnson,  Presi- 
dent of  the  United  States,  guilty  ornot  guilty  of  a  high  misdemeanor,  as  charged 
in  ihia  article  of  impeachment? 

The  call  of  the  roll  having  been  concluded, 

The  senatora  who  voted  guilty  are — 

Messrs.  Anthony,  Cameron,  Catlell,  Cbandler,  Cole,  Conltling,  Conness,  Corbett,  Cragin, 
Drake,  Edmunds,  Ferry,  Frelinghuysen,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Maine, 
Morrill  of  Vermont,  Morton,  Nye,  Patterson  of  New  Hampshire,  Pomeroy,  Kamsey,  Sher- 
man. Spragite,  Stewart.  Sumner,  Tbayer,  Tipton.  Wade,  Willey,  Williams,  Wilson,  and 
Yates-35. 

The  senators  who  voted  not  guilty  are — 

Messrs.  Bayard,  Buckalew,  Davis,  Dixon,  DooKttie,  Fesscnden,  Fowler,  Grimes,  Hender- 
son, Hendricks,  Johnson,  McCreery,  Norton,  Patterson  of  Tennessee,  Eosa,,  Saulsbury, 
Trumbull,  Van  Winkle,  and  Vlckers— 19. 

The  Chief  Justice,  Thirty-five  senators  have  pronounced  the  reepondent, 
Andrew  Johnson,  President  of  the  United  Slates,  guilty ;  nineteen  have  pro- 
nonnced  him  not  guilty.  Two-thirds  not  having  pronounced  him  guilty,  he  stands 
acquitted  upon  this  article. 

Mr,  Williams.  Mr.  President,  I  move  that  the  Senate  now  proceed  to  vote 
upon  the  third  nrticle. 

The  motion  was  agreed  to. 

The  Chief  Justice.  The  Secretary  will  read  the  third  article. 

The  chief  clerk  read  the  third  article  of  impeachment,  as  follows  : 

Article  III. 

That  said  Andrew  Johnson,  President  of  the  United  Stfites,  on  the  31st  day  of  February, 
in  the  year  of  our  Lord  I8SS,  at  Washington,  in  tbe  District  of  Columbia,  did  commit  and 
was  guilty  of  a  high  misdemeanor  in  office,  in  this,  that  without  authority  of  law,  while  the 
Senate  of  the  United  Slates  was  then  and  there  in  session,  he  did  appoint  one  Lorenzo 
Thomas  to  be  Secratary  for  the  Department  of  War  ad  interim,  without  the  advice  and  con- 
sent of  the  Senate,  and  with  intent  to  violate  the  Constitution  of  tbe  United  States,  no 
vacancy  having  happened  in  sud  office  of  Secretary  for  the  Department  of  War  durin);  the 
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recess  of  fbe  Senate,  and  no  vacancy  existing  in  eeH  ofRtx  at  the  time,  and  wbicb  said 
appoinlmenl,  bo  made  by  said  Andrew  Johnson,  of  aaid  Lorenzo  TEomaa,  is,  in  sulmtaQoe, 
«e  follows,  that  is  to  say : 

"Executive  Mansion, 
"WdSHiNGTOK,  D.  C,  Febrttarg2l,  1868. 
"Sir  :  The  Hon.  Edwin  M.  Stanton  having  been  this  day  cemoveii  from  ofSraas  Secretary 
for  the  Department  of  War,  you  are  hereby  authorized  and  empowered  to  act  as  Secretary 
of  War  adinteriia,  and  wiil  immediately  cuter  upon  the  discharge  of  the  duties  pertaining 
to  that  ofSce. 

"Mr.  Stanton  has  been  instructed  to  transfer  to  you  all  the  records,  books,  papers,  and  other 
public  property  now  in  his  custody  and  charge, 
"Respectfully,  yours, 

"ANDREW  JOHNSON. 
"Brevet  Major  General  Lorenzo  Thomas, 

"AdjiilaHt  General  United  Slates  Army,  Washinglon,  D.  C." 

The  roil  was  called  as  before,  and  aa  each  senator  rose  in  his  place  the  Chief 
Justice  propounded,  this  qtiestion ; 

Mr,  Senator ,  how  say  you,  is  the  respondent,  Andrew  Johnson,  Pres- 
ident of  the  United  i-tatea,  guilty  or  not  guilty  of  a  high  misdemeauor,  as 
charged  in  this  article  ? 

The  result  was  aa  follows : 

Those  who  voted  guilty  are — 

Messrs.  Anthony,  CameroOj  Cattell,  Chandler,  Cole,  Conltliug,  Conuess,  Corbett,  Cr^n, 
Drake,  Edmunds,  Ferry,  Freliughuysen,  Harlan,  Howard,  Howe,  Morgan,  Morrill  of  Maine, 
Morrill  of  Vermont,  MorloQ,  Nye,  Patterson  of  Kow  Hampshire,  Pomeroy,  Ramsey,  Sher- 
man, Sprague,  Stewart,  Sumner,  Thayer,  Tipton,  Wade,  Willey,  WiUittms.  Wilson,  and 
Yates— 35. 

Those  who  voted  not  guilty  are — 

Messrs.  Bayard,  Buckalew,  Davis,  Dixon,  Dooliltle,  Fessenden,  Fowler,  Grimes,  Hen- 
derson, Hendricks,  Johnson,  McCreery,  Norton,  Patterson  of  Tennessee,  Ross,  Saulabury, 
Trumball,  Van  Winkle,  and  Vickcrs— 19. 

The  Chief  Justice,  Thirty-flve  senators  have  pronounced  Andrew  Johnson, 
Preaident  of  the  "United  Statea,  guilty,  aa  charged  in  this  article  ;  iiinefeeD  have 
pronounced  him  not  guilty.  Two-thirds  not  having  pronounced  bim  guilty, 
the  Preaident  of  the  United  Statea  stauda  acquitted  upon  this  article. 

Mr.  Williams.  Mr.  President,  I  move  that  the  Senate,  sitting  as  a  court  of 
impeachment,  do  now  adjourn  tine  die. 

Mr.  BiicKALEW.  I  ask  for  the  yeas  and  nays  on  that  motion. 

The  yeas  and  naya  were  ordered  and  taken. 

The  roll  was  called,  and  the  i-esult  was  as  follows : 

Yeas— Messrs.  Anthony,  Cameron,  Cattell,  Chandler,  Cole,  Conkling,  Corbett,  Cragin, 
Drake,  Edmunds,  Ferry,  Frelioghnysen,  Harlan,  Howard,  Morgan,  Morrill  of  MainB,  Mer- 
rill of  Vermont,  Morton,  Nye,  Patterson  of  New  Hampshire,  Pomeroy,  Ramsey,  Sherman, 
Spragne,  Stewart,  Sumner,  Thayer,  Tipton,  Van  Winkle,  Wade,  Willey,  Williams,  Wilson, 
and  Yates— 34. 

Nays— Messrs.  Bayard,  Buckalew,  Davis,  Dixon,  Doolittle,  Fowler,  Henderson,  Hen- 
dricks, Johnson,  McCreery,  Norton,  Patterson  of  Tennessee,  Rose,  Saulabury,  TrunibnII,  and 
Vickers— 16. 

Not  voting— Messrs.  Conness,  Fessenden,  Grimes,  and  Howe — 4. 

The  Chief  Justice,  Before  announcing  the  vote,  the  Chief  Justice  will 
remind  ihe  Senate  that  the  22d  rule  provides  that  if,  "upon  any  of  the  articles 
presented,"  the  impeachment  shall  not  "  be  sustained  by  the  votes  of  two-thirda 
of  the  members  pteseut,"  a  judgment  of  acquittal  shall  be  entered. 

Several  Senators.  We  cannot  hear. 

The  Chief  Justice.  The  Chief  Justice  begs  leave  to  remind  the  Senate  that 
the  22d  rule  providea  that  "  if  the  impeachment  shall  not.  upon  any  of  the  arti- 
cles presented,  be  sustained  by  the  votes  of  two-thirda  of  the  members  present, 
a  judgment  of  acquittal  ahall  be  entered." 

Mr.  Drake.  I  suggest,  Mr.  President,  that  that  was  done  when  the  President 
of  the  Senate  deciai-ed  the  acquittal  upon  each  article. 
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The  Chief  Justice.  That  is  cot  the  judgment  of  the  Senate;  hut  if  there 
be  no  objection,  the  judgment  will  be  entered  by  the  clerk. 

Mr.  Howard.  Not  at  all. 

Mr.  Sumner.  Of  course  not. 

Several  Senators.  There  is  no  objection. 

Mr.  Howard.  Let  the  vote  on  adjournment  be  announced. 

Mr.  Johnson.  Judgment  must  be  entered. 

Mr.  Sumner.  There  seema  to  be  a  miBnnderstaiidiag  as  to  the  entry  whicb  it 
is  proposed  to  make  in  the  journal. 

The  Chief  Justice.  The  clerk  will  enter,  if  there  be  no  objection,  a  judg- 
ment according  to  the  rulea — a  judgment  of  acquittal. 

Mr,  CoNNBss.  I  simply  desire  to  aay  to  the  Chair  that  the  very  rule  which 
has  been  read  iniplies  a  vote  before  such  a  judgment  can  be  entered;  and  unless 
a  vote  be  taken  no  such  judgment  can  he  entered  under  the  rule. 

The  Chief  Justice.  The  Chief  Justice  apoke  of  those  articles  upon  which 
the  vote  has  been  taken.     The  rule  is  express. 

Mr.  CoNNESS.  Certainly  ;  judgment  muat  be  entered  on  them, 

Mr.  Drake.  I  would  suggest  to  the  Chair  that  in  the  case  of  Judge  Peck  the 
only  entry  of  acquittal  was  the  declaration  by  the  presiding  officer  that  he  waa 
acquitted. 

The  Chief  Justice,  The  Chief  Justice  simply  follows  the  rules  which  have 
been  ordained  for  their  own  government  by  the  Senate.  He  does  not  follow  a 
precedent ;  he  follows  the  rule. 

Mr.  Sumner.  Mr.  President,  as  I  understand,  the  Chair  has  already,  ou  each 
Tote,  made  a  declaration  of  acquittal,  and  that  is  of  record. 

The  Chief  Justice.  That,  however,  ia  not  the  judgment  of  the  Senate  con- 
templated by  the  rule;  it  is  simply  the  result  of  the  particular  vote  upon  each 
article,  and  the  rules  provide  that  the  judgment  shall  be  entered. 

Mr.  CoNNESS.  There  can  be  no  objection  to  that. 

The  Chief  Justice.  Upon  the  question  of  adjournment  without  day  the 
yeas  are  34  and  the  nays  are  16.  So  the  Senate,  sitting  as  a  court  of  impeach- 
ment for  the  trial  of  Andrew  Johnson,  upon  articles  of  impeachment  presented 
by  the  House  of  Representatives,  stands  adjourned  without  day. 


d  by  Google 


d  by  Google 


